
UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA : CRIMINAL NO. 09-335 (RJL)
:

v. :
:

AMARO GONCALVES, et al., :
:

Defendants. :
                                                                        :

GOVERNMENT’S MOTIONS IN LIMINE TO EXCLUDE
CERTAIN DEFENSE ARGUMENTS AND EVIDENCE

The United States of America, by and through its undersigned attorneys, respectfully

submits its motions in limine to exclude certain defense arguments and evidence during the trial

of the defendants in Group One in the above-captioned case.

Motion in Limine No. 1: To preclude argument that the government engaged in
outrageous conduct, utilized unacceptable law enforcement
techniques, or acted improperly in its investigation.

The defendants filed motions alleging outrageous conduct by the government and the

Court denied those motions.  See Minute Entry for Proceedings Held Before Judge Leon on May

6, 2011 (“May 6, 2011 Minute Order”).  The government anticipates that the defendants may

attempt to resurrect these arguments before the jury and moves the Court in limine to prohibit

them from doing so because claims of governmental misconduct are matters of law for the Court

to decide, not the jury.  See, e.g., United States v. Cuervelo, 949 F.2d 559, 567 (2d Cir. 1991)

(finding that “outrageous governmental conduct” is a matter of law for the court to decide);

United States v. Bontkowski, 865 F.2d 129, 131 (7th Cir. 1989) (holding that “outrageous

conduct” of government is a question for the court and not the jury).

In so moving, the government is not seeking to limit the defendants’ cross-examination

of witnesses regarding the types of law enforcement techniques that were used in the
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investigation.  Rather, the government is moving to prohibit the defendants from improperly

arguing or suggesting that the use of those law enforcement techniques, which are appropriate

and proper, was outrageous, unacceptable or inappropriate.  See, e.g., United States v. Kelly, 707

F.2d 691, 1471-72 (D.C. Cir. 1984) (rejecting claim that “creation of an ‘elaborate hoax’ such as

Abscam” and the “employment of ‘experts’ such as [cooperating witness] Weinberg to give the

operation an aura of ‘credibility’ and ‘contacts’ with criminal elements” constituted outrageous

government conduct); United States v. Myers, 692 F.2d 823, 846 (2d Cir. 1982) (explaining that

“the Due Process Clause does not forbid [informants’] employment, detail their supervision, nor

specify their compensation.”); United States v. Jenrette, 744 F.2d 817, 825 (D.C. Cir. 1984)

(rejecting claim in an Abscam case that “the false certificate scheme,” which involved phony

certificates of deposits used by the cooperating witness, violated Due Process Clause) (citation

omitted); United States v. Ramirez, 710 F.2d 535, 541 (9th Cir. 1983) (“We have repeatedly held

that government agents may use informants and pay them,” “supply contraband to a suspect to

gain his confidence,” and “use artifice and strategem to ferret out criminal activity.”).  

Because the propriety of law enforcement methods presents solely a legal question for the

Court’s consideration, arguments that invite the jury to nullify based on the government’s

manner of conducting the investigation have no place at a trial on the merits.  Accordingly, a

motion in limine to preclude such argument or inference is appropriate and should be granted. 

See United States v. Andreas, 23 F. Supp. 2d 835, 848-51 (N.D. Ill. 1998) (granting motion in

limine as to argument and inquiry regarding investigative or prosecutorial misconduct). 

Based on the foregoing, the government asks the Court to grant a motion in limine

precluding the defense from arguing or suggesting that the government’s conduct was
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outrageous or improper,1 including allegations that:

(1) it was improper for the government to sign Ali Bongo’s name, use the seal
of Gabon, and suggest that Ali Bongo, a foreign government official who
was not involved in the investigation, would be involved in a corrupt deal; 

(2) it was improper for the government to use a cooperator in its investigation,
to authorize him to violate the law in his dealings with the defendants, and
to allow him to maintain government licenses to earn a living while
cooperating with the government;

(3) it was improper for the government to consult with its cooperator, an
industry insider who had previous business dealings with most of the
defendants, regarding the Gabon deal, including the structure of the deal,
the paperwork associated with the deal, and the statements that would be
made to the defendants in connection with the deal;

(4) it was improper for the government to obtain State and Commerce
Department export licenses under false pretenses in connection with the
Gabon deal; and

(5) it was improper for the government to expend resources on this
investigation.

Motion in Limine No. 2: To preclude inquiry and argument suggesting that the
defendants were entrapped, unless and until the defendants
satisfy the Court via proffer that they can meet their threshold
burden of demonstrating inducement.

The defendants moved to dismiss the indictment on the grounds that they were entrapped

as a matter of law.  The Court denied the defendants’ motions and noted that there was nothing

1  The defendants have also suggested that it was improper for the government to select
them for inclusion in the Gabon deal.  See Bigelow Motion to Dismiss for Entrapment and
Outrageous Government Conduct (Docket No. 266) at 10, 26.  The defendants should be
prohibited from arguing to the jury that it was improper for the government to invite them to
participate in the Gabon deal, as that defense is also a question of law for the Court to decide and
is not appropriate for the jury to consider.  See United States v. Biswell, 700 F.2d 1310, 1316-
1317 (10th Cir. 1983) (finding that the due process defense of improper targeting by law
enforcement is a question of law for the court to decide and thus it is improper to develop the
defense before the jury).  
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in the record that demonstrated inducement and that the defendants had not demonstrated lack of

predisposition as a matter of law.  See May 6, 2011 Minute Order.  The defendants have not

abandoned this defense, however, and have stated that they may argue or suggest through cross-

examination that they were entrapped.  In line with the Court’s cautionary instruction to the

defendants, the government moves in limine to preclude any argument, cross-examination, or

testimony that suggests the defendants were entrapped, unless and until the defendants

demonstrate to the Court via proffer that they can meet their threshold burden of demonstrating

inducement.2  See, e.g., United States v. Glover, 153 F.3d 749, 754 (D.C. Cir. 1998) (defendant

arguing entrapment “bears the initial burden of showing government inducement; if he is

successful, the burden then shifts to the government to prove that the defendant was predisposed

to commit the crime.”); United States v. Whoie, 925 F.2d 1481, 1483 (D.C. Cir. 1991) (same).  If

the defendants cannot demonstrate inducement to the Court, they should be prohibited from

arguing entrapment to the jury.  See United States v. Santiago-Godinez, 12 F.3d 722, 727 (7th

Cir. 1993) (“[W]here the evidence proffered in response to a motion in limine raised by the

government is insufficient as a matter of law to support the affirmative defense, a pretrial ruling

precluding the presentation of the defense at trial may be appropriate.”).  

If the defendants are able to satisfy the Court through a proffer that they may be able to

meet their threshold burden of demonstrating inducement, the Court should require the

2  The government similarly moves to preclude defendant Patel’s potential “jurisdictional
entrapment” argument unless and until he can meet this threshold burden.  Although Patel did
not file a “jurisdictional entrapment” motion, the defendants have proposed a jury instruction for
“jurisdictional entrapment,” so the government anticipates that Patel may attempt to raise this
defense.  See Defendants’ Proposed Jury Instructions (“Defendants’ Jury Instructions”) at 83-84
(Docket No. 330).
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defendants to demonstrate inducement in their case in chief before permitting them to argue or

suggest through the cross-examination of government witnesses that they were entrapped.  See,

e.g., United States v. Sampol, 636 F.2d 621, 664 (D.C. Cir. 1980) (trial court has discretion to

limit cross-examination and require that affirmative defense be first presented before witness can

be questioned); United States v. Stamp, 458 F.2d 759, 773 (D.C. Cir. 1971) (limited cross

examination regarding potential affirmative defense until defense put forth evidence in its case in

chief); Baker v. United States, 401 F.2d 958, 987 (D.C. Cir. 1968) (court can limit cross

examination where defendant did not first present evidence of an affirmative defense). 

Motion in Limine No. 3: To preclude evidence and argument that the defendants had to
know that their conduct was in violation of U.S. law or,
specifically, the Foreign Corrupt Practices Act.

The government anticipates that the defendants may seek to argue that in order to be

found guilty of violating the FCPA, the defendants had to know that their conduct was in

violation of U.S. law, or the FCPA specifically.  The defendants should be precluded from

introducing any evidence or making arguments in support of this claim, which is incorrect as a

matter of law.  The defendants have previously asserted that in order to act “corruptly” and

“willfully” for purposes of the FCPA, each defendant must have known that his conduct “was

unlawful according to the laws of the United States,” and must have acted deliberately “and with

the intent to do something that the laws of the United States forbid, that is, with a bad purpose to

disobey or disregard U.S. law.”  See Defendants’ Jury Instructions at 27 (emphases added). 

Defendants’ novel contention that the FCPA requires specific knowledge of the illegality of their

conduct under U.S. law is at odds with case law addressing “willfully” and “corruptly” in the

context of the FCPA, and is also inconsistent with how district courts in the Second Circuit,

5

Case 1:09-cr-00335-RJL   Document 361    Filed 05/09/11   Page 5 of 16



Third Circuit, Fourth Circuit, Fifth Circuit, and Ninth Circuit have defined those terms in FCPA

jury instructions. 

The Second Circuit and Fifth Circuit have both made clear that specific knowledge of the

FCPA is not required.  The Second Circuit has explained that “[k]knowledge by a defendant that

it is violating the FCPA—that it is committing all the elements of an FCPA violation—is not

itself an element of the FCPA crime.”  Stichting Ter Behartiging Van de Belangen Van

Oudaandeelhouders In Het Kapitaal Van Saybolt Int’l B.V. v. Schreiber, 327 F.3d 173, 181 (2d

Cir. 2003) [hereinafter Stichting].3  The Fifth Circuit addressed the meaning of both “corruptly”

and “willfully” in United States v. Kay, 513 F.3d 432, 446-51 (5th Cir. 2007), where it upheld

the following jury instruction, which is identical to that proposed by the government in this case:

An act is ‘corruptly’ done if done voluntarily and intentionally, and with a
bad purpose or evil motive of accomplishing either an unlawful end or
result, or a lawful end or result by some unlawful means.  The term
“corruptly” is intended to connote that the offer, payment, and promise was
intended to induce the recipient to misuse his official position.

United States v. Kay, et al., 01-CR-914, DE 142 at 17 (S.D. Tex. Oct. 6, 2004); cf.

Government’s Proposed Jury Instruction No. 11, DE 332 at 31.4  

3  Stichting also explained that the FCPA’s requirement that a defendant act “corruptly”
does not suggest otherwise.  “An admission that an act was done ‘corruptly’” in the context of
the FCPA “is not equivalent to an admission that the person committing it knew that it violated
the particular law at the time the act was performed.”  Stichting, 327 F.3d at 181.  On the
contrary, the court found that there was nothing in the word “corruptly” or “anything else in the
FCPA that indicates that the government must establish that the defendant in fact knew that his
or her conducted violated the FCPA to be guilty of such a violation.”  Id. at 183.

4  Notably, the Kay court also found that the “corruptly” instruction given by the district
court “allowed Defendants effectively to put forth adequate defenses: Defendants could have
argued lack of intent and that they were not acting with knowledge of unlawful means or ends.” 
Kay, 513 F.2d at 451.
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The Kay court found that, at most, the FCPA requires an intermediate level of

willfulness, in that the defendant must “have known that his actions were in some way unlawful. 

Again, he need not have known of the specific statute, but rather he must have acted with the

knowledge that he was doing a ‘bad’ act under the general rules of law.”  Kay, 513 F.3d at 447-

48, 450 (emphases added).  This intermediate level of willfulness requires more than a

defendant’s mere knowledge that he committed the act, but less than that required by a narrow

category of complex statutes under which a defendant must know both the terms of the statute

and that he was violating it.  Id. at 447-48.  The Kay court went on to explain that it would be

sufficient if a jury understood “unlawful ends” in the general sense “of acting with a bad or

unlawful purpose,” id. at 449 n.62, and that the intermediate level of willfulness is meant to

incorporate a requirement that “the defendant must have known that the act was in some way

wrong.”  Id. at 450 (emphasis in original).

By contrast, the defendants here seek to add a gloss—knowledge that a defendant’s

conduct is unlawful under U.S. law—to the FCPA that is neither required nor legally correct.  As

Kay makes clear, a defendant’s knowledge that his acts are in some way “unlawful” is not

equivalent to a requirement that a defendant know his acts are unlawful under the laws of the

United States.  Rather, the “unlawful” language is meant to capture that an act is undertaken with

a “bad purpose.”  See Bryan v. United States, 524 U.S. 184, 191-92 (1998) (“As a general

matter, when used in the criminal context, a ‘willful’ act is one undertaken with a ‘bad purpose.’ 

In other words, in order to establish a ‘willful’ violation of a statute, ‘the Government must

prove that the defendant acted with knowledge that his conduct was unlawful.”) (citation

omitted); see also United States v. Kay, 513 F.3d 461, 463 n.1 (5th Cir. 2008) (denying rehearing
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of panel’s decision in United States v. Kay, 513 F.3d 432 (5th Cir. 2007), and reiterating that the

district court’s instructions “requiring ‘bad purpose’ or ‘evil motive’” adequately “suggest[ed]

knowledge of unlawfulness”).5  

 Finally, none of the  district courts in the Second Circuit, Third Circuit, Fourth Circuit,

Fifth Circuit, or the Ninth Circuit, which have previously instructed juries on the elements of the

FCPA, included language of the kind advanced by the defendants here.  See United States v.

Kay, et al., 01-CR-914, DE 142 at 14-23 (S.D. Tex. Oct. 6, 2004), aff’d, 513 F.3d 432, 446-52

(5th Cir. 2007), reh’g denied, 513 F.3d 461 (5th Cir. 2008); United States v. Jefferson,

07-CR-209, DE 684 at 76-87 (E.D. Va. July 30, 2009); United States v. Green, et al., 08-CR-59,

DE 288 at 9-10 (C.D. Cal. 2009); United States v.  Bourke, 05-CR-518, 23-29 (S.D.N.Y. July

2009); United States v. Mead, 98-CR-240 (D.N.J. Oct. 1998) at 2-8.  Instead, those courts

instructed the juries consistent with the case law described above.  Permitting the defendants to

argue here that in order to violate the FCPA, a defendant must know that his conduct is unlawful

under U.S. law, would be inconsistent with this precedent.

5  In Kay, the Fifth Circuit found that the district court’s definition of “corruptly”
adequately captured the “willfulness” requirement of the FCPA, even though the district court
had not separately instructed the jury on that term.  In this case, consistent with Kay and the
Supreme Court’s decision in Bryan v. United States, 524 U.S. 184 (1998), the government has
also included a separate instruction on “willfully”:

The word “willfully” means that the act was committed voluntarily and purposely, with
the intent to do something the law forbids; that is, with the bad purpose to disobey or
disregard the law.  While a person must have acted with the intent to do something the
law forbids before you can find that the person acted “willfully,” the person need not be
aware of the specific law or rule that his conduct may be violating.  

See Bryan, 524 U.S. at 190; see also Kay, 513 F.3d at 450 & n.67 (citing Bryan, 524 U.S. at 190,
and noting that the district court’s jury instructions “closely track the language that the Court in
Bryan approved as correctly defining criminal willfulness”). 

8

Case 1:09-cr-00335-RJL   Document 361    Filed 05/09/11   Page 8 of 16



Accordingly, defendants should be precluded from making arguments or adducing

evidence in support of any claim that, in order to violate the FCPA, the defendants had to know

their conduct violated U.S. law or the FCPA specifically.6

Motion in Limine No. 4: To preclude evidence and argument that the government
falsely led the defendants to believe that the Gabon deal was
lawful, and thus induced them not to withdraw from the
conspiracy.

The government anticipates that the defendants may attempt to argue that by preventing

the dissemination of legal advice co-defendant Saul Mishkin received from his attorneys, the

government falsely led the defendants to believe that the Gabon deal was lawful, and induced

them not to withdraw from the conspiracy.7  See Wier Motion to Dismiss (Docket No. 263);

Bigelow Motion to Dismiss (Docket No. 266).  Moreover, the government anticipates that the

defendants may also argue that by allowing Bistrong, Mahmadou and Latour to sign FCPA

certifications requested by the company for which co-defendant Pat Caldwell was the Chief

Executive Officer and co-defendant Steve Giordanella was the former Chief Executive Officer,

the government deceived the defendants into believing the Gabon deal was lawful.  Indeed,

defendant Patel has notified the government that he intends to seek to introduce calls between

Bistrong and Mishkin, Daniel Alvirez, Caldwell, and Caldwell’s colleague, Tom O’Day, which

relate to these issues.   

As an initial matter, the Court should not permit the defendants to introduce evidence

regarding the conversations between Bistrong, Mishkin and Alvirez related to the legal advice

6  The defendants’ proposed jury instruction should likewise be rejected.

7  It is instructive here that none of the defendants who did learn of the legal advice
Mishkin received withdrew from the Gabon deal.

9

Case 1:09-cr-00335-RJL   Document 361    Filed 05/09/11   Page 9 of 16



Mishkin received in connection with the Gabon deal, or evidence regarding the FCPA

certifications, because the defendants were not aware of those conversations or documents

during the course of the conspiracy and thus the evidence is not relevant to these defendants. 

Evidence is relevant if it has “any tendency to make the existence of any fact that is of

consequence to the determination of the action more probable or less probable than it would be

without the evidence.”   Fed. R. Evid. 401.  Absent evidence that the defendants knew about

Bistrong’s conversations with Mishkin or Alvirez or about the FCPA certifications during the

course of the conspiracy, evidence regarding these conversations or documents cannot make the

existence of any fact that is of consequence more probable or less probable than it would be

without the evidence.  Indeed, because the defendants were not aware of the conversations or

documents, they are not probative of the defendants’ knowledge or intent, which are the central

issues in this case.   

The defendants should also not be permitted to argue that, because of the conversations

and certifications of which they were unaware, the government somehow led them to believe that

the Gabon deal was lawful, and induced them not to withdraw from the conspiracy.  The

defendants raised this entrapment by estoppel argument in their motions to dismiss for

entrapment.  The Court denied those motions, notwithstanding the defendant’s proffer of the

above-mentioned facts.  See May 6, 2011 Minute Order.  Accordingly, the defendants should be

prohibited from making any such argument to the jury.  Moreover, the defendants should be

prohibited from arguing that Bistrong’s conversations with Mishkin and Alvirez or the FCPA

certifications demonstrate that the government’s conduct in the investigation was improper or

outrageous, because claims of governmental misconduct must be argued, if at all, to the Court
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and not to the jury.  See supra, at 1-3.  The defendants have already made this argument to the

Court, and the Court has rejected it. 

Assuming arguendo that the evidence is relevant and probative of a matter properly

provable in this case, the evidence and associated arguments should nonetheless be excluded

pursuant to Rule 403.  Rule 403 permits a court to exclude relevant evidence if its probative

value “is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or

misleading the jury, or by considerations of undue delay, waste of time, or needless presentation

of cumulative evidence.”  Fed. R. Evid. 403.  Unfair prejudice means “an undue tendency to

suggest decision on an improper basis, commonly, though not necessarily, an emotional one.” 

Id.  Here, the evidence and any associated arguments relate primarily (if not exclusively) to

matters not properly provable at a trial in this case.  Therefore, there is a substantial danger of

unfair prejudice, as the evidence may “suggest decision on an improper basis.”  Id.  Accordingly,

the evidence should be excluded pursuant to Rule 403. 

Motion in Limine No. 5: To preclude “missing witness” arguments.

The government anticipates that the defendants may make various arguments in opening

or closing statement to the effect that the government could have called certain witnesses but did

not.  Here, there is no indication that certain witnesses are available to the government but not

the defense and thus the defendants should be prohibited from making any such argument.  See,

e.g., United States v. Pitts, 918 F.2d 197, 199 (D.C. Cir. 1990) (parties may only argue negative

inference from missing witness with court permission, after demonstrating that witness had

relevant testimony and other party had special ability to produce the witness); United States v.

Glenn, 64 F.3d 706, 710 (D.C. Cir. 1995) (missing witness inference only appropriate “if a party
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has it peculiarly within his power to produce witnesses whose testimony would elucidate the

transaction” and does not produce the witness). 

Motion in Limine No. 6: No evidence, arguments or questioning related to prior
“good acts” by defendant Bigelow should be permitted
except in accordance with the Federal Rules of Evidence
governing character evidence.

The Court should exclude pretrial evidence, argument and questions regarding any

alleged assistance Bigelow provided to the United States government prior to the charged

conduct in this case or statements Bigelow allegedly made regarding the payment of bribes in

prior business deals.8  Such evidence or argument – which would amount to prior “good acts” –

is irrelevant to the defendant’s guilt and should be excluded because it would confuse the jury

and waste time at trial.  It would also constitute improper propensity evidence intended only to

outweigh or nullify his misconduct in this case.  

1. Prior “good acts” are irrelevant to the question of guilt and
would confuse the jury and waste time. 

Relevant evidence has a “tendency to make the existence of any fact that is of

consequence to the determination of the action more probable or less probable than it would be

without the evidence.”  Fed. R. Evid. 401.  Evidence that is not relevant is inadmissible.  Fed. R.

Evid. 402.  “To be relevant, the evidence need not definitively resolve a key issue in the case,”

but it must “move the inquiry forward to some degree.”  Bielunas v. F/V Misty Dawn, Inc., 621

8  Bigelow has sought discovery regarding his alleged reporting to United States
authorities of widespread corruption in the Republic of Georgia – a country with which he had
extensive and lucrative business dealings with high-ranking Georgian officials – and has
maintained that he was not predisposed to commit acts of foreign bribery.  Consequently, the
government anticipates that Bigelow may improperly seek at trial to introduce evidence of prior
“good acts” regarding his reporting of Georgian corruption, his alleged refusal to pay bribes on
prior occasions, or both.  

12
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F.3d 72, 76 (1st Cir. 1987) (citation omitted).  “Although relevant, evidence may be excluded if

its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the

issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless

presentation of cumulative evidence.  Fed. R. Evid. 403.  

Whether and to what extent Bigelow reported corruption to United States authorities or

engaged in historic business deals that he claims did not involve the payment of bribes are not

relevant to his guilt, because they in no way “move the inquiry forward. . . .”  Bielunas, 621 F.3d

at 76.  A defendant may have many incentives to assist the government, such as settling scores

against business competitors, and any decision to do so does not relate to his guilt or innocence. 

Similarly, Bigelow’s past statements that he does not pay bribes do not bear on his guilt in this

case, just as a bank robber-defendant innocently walking past banks on prior occasions would

not be admissible evidence in that defendant’s bank robbery trial. 

Even if such evidence were relevant, its probative value is substantially outweighed

under Rule 403 by its potential to confuse the jury and waste the Court’s time.  To rebut such

evidence, the government would need to offer additional argument and evidence to put the

defendant’s prior actions and statements in their proper context.  To avoid the great risk of

confusion and delay that this evidence presents, the Court should preemptively exclude it.  See

United States v. Jarabek, 726 F.2d 889, 902 (1st Cir. 1984) (“The very slight probative value of

such evidence on the issue of bias does not overcome the strong likelihood of confusion on the

central issues in the case and undue delay in the trial.”).

2. Admission of prior “good acts” would constitute improper
propensity evidence.

Rule 404(a) of the Federal Rules of Evidence states that “[e]vidence of a person’s
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character or a trait of character is not admissible for the purpose of proving action in conformity

therewith on a particular occasion.”  Rule 404(a)(1) permits the accused to offer “[e]vidence of a

pertinent trait of character,” but character traits that do not tend to make a fact of consequence to

the determination of the case more or less likely are not pertinent.  Evidence of noncriminal

conduct to negate the inference of criminal conduct is generally irrelevant; acts of honesty or

good deeds do not prove that the defendant did not also commit acts of dishonesty.  United

States v. Washington, 106 F.3d 983, 999 (D.C. Cir. 1997) (in sting case, district court

appropriately refused to admit defendant-policemen’s commendations because they were neither

pertinent to nor an essential element of his supposed lack of predisposition to engage in corrupt

criminal activity); United States v. Nazzaro, 889 F.2d 1158, 1168 (1st Cir. 1989) (district court

properly refused to admit defendant-policeman’s resume and commendations in fraud

prosecution).

Moreover, such evidence is barred by Rule 404(b), which states that “[e]vidence of other

crimes, wrongs, or acts is not admissible to prove the character of a person in order to show

action in conformity therewith.”  “Evidence of specific acts may not be used to prove character

where the evidence is to be used circumstantially to support the inference that a person acted in

conformity with his character.”  Jack B. Weinstein & Margaret A. Berger, 2 Weinstein’s Federal

Evidence § 405.05[3].  Defendant Bigelow may not “seek to establish his innocence . . . through

proof of the absence of criminal acts on specific occasions.”  United States v. Scarpa, 897 F.2d

63, 70 (2d Cir. 1990); see also United States v. Camejo, 929 F.2d 610, 613 (11th Cir. 1991)
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(excluding evidence of prior good conduct offered to negate criminal intent);9 United States v.

Barry, 814 F.2d 1400, 1403 (9th Cir. 1987) (“[T]estimony as to the lack of prior bad acts is, in

essence, testimony as to multiple instances of good conduct, and its admission would appear to

violate a strict reading of Rule 405(a).”); United States v. Hill, 40 F.3d 164, 168 (7th Cir. 1994)

(affirming district court’s exclusion of evidence that “was nothing more that classic character

evidence offered to prove that [the defendant] had a good character and acted in conformity

therewith”); United States v. Russell, 703 F.2d 1243, 1249 (11th Cir. 1983) (excluding evidence

of specific, unrelated “good acts” as irrelevant to guilt); United States v. O’Connor, 580 F.2d 38,

43 (2d Cir. 1978) (ruling that defendant could not properly have introduced evidence of non-

receipt of bribes by meat packers in their plants to rebut bribery charges regarding other meat

packers “because such testimony would in effect be an attempt to demonstrate appellant’s good

character by proof of specific good acts.”).     

Conclusion

For the foregoing reasons, the government respectfully requests that the Court grant the

foregoing motions in limine for the reasons stated herein.

9  In Camejo, the defendants were charged with conspiracy to smuggle drugs on
international flights from South America to Miami.  Camejo, 929 F.2d at 612.  One of the
defendants called a witness to testify that the defendant refused an offer to become involved with
a drug distribution ring the witness had organized during the same time frame as the charged
drug conspiracy.  Id.  The district court found the evidence inadmissible under Rule 404(b),
stating that “[e]vidence of good conduct is not admissible to negate criminal intent.”  Id. at 613. 
The court reasoned that the “proffered testimony was merely an attempt to portray [the
defendant] as [having] good character through the use of prior “good acts.” Id.
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