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INTRODUCTION

Plaintiffs in this lawsuit, three unsuccessful entry-level attorney applicants to the Justice

Department’s 2006 Honors Program, make no showing at all in support of the two Privacy Act

claims that remain in this case.  As this Court has previously observed, these claims arise from a

report issued by the Department’s Office of Inspector General (“OIG”) and Office of Professional

Responsibility (“OPR”) in 2008,  which found that members of a Screening Committee formed1

in 2006 had taken into account the political and ideological affiliations of Honors Program

applicants when deciding whether they should receive job interviews.  See Gerlich v. U.S. Dep’t

of Justice, 659 F. Supp. 2d 1, 6 (D.D.C. 2009).  Based on these findings, plaintiffs allege that one

member of the Screening Committee, Esther McDonald, conducted internet searches in 2006

regarding the political affiliations of applicants, printed such information when it revealed liberal

associations, and attached the printouts and her own handwritten comments to the candidate’s

application in support of her recommendation that the applicant should not receive a job

interview.  Id.  Plaintiffs contend that the creation of such records violates subsection (e)(7) of

the Privacy Act because they allegedly described how individuals exercise their First Amendment

rights, and also violates subjection (e)(5) of the Privacy Act because an applicant’s political

affiliations are not relevant to an agency’s decision whether or not to grant a job interview.  

Plaintiffs, however, fail to support either of these claims.  They make no showing that

Esther McDonald, in fact, ever collected and maintained internet records of any description

relating specifically to them, much less records allegedly describing their political or ideological

 “An Investigation of Allegations of Politicized Hiring in the Department of Justice1

Honors Program and Summer Law Intern Program,” June 24, 2008 (“OIG/OPR Report”).  This
Report was previously provided to the Court as an attachment to the Department of Justice’s
Memorandum in Opposition to Plaintiffs’ Renewed Motion for Class Certification, and can be
found at Docket No. 129-1 (12/22/2009).
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affiliations.  Plaintiffs instead weave together a different case involving various allegations

having nothing to do with the Privacy Act claims at issue, and extensively cite the OIG/OPR

Report to highlight various wrongs that allegedly occurred.  But as plaintiffs themselves have

argued in the past, the OIG/OPR Report is completely silent as to the requirements of the Privacy

Act.  Whatever misdeeds the Report highlights, it says nothing about whether Esther McDonald

ever created the specific records that form the basis of this dispute.  

For these same reasons, plaintiffs cannot demonstrate in support of their summary

judgment motion that internet records allegedly describing their political and ideological

affiliations were the but-for cause for their not receiving job interviews.  Gerlich,

659 F. Supp. 2d at 15 (plaintiffs’ claims turn on whether “the collection of information regarding

the exercise of their First Amendment rights was a but-for cause of their deselection by the

Screening Committee”).  Although plaintiffs broadly assert that defendant violated the Privacy

Act by its “admitted maintenance and use of Internet-based records in its 2006 Honors

Program,”  plaintiffs point to nothing in the record to demonstrate that any member of the2

Screening Committee ever considered internet records of any description relating specifically to

them.  To the contrary, there is undisputed testimony that Esther McDonald rarely printed

information from the internet, and only occasionally made internet-related notations on the

working copies of employment applications.  Moreover, as demonstrated below, there are other

possible reasons why plaintiffs did not obtain job interviews that would have had nothing to do

with their claims arising under the Privacy Act.  Thus, while plaintiffs make broad accusations of

  Plaintiffs’ Memorandum of Points and Authorities in Support of Their Motion for2

Summary Judgment (Dkt. No. 154-1, 05/20/2011) (“Pl. Mem.”) at 13. 

- 2 -
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“intentional and willful” misconduct by various Justice Department officials allegedly in

violation of the Privacy Act, they cannot demonstrate that they themselves were adversely

affected by such conduct, as required under the Act.  Gerlich, 659 F. Supp. 2d at 12-13. 

Plaintiffs blow past all of these core requirements.  

Plaintiffs ultimately fall back on their argument that they are purportedly entitled to

money damages under the Privacy Act because the working copies of the Honors Program

applications provided to the Screening Committee in 2006 were disposed of as a routine house-

keeping matter after the conclusion of the Committee’s work, long before the OIG and OPR

began their inquiry that subsequently formed the basis of this lawsuit.  Plaintiffs’ attempt to cast

the disposal of these records in a sinister light is not borne out by the facts.  And in any event,

plaintiffs identify no principle of law under the Privacy Act or elsewhere that allegedly entitles

them to damages owing to the destruction of these records.  Although these records might

possibly have supported plaintiffs’ claims, it is at least as likely if not more likely for the reasons

stated below that these records would have disproved plaintiffs’ claims.  

Plaintiffs are equally unsuccessful in their newly minted claim (Pl. Mem. at 14-16) that

the disposal of these records contravened the requirement under subsection (e)(5) of the Privacy

Act that an agency, when “making any determination about an individual,” shall maintain all

records with such “completeness as is reasonably necessary to assure fairness . . .”   5 U.S.C.

§ 552a(e)(5).  Similar to plaintiffs’ other claims, this contention is premised on an assumption

that the working copies of their applications included internet information describing their

political and ideological affiliations.  Plaintiffs, however, can provide no evidence in support of

this assumption, which alone defeats this (e)(5) claim.  This claim furthermore fails as a matter of

- 3 -
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law for the reasons set forth below.  

* * * * *

In 2009, in response to the findings made in the OIG/OPR Report that members of the

Screening Committee had possibly taken into account applicants’ political and ideological

affiliations in violation of merit principles, the Attorney General offered virtually every 2006

Honors Program applicant who had been deselected for an interview by the Screening

Committee—regardless of the basis for their deselection—an opportunity to interview with the

Department.  Many individuals took advantage of this offer and interviewed with the Department

through this remedial process, and those who did had as good a chance of ultimately obtaining

employment with the Department as those who interviewed in 2006. 

Plaintiffs, however, declined to participate in this remedial process, choosing instead to

bring claims under the Privacy Act.  Although that is their right, plaintiffs are bound by the

inherent limitations of the legal theories they are pursuing.  For the reasons set forth herein,

because plaintiffs cannot satisfy their burden of demonstrating by evidence in the record that

defendant violated the Privacy Act, their motion for summary judgment should be denied, and

defendant’s summary judgment motion should be granted.  

BACKGROUND

A.  The 2006 Honors Program

The purpose of the Department of Justice Honors Program is to recruit highly qualified

entry-level attorneys to the Department.  Eligibility is limited to current third-year law students

and to recent law school graduates who preserve their eligibility for the Honors Program by

serving in judicial clerkships, qualifying legal fellowships, or attending full-time graduate law

- 4 -
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studies immediately following law school graduation.  The Honors Program, which annually

hires approximately 150 entry-level attorneys, is highly competitive, attracting numerous

applicants with outstanding academic backgrounds, judicial clerkship experience, advanced law

degrees, experience on law review (frequently as an editor), and competitive moot court.  It is

common for each year’s applicant pool to include Supreme Court clerks, Rhodes Scholars,

Marshall Scholars, and individuals holding other highly prized recognized honors and

distinctions.  See June 27, 2011 Declaration of Deana Willis (“Willis Decl.”) (Attached hereto as

Ex. A), ¶ 3.

In the Fall of 2006, applicants to the Honors Program submitted their applications using a

centralized process designed by AVUE Technologies (“AVUE”).  Applicants could select up to

four Department of Justice components to seek interviews.  Candidates applied online through

the AVUE system.  After processing and, in some cases, screening for eligibility purposes,

electronic versions of the applications were forwarded to the various Department components

that the candidates had selected.  Representatives from those components then chose the

individuals that they wanted to interview by changing a given candidates’s status in the AVUE

system to “Selected by Component for Interview.”  See Willis Decl. ¶ 4.

During the 2006 Honors Program application season, a Screening Committee was

composed, consisting of Michael Elston, the Deputy Attorney General’s Chief of Staff, Esther

McDonald, a new Department employee who served as a Counsel to the Associate Attorney

General, and Daniel Fridman, a career Assistant U.S. Attorney from the Southern District of

Florida on detail to the Deputy Attorney General’s office.  OIG/OPR Report at 37-38; July 27,

2010 Transcript of Deposition of Esther S. McDonald (“McDonald Tr.”) (Relevant portions

- 5 -
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attached hereto as Ex. B), at 38:15-19.  The Screening Committee was created to review and

approve applicants who were selected for interviews by the components.  See Department of

Justice’s Objections and Answer to Plaintiffs’ First Interrogatory (Dkt. No. 155-13, 05/23/2011)

(“Interrogatory Answer”), at 2; Aug. 10, 2010 Transcript of Deposition of Michael J. Elston

(“Elston Tr.”) (Relevant portions attached hereto as Ex. C), at 21:20-22:7.

On September 29, 2006, OARM printed copies of the Honors Program applications for

those applicants who had been selected for interviews, and gave those paper copies to Elston for

use by the Screening Committee.  See Willis Decl. ¶ 6.  The original application materials

continued to be stored in electronic form by OARM.  Id.  Elston was informed by OARM’s

Director that OARM did not need these paper working copies of application materials to be

returned to it.  Elston Tr. at 46:15-20.

Although McDonald and Fridman reviewed most of the working copies of the

applications separately, McDonald Tr. 82:10-15, they both agreed that applicants should be

deselected for interviews based on spelling errors, grammatical errors, punctuation errors, and

poor grades.  Id. at 159:5-21.  McDonald was told that, in reviewing the applications, she should

make sure that the candidates could zealously advocate the positions and policies of the

Department of Justice and that they could faithfully uphold the Constitution.  Id. at 75:9-12; id. at

113:3-11; id. at 120:10-17. 

McDonald was able to provide recommendations regarding some applicants without ever

searching the internet.  See McDonald Tr. 341:4-342:1; id. at 163:3-6.  To that end, the majority

of McDonald’s recommendations concerned “less than stellar academic quality, grammar,

spelling, or punctuation.”  McDonald Tr. 289:21-290:1; see also Elston Tr. 67:6-19 (“I remember

- 6 -
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Esther wrote in the corner the words ‘grades’ repeatedly.  I saw a lot of the word ‘grades’ in the

upper right-hand corner.”).  McDonald did, however, search the internet for at least some

applications.  See McDonald Tr. 341:4-9.  Only “sometimes” did McDonald make substantive

notations on the hard-copy print-outs of application materials.  Id. at 347:12-348:1.  There were,

accordingly, other copies of applications on which Ms. McDonald made no notations

whatsoever.  Id. at 348:15-17.  Of the remaining working copies, many of the notations regarded

information provided by the applicant—circulating information on the face of the application that

was of interest, an “SP” or “X” next to a spelling error, and the like.  See generally id. at 346:12-

348:22.  McDonald also made general notations regarding her overall recommendation of a

candidate—a check for yes, an “X” for no, and a question mark if she was unsure.  Id. at 347:18-

348:1.  The number of circumstances in which Ms. McDonald made notations on applications

based on what she found on the internet after conducting generalized name searches was

relatively small; only in a subset of a subset of a subset of applications that she reviewed did

McDonald make any such notations.  See id. at 351:3-19.  Moreover, Ms. McDonald rarely

printed anything from the internet.  Id. at 197:11-12; see also id. at 288:8-11; id. at 290:17-

293:10.

After she made recommendations regarding Honors Program candidates, McDonald

forwarded the working copies of the applications to Fridman.  McDonald Tr. 82:10-15.  After

Fridman made his recommendations, these working copies were forwarded to Elston.  Elston,

however, only reviewed the working copies on which McDonald and Fridman disagreed.  See

Elston Tr. 286:17-287:4. 

- 7 -

Case 1:08-cv-01134-JDB   Document 159    Filed 06/27/11   Page 11 of 44



After the conclusion of this process, because the work of the Screening Committee was at

an end, the working copies of the Honors Program applications were destroyed.  It was Elston’s

practice to have his secretary dispose of documents that he did not think he would need again. 

Elston Tr. 134:7-10.  To that end, Elston’s secretary “regularly swept [his] office for things [he]

didn’t need and disposed of them if [he] didn’t need them anymore.”  Id. at 136:1-8; see also id.

at 138:18-139:3.  These working copies were destroyed either in November 2006 or early 2007. 

See id. at 291:3-11 (copies of Honors Program applications destroyed no later than mid-

November 2006); OIG/OPR Report at 69 (application materials destroyed in early 2007 because

Elston’s assistant’s office “did not have room to store the hundreds of applications and, because

they contained personal information about the applicants”).

The three named plaintiffs in this action—James Saul, Matthew Faiella, and Daniel

Herber—were each deselected for interviews with the Department.  While James Saul was

deselected for an interview with the Environment and Natural Resources Division, he was

provided an interview with the Civil Division.  See Sept. 20, 2010 Transcript of Deposition of

James N. Saul (“Saul Tr.”) (Relevant portions attached hereto as Ex. D), at 32:3-21.  Each of the

plaintiffs, however, listed information on their applications that the OIG/OPR Report later

described as liberal.  See OIG/OPR Report 107-09 (characterizing various organizations listed on

applications as liberal or conservative); Exs. E-G (copies of applications of three named

plaintiffs).  Moreover, Mr. Herber’s application reflected grades that were in the bottom half of

his law school class, see Sept. 24, 2010 Transcript of Deposition of Daniel J. Herber (“Herber

Tr.”) (Relevant portions attached hereto as Ex. H), at 65:19-66:4; Ex. E (copy of Herber

application), and Mr. Faiella’s application contained numerous obvious typographical errors, see

- 8 -
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Sept. 20, 2010 Transcript of Deposition of Matthew J. Faiella (“Faiella Tr.”) (Relevant portions

attached hereto as Ex. I), at 33:11-37:12; id. at 37:13-38:2; id. at 38:1-13; Ex. F (copy of Faiella

application).

B. The Attorney General’s Response to the OIG/OPR Report

In response to the conclusions reached in the OIG/OPR Report, the Attorney General

determined to offer nearly all 2006 Honors Program applicants who had been deselected by the

Screening Committee an opportunity to interview with the component or components which had

originally selected the candidate for an interview.  See Willis Decl. ¶ 7.   This offer was made3

regardless of the basis for the Screening Committee’s deselection of the candidate.  Of the 167

deselected candidates who received this offer, 54 chose to interview with the Justice Department,

and 17 received job offers as a result of those interviews.  Id. ¶ 7.  Thus, 31.48 percent of

candidates who interviewed in 2008 received job offers, approximately the same percentage

(30.37 percent) of 2006 Honors Program interviewees who received job offers as a result of their

2006 interviews.  Id. ¶ 8.  The three named plaintiffs chose not to take advantage of the Attorney

General’s invitation to interview with the Department.  See Saul Tr. 49:9-52:21 & Ex. J (Sept.

10, 2008 Letter from Attorney General Mukasey to James Saul); Herber Tr. 87:17-89:5 & Ex. K

(Sept. 10, 2008 Letter from Attorney General Mukasey to Daniel Herber); Faiella Tr. 131:10-

136:8 & Ex. L (Sept. 10, 2008 Letter from Attorney General Mukasey to Matthew Faiella).4

 The only exceptions were those deselected candidates who, in the interim, had been3

hired by the Department; one who had already been selected for a 2008 Honors Program
interview; and one who left the country without a forwarding address. See Willis Decl. ¶ 7.

 Although Mr. Herber initiated the process for scheduling an interview with the4

Department, he ultimately decided not to go forward with an interview.  See Herber Tr. 92:9-
93:21.

- 9 -
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C. Plaintiffs’ Claims Under the Privacy Act

The Privacy Act “regulate[s] the collection, maintenance, use, and dissemination of

information” about individuals by federal agencies.  Privacy Act of 1974, Pub. L. No. 93-579,

§ 2(a)(5), 88 Stat. 1896.  Under the Privacy Act, a “record” is “any item, collection, or grouping

of information about an individual that is maintained by an agency . . . and that contains his

name, or the identifying particular assigned to the individual.”  5 U.S.C. § 552a(a)(4).  The

Privacy Act records at issue in this case consist of the alleged collection by Esther McDonald of

internet printouts or information derived from internet searches that allegedly described

plaintiffs’ political affiliations and ideologies.  Plaintiffs contend that the alleged collection of

these records was the proximate cause for them not receiving job interviews.  

Pursuant to these allegations, plaintiffs bring a claim under Privacy Act subsection (e)(7),

which provides that an agency maintaining a system of records shall “maintain no record

describing how any individual exercises rights guaranteed by the First Amendment unless

expressly authorized by statute or the individual about whom the record is maintained or unless

pertinent to and within the scope of an authorized law enforcement activity.”  5 U.S.C.

§ 552a(e)(7) (emphasis added).  Beyond demonstrating that the agency maintained the record

itself, a damages claim for a violation of subsection (e)(7) requires “that the making of this

record had an adverse effect on [plaintiff] as required by subsection (g)(1)(D) of the Act.” 

Albright v. United States, 631 F.2d 915, 921 (D.C. Cir. 1980); see also 5 U.S.C. § 552a(g)(1)(D)

(providing remedy whenever an agency “fails to comply with any other provision of this section

. . . in such a way as to have an adverse effect on an individual”).  Moreover, in a suit such as this

brought pursuant to subsection (g)(1)(D), plaintiffs must prove that “the agency acted in a

- 10 -
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manner which was intentional or willful.”  5 U.S.C. § 552a(g)(4).  Finally, a plaintiff must “have

suffered some actual damages.”  Doe v. Chao, 540 U.S. 614, 627 (2004); see also 5 U.S.C.

§ 552a(g)(4)(A).

Plaintiffs additionally bring a claim under Privacy Act subsection (e)(5), which provides

that an agency maintaining a system of records shall “maintain all records which are used by the

agency in making any determination about any individual with such accuracy, relevance,

timeliness, and completeness as is reasonably necessary to assure fairness to the individual in the

determination.”  5 U.S.C. § 552a(e)(5).  “Subsection (g)(1)(c) provides a civil remedy if an

agency fails to satisfy the standard in subsection (e)(5) and consequently a determination is made

which is adverse to the individual.”  Deters v. U.S. Parole Comm’n, 85 F.3d 655, 657 (D.C. Cir.

1996) (internal quotation marks omitted).  To state a claim for money damages under subsection

(g)(1)(C), a plaintiff must allege that: “(1) he has been aggrieved by an adverse determination;

(2) the [agency] failed to maintain his records with the degree of [relevancy] necessary to assure

fairness in the determination; (3) the [agency’s] reliance on the [irrelevant] records was the

proximate cause of the adverse determination; and (4) the [agency] acted intentionally or

willfully in failing to maintain [relevant] records.”  Deters, 85 F.3d at 657; see also 5 U.S.C.

§ 552a(g)(1)(C); 5 U.S.C. § 552a(g)(4).  Like a Privacy Act subsection (e)(7) claim, a plaintiff

bringing a Privacy Act subsection (e)(5) claim must also demonstrate “actual damages.” 

5 U.S.C. § 552a(g)(4)(A).

- 11 -
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ARGUMENT

Plaintiffs fail to meet the requirements for bringing claims for money damages under

subsections (e)(5) and (e)(7) of the Privacy Act.  Simply put, plaintiffs fail to offer any evidence

that the Department collected and maintained improper records as to them.  That requirement is

the sine qua non of a Privacy Act claim, which at bottom is a statute that regulates the collection,

maintenance, use, and dissemination of information by the executive branch.  See U.S.

Department of Justice, Office of Privacy and Civil Liberties, Overview of the Privacy Act of 1974

1 (2010 Edition) (“Overview of the Privacy Act”).  Without any evidence that specific records

existed as to them, plaintiffs’ Privacy Act claims fail.  Moreover, even were it assumed that such

records ever existed, plaintiffs fail to demonstrate that the Department relied on any such records,

that the Department’s conduct was intentional or willful, or that they have suffered actual

damages as a result of their deselection.

I. PLAINTIFFS FAIL TO MEET THEIR BURDEN OF PROOF THAT THE
DEPARTMENT OF JUSTICE MAINTAINED RECORDS IN VIOLATION OF
THE PRIVACY ACT.

A. Plaintiffs Offer No Evidence in Support of Their Claims.

Plaintiffs in support of their (e)(5) and (e)(7) claims rely on their general contention that

“[d]efendant violated each of these provisions through its admitted maintenance and use of

Internet-based records in its 2006 Honors Program applicant-deselection process.”  Pl. Mem.

at 13.  This, however, is not nearly enough.  As this Court has previously observed, plaintiffs’

claims depend on their showing that Ms. McDonald created internet records or notations

reflecting plaintiffs’ political affiliations and ideologies, and upon their additional showing that

such records were the “but-for causation” for the Screening Committee’s decision to deselect

- 12 -
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them for interviews.  Gerlich, 659 F. Supp. 2d at 13, 15.  Plaintiffs present no evidence that such

records were ever created or ever considered by the Screening Committee.  

This failure is fatal to plaintiffs’ Privacy Act claims and requires the entry of summary

judgment for the defendant.  “[T]he plain language of Rule 56(c) mandates the entry of summary

judgment . . . against a party who fails to make a showing sufficient to establish the existence of

an essential element to that party’s case, and on which the party will bear the burden of proof at

trial.”  Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986); see also Maydak v. United States, 630

F.3d 166, 181-82 (D.C. Cir. 2010) (setting forth standards in Privacy Act case).  Thus, it is

plaintiffs’ burden to “present specific facts that would enable a reasonable jury to find in its

favor.”  Brown v. Paulson, 541 F. Supp. 2d 379, 383 (D.D.C. 2008) (citing Greene v. Dalton,

164 F.3d 671, 675 (D.C. Cir. 1999)).  If plaintiffs’ evidence “‘is merely colorable, or is not

significantly probative,” summary judgment should be granted on behalf of defendants.  Id.

(quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249-50 (1986) (internal citations

omitted)).   Defendant succeeds in this case on its summary judgment motion by “pointing to the

absence of evidence proffered” by plaintiffs in support of their Privacy Act claims.  Id.

B. Evidence In the Record Contradicts Plaintiffs’ Claims.

 In addition, although plaintiffs’ failure of proof in support of their claims alone requires

the entry of judgment against them, there is also ample evidence in the record to contradict

plaintiffs’ assumption that a collection of internet records describing their First Amendment

activities caused their deselection for job interviews.  Esther McDonald, for example, testified in

her deposition that she made notations on only some of the working copies of applications, and

only a subset of those notations involved information obtained from the internet (in those

- 13 -

Case 1:08-cv-01134-JDB   Document 159    Filed 06/27/11   Page 17 of 44



particular cases when she did, in fact, search the internet; oftentimes, she did not).  See

McDonald Tr. 347:12-348:1; id. at 351:3-19.  Also “it was not common for [her] to print

anything out and attach it to an application.”  McDonald Tr. 197:11-12; see also id. at 288:8-11

(“I think we’ve gone over this before.  What I’ve said was that it was not common at all.  In fact,

I think it was rare for me to print something out and attach it to an application.”); see generally

id. at 290:17-293:10.  To that end, McDonald specifically testified that she did not recall ever

printing out and attaching to an application information that showed someone’s affiliation with

an environmental group, with public interest groups generally, or with regard to someone’s

partisan political activity.  See id. at 312:6-17.  Ms. McDonald additionally testified that she did

not consider as relevant a candidate’s partisan political affiliation.  See id. at 314:6-10.5

Plaintiffs also overlook evidence in the record indicating multiple alternative bases on

which they could have been deselected for interviews other than the Screening Committee’s

alleged reliance on internet records describing their First Amendment activities.  It is possible,

for example, that plaintiff Herber’s grades at the University of Minnesota Law School were the

 It further bears noting that plaintiffs failed to take advantage of their opportunity to ask5

Ms. McDonald in her deposition about her consideration of their Honors Program applications. 
Although Ms. McDonald could not recall from memory specific applications, she repeatedly
invited plaintiff’s counsel to refresh her recollection regarding the three named plaintiffs.  See
McDonald Tr. 181:10-12 (“[i]f you would like to present me with applications, I may remember
somebody, but sitting right here, I don’t remember any applicant by name”); id. at 192:3-8
(stating that she could not answer questions without applications in front of her); id. at 193:1-8
(objection by Ms. McDonald’s counsel that Ms. McDonald “has testified that she might
remember things about particular applications if she had those particular applications in front of
her”); id. at 195:17-21 (“I don’t know what I would remember about an application without
seeing the application.  It is possible that if I saw names and applications that I might remember
something.  But I don’t know because I haven’t seen them.”).  Plaintiffs’ counsel, however, failed
to take Ms. McDonald up on her offer. See id. at 179:7-181:19.
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cause for his deselection.   As another example, Mr. Faiella’s application contained multiple6

typographical errors, which both Ms. McDonald and Mr. Fridman agreed were an appropriate

reason for deselecting candidates for interviews.  McDonald Tr. 159:5-21.   As this Court has7

noted in a similar context, “plaintiff[s] have failed to offer evidence to show that it was the

alleged” creation of offending internet records “– and not these other concerns – that led to” their

deselection.  Thompson v. Dep’t of State, 400 F. Supp. 2d 1, 20 (D.D.C. 2005), aff’d, 210 Fed.

Appx. 5 (D.C. Cir. 2006). 

Also, even were it assumed arguendo that Ms. McDonald made decisions based upon

applicants’ political affiliations (in violation of merit system principles), it is possible that she

relied on information provided by plaintiffs themselves in their Honors Program applications.  8

Mr. Herber, for example, stated in his application that he worked for the Minnesota Center for

Environmental Advocacy and the Minnesota Justice Foundation, which the OIG/OPR Report

  Although Mr. Herber believed that he was in the top 50 percent of his class, a6

comparison of his GPA to a GPA cutoff for the University of Minnesota indicated that, in fact,
his grades appeared to be in the bottom half of his class.  See Herber Tr. 65:19-66:4.  Mr. Herber
described his “GPA numbers [as] kind of messed up,” id. at 67:8-9, yet he failed to take
advantage of an opportunity to provide an explanation on his application as to why his grades
were listed as being in the bottom half of his class, see id. at 70:11-71:2

  For example, Mr. Faiella stated in his application that “I never lose cite of the fact that7

honing [research and writing skills] requires more than just thinking, reading, and writing.”
Ex. F.  Mr. Faiella conceded that he should have used the word “sight” rather than “cite.”  See
Faiella Tr. 37:13-37:22.  Mr. Faiella’s application contained numerous other typographical
errors.  See Faiella Tr. 33:12-37:12 & Ex. F.

  Although plaintiffs offer no evidentiary support for this assumption, it is at least8

consistent with the OIG/OPR Report, which detected deselection patterns based on liberal or
Democratic affiliations apparent on the face of applications.  See, e.g., OIG/OPR Report at 41-46
(bar charts identifying deselected applicants by category); id. at 86 (discussion of treatment of
application of James Saul).
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identified as “liberal organizations.”  See Herber Tr. 40:5-41:11; OIG/OPR Report at 107-08. 

Another plaintiff, Mr. Saul, stated in his application that he worked with the Northwest

Environmental Defense Center, which he agreed can be perceived by some as a liberal

organization.  Saul Tr. 16:14-19:4 & Ex. G; see also id. at 22:5-8 (conceding “that somebody

who is socially conservative or ideologically conservative might have found one or two points, or

maybe more, on my application to be objectionable to them personally”); OIG/OPR Report at 86

(discussion of treatment of application of James Saul).  It is purely speculative, of course,

whether plaintiffs were in fact deselected for interviews based on their association with these

“liberal” organizations as identified in their Honors Program applications—which, had it

happened, might be in violation of merit principles, but certainly not the Privacy Act.  But it is

equally speculative for plaintiffs to presume that they were deselected for interviews based on the

Screening Committee’s review of internet records describing their First Amendment activities,

for which there is no evidence in support.   9

For all of these reasons, plaintiffs cannot demonstrate “that their deselections [for

interviews] were caused by the records at issue here.”  Gerlich, 659 F. Supp. 2d at 15; Deters, 85

F.3d at 657 (requirement of (e)(5) claim is that agency’s reliance on irrelevant record “was the

proximate cause” of an adverse determination); Thompson, 400 F. Supp. 2d at 19 (plaintiffs must

“show not only that the [records at issue] were considered in making the determination, but that

. . . the records caused the determination.”).  Plaintiffs’ failure to meet this “difficult” burden of

  Plaintiffs assert in support of their claims (Pl. Mem. at 8 n.12) that there was9

“considerable information” relating to their political or ideological affiliations available on the
internet.  This assertion is meaningless, however, even if assumed as true.  There is no evidence
to show that Ms. McDonald collected internet records reflecting this information or that the
Screening Committee relied on such records when deciding not to grant plaintiffs interviews. 
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proof requires the entry of judgment on behalf of defendant.  Murphy v. United States, 167 F.

Supp. 2d 94, 97 (D.D.C. 2001), aff’d, 64 Fed. Appx. 250 (D.C. Cir. 2003). 

C. Plaintiffs Cannot Demonstrate “Intentional or Willful” Conduct.

In addition to the above elements, in order to survive summary judgment, plaintiffs must

also demonstrate that the defendant “acted in a manner which was intentional or willful.”

5 U.S.C. § 552a(g)(4).  “[T]he words ‘intentional’ and ‘willful’ in § 552a(g)(4) do not have their

vernacular meanings; instead, they are terms of art.”  White v. Office of Personnel Management,

840 F.2d 85, 87 (D.C. Cir. 1988) (per curiam).  “[V]oluminous case law construing this standard

makes clear that it is a formidable barrier for a plaintiff seeking damages.”  Overview of the

Privacy Act, supra, at 173; see also Thompson, 400 F. Supp. 2d at 12 (case law construing

“intentional or willful” conduct “sets a high bar”).  A damages claim under Section 552a(g)(4)

only arises when an agency violates the Act “either by committing the act without grounds for

believing it to be lawful, or by flagrantly disregarding others’ rights under the Act.”  Albright,

732 F.2d at 189.  Gross negligence is not enough.  See Tijerina v. Walters, 821 F.2d 789, 799

(D.C. Cir. 1987) (standard is “something greater than gross negligence”).  “[T]he violation must

be so patently egregious and unlawful that anyone undertaking the conduct should have known it

unlawful.”  Deters, 85 F.3d at 660 (citation and quotation marks omitted). 

Plaintiffs cannot meet these standards.  First, and most obviously, because plaintiffs fail

to demonstrate that defendant in fact ever created or adversely acted upon internet records

describing their First Amendment activities, they perforce cannot demonstrate that any member

of the Screening Committee acted with willful and intentional disregard of their rights under

subsections (e)(5) and (e)(7) of the Privacy Act. 
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In addition, even if plaintiffs could demonstrate that Esther McDonald collected internet

information about their political affiliations that was the but-for cause for their deselection for

interviews, it does not necessarily follow that such conduct was in flagrant and obvious violation

of plaintiffs’ Privacy Act rights.  Such conduct (the decision not to hire a career attorney based

on his partisan political affiliations) would presumably be in violation of the merit principles that

govern hiring decisions in the federal government.  See 5 U.S.C. § 2301(b) (federal personnel

management should “be implemented consistent with the [ ] merit system principles” set forth in

this section).  Much less clear is the conclusion proposed by plaintiffs in this case that an

agency’s collection of internet information about a job applicant constitutes a patently egregious

violation of the Privacy Act, even if such information concerns the applicant’s First Amendment

activities.  

It cannot be said, for example, that it is a patently egregious and unlawful violation of the

Privacy Act for an agency to verify on the internet that an attorney applicant is a member of a

state bar association or is in fact associated with a law firm as represented in his or her

employment application.   There certainly is no precedent for such a conclusion.  It would also10

come as a surprise to many people to be told that it is unlawful under the Privacy Act to copy

from the internet an article written by an attorney applicant (a First Amendment activity) to

assess his or her writing ability.  Pursuant to the merit principles, there is, of course, a distinction

between hiring decisions made based on an applicant’s partisan political affiliations, as opposed

to the applicant’s writing ability.  According to plaintiffs’ theory of their case, however, this

 Even plaintiffs seem to agree, noting that the practice of searching the internet for10

information about job applicants is “commonplace” and “make[s] good sense as a practical
matter.”  Pl. Mem. at 27 n.29.
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distinction is not relevant under subsection (e)(7) of the Privacy Act.  Plaintiffs posit the notion

that printing a law review article from the internet would be actionable under subsection (e)(7) if

it were the but-for cause for not receiving an interview, assuming that all other elements for

bringing a damages claim can be met.  Indeed, much of plaintiffs’ case is premised on the

proposition that it is per se unlawful under the Privacy Act to conduct internet searches on job

applicants.  See Pl. Mem. at 22-27.

Defendant has maintained throughout this litigation that there is significant tension

between the Civil Service Reform Act (“CSRA”) and the Privacy Act in relation to plaintiffs’

claims.  It remains defendant’s contention that the CSRA provides exclusive remedies for

plaintiffs in relation to the agency conduct they complain about.  See Gerlich, 659 F. Supp. 2d at

14-15 (rejecting defendant’s argument that plaintiffs’ claims are precluded by the CSRA, but

noting “the tension that often exists between the CSRA and the Privacy Act”).  Defendant

revisits this issue here only to make the more limited point that the collection of internet

information touching upon a job applicant’s First Amendment activities (which is enormously

broad in its implications) is not “so patently egregious and unlawful that anyone undertaking the

conduct should have known it unlawful” under the Privacy Act.  Deters, 85 F.3d at 660 (citation

and quotation marks omitted).

D. The Destruction of Copies of Applications Does Not Entitle Plaintiffs to
Damages under the Privacy Act.

Plaintiffs ultimately fall back on an argument that they are purportedly entitled to money

damages under the Privacy Act because the working copies of the Honors Program applications

provided to the Screening Committee in 2006 were disposed of after the conclusion of the
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Committee’s work, long before the OIG and OPR began their inquiry that subsequently formed

the basis of this lawsuit.  Plaintiffs cannot identify any principle of law under the Privacy Act or

elsewhere that allegedly entitles them to damages owing to the destruction of these records. 

Rather, they attempt to fashion a novel claim under subsection (e)(5) of the Privacy Act that is

without merit as a matter of law. 

Specifically, it is plaintiffs’ contention that “defendant violated subsection (e)(5) a second

time when it failed to ‘maintain’ records in the truest sense of that word after its wrongful

Honors Program decisionmaking took place – i.e., when it destroyed those records in advance of

further inquiry.”  Pl. Mem. at 14.  Apparently, plaintiffs believe that, had the Screening

Committee’s copies of Honors Program applications not been destroyed in 2006, plaintiffs could

have submitted these records to the Office of Special Counsel in order to vindicate their civil

service rights under the Civil Service Reform Act.  Pl. Mem. at 15 (speculating that the Office of

Special Counsel would “deem[] to be critical the accused agency’s only records memorializing

the improper civil service action of which it is being accused”).  This claim, however, is not

supported by subsection (e)(5)’s express terms, which provide in relevant part that any agency

maintaining a system of records shall “maintain all records which are used by the agency in

making any determination about any individual with such . . . completeness as is reasonably

necessary to assure fairness to the individual in the determination.”  5 U.S.C. § 552a(e)(5)

(emphasis added).  The clear intent of this provision was for agencies to maintain records

sufficiently complete to assure fairness to an individual when making decisions about that

individual.  Congress did not contemplate pursuant to this language that the Justice Department

or any other agency has an obligation under the Privacy Act to preserve records for possible
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future use by an outside entity in an investigation of wrongdoing.  

Plaintiffs’ argument, moreover, assumes as true that the Screening Committee’s copies of

the 2006 Honors Program applications included internet attachments describing their exercise of

First Amendment rights.  They offer no proof for this, however.  And although these records

might possibly have supported plaintiffs’ claims, it is at least as likely if not more likely for the

reasons stated above that these records would have disproved plaintiffs’ claims.  See McDonald

Tr. 288:8-11 (explaining that she rarely printed internet information:  “I think we’ve gone over

this before.  What I’ve said was that it was not common at all.  In fact, I think it was rare for me

to print something out and attach it to an application.”).

Plaintiffs’ attempt to depict the disposal of these records in sinister light does not advance

their claim and is furthermore not supported by the record.  Michael Elston (Chief of Staff to the

Deputy Attorney General) explained in deposition that he had been told by OARM’s Director

that the Screening Committee need not return its working copies of Honors Program applications

to that office after the conclusion of the Screening Committee’s review process.  Elston Tr.

46:15-20.  Indeed, it was generally the policy of OARM to advise review committees to destroy

or return for destruction all copies applications after they were no longer needed.  Interrogatory

Answer at 3.  It was, accordingly, Elston’s customary practice to destroy these types of records as

a routine house-keeping matter, which he deemed appropriate in light of the fact that they

contained personal, sensitive information.  Elston Tr. 136:17-138:5.  

Plaintiffs make much of Esther McDonald’s recollection during her deposition that Elston

– at a meeting in approximately Spring of 2007 – reflected favorably upon the destruction of the

working copies of the applications.  See Pl. Mem. at 28 (recounting Esther McDonald’s
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recollection that Mike Elston said “at least that’s one thing I did right”); see also id. at 2 n.1; id.

at 28 n.30.  As a threshold matter, Ms. McDonald’s recollection of what Mr. Elston may or may

not have said is inadmissible hearsay that is not relevant for purposes of summary judgment.  See

Greer v. Paulson, 505 F.3d 1306, 1315 (D.C. Cir. 2007).  Ms. McDonald’s recollection is in any

event contradicted by Mr. Elston in his deposition,  Elston Tr. 139:5-8, and is ultimately besides

the point.   However these records might have been destroyed, their disposal does not give rise11

to a Privacy Act claim under subsection (e)(5) of the Act for the reasons stated above. 

II. PLAINTIFFS’ DAMAGES ARE SPECULATIVE.

The Privacy Act provides for “actual damages sustained by the individual as a result of

the refusal or failure [to maintain relevant records or comply with any other provision of the

Privacy Act], but in no case shall a person entitled to recovery receive less than the sum of

$1,000.”  5 U.S.C. § 552a(g)(4)(A).  Plaintiffs “must establish not only that [they were]

‘adversely affected’ by the improper disclosure, but also that [they] suffered ‘some harm for

which damages can reasonably be assessed.’” Mulhern v. Gates, 525 F. Supp. 2d 174, 181-82

(D.D.C. 2007) (quoting Doe v. Chao, 540 U.S. at 621).  

Plaintiffs cannot meet these requirements for two reasons.  First, plaintiffs fail to

demonstrate that their “damages” were caused by their deselections for interviews, since an

interview is merely a preliminary step to obtaining employment.  And second, the “lost wages”

sought by plaintiffs Saul and Faiella are wildly speculative.

 Indeed, Elston may have played no role in the destruction of these documents;11

according to the OIG/OPR Report, Elston’s secretary destroyed these documents without first
consulting with Elston.  See OIG/OPR Report at 69.

- 22 -

Case 1:08-cv-01134-JDB   Document 159    Filed 06/27/11   Page 26 of 44



A. Plaintiffs Cannot Demonstrate That Their Deselections for Interviews
Caused Any Damage.

Each of the three plaintiffs seeks to recover damages, such as out-of-pocket job search

expenses, that they claim they incurred as a result of their deselection for interviews with the

Justice Department.  Plaintiffs, however, cannot demonstrate that their deselections caused any

damages; even if plaintiffs had obtained interviews with the Department, they may not have

received job offers.  James Saul, for example, did interview with the Department’s Civil Division

in the Fall of 2006, yet he did not obtain a job offer.  See Saul Tr. 32:3-12.  His experience was

typical; in 2006, less than one out of three candidates who obtained interviews with the

Department received job offers from the Department.  See Willis Decl. ¶ 8.  That is because “[a]n

offer of an interview is not tantamount to an unconditional job offer.”  E.E.O.C. v. Manville Sales

Corp., 27 F.3d 1089, 1097 n.7 (5th Cir. 1994).

In this regard, the adverse effect of plaintiffs’ deselection was not that they failed to

obtain a job with the Department of Justice, but instead was merely that they failed to have an

opportunity to interview for a job with the Department of Justice.  Plaintiffs have identified no

damages, however, arising from the loss of this mere “opportunity.”   That is because plaintiffs12

 Even plaintiffs’ counsel seems to agree that assuming plaintiffs would have received12

job offers from potential employers merely because they secured interviews with those employers
is an “infirm” argument.  During the deposition of Matthew Faiella, undersigned counsel asked
what Mr. Faiella believed his starting salary would have been at various law firms to which he
applied.  Plaintiffs’ counsel interposed the following objection:

MR. METCALFE:  Objection because that assumes that continuing [with
the application process] would have led to a starting salary, which of course
completely bypasses whether there would be an offer even to be accepted. 
 

So I think the question is an infirm question because it assumes something
that not only is not in evidence but to the best of my understanding is not
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have not offered any evidence to demonstrate that they would have obtained employment at the

Department if they had interviewed.  For that reason, plaintiffs cannot prevail on their Privacy

Act claims.13

B. Saul’s and Faiella’s Claims for Lost Wages are Speculative.

In addition to claiming out-of-pocket job search expenses, plaintiffs Saul and Faiella seek

to recover their lost wages, which they define as “the difference between the salary [they] would

have expected to earn as an Honors Program attorney with the Department of Justice and the

salary that [they] did in fact earn.”  Pl. Mem. at 34 (as to Saul); see also id. at 33 (as to Faiella). 

As a threshold matter, plaintiffs’ request for lost wages suffers from the same flaw as their

request for damages generally; namely, that plaintiffs cannot demonstrate that any lost wages are

the result of their deselection for an interview, since there is no way of knowing whether

necessarily or even actually so.

MR. ROSENBERG: Are you sure you want to make that objection?

MR. METCALFE: Well, in the interest of clarity.

MR. ROSENBERG: Okay.

MR. METCALFE: Because it’s always better to be clear than not.

Faiella Tr. 91:15-92:7 (emphasis added). 

 Plaintiffs also present numerous expenses, such as for bar dues and legal study13

materials, that would not be reimbursable even if plaintiffs were deselected for job positions,
much less merely being deselected for job interviews.  See Pl. Mem. at 36-37 & n.40.  Moreover,
plaintiffs have indicated that they will provide some sort of final damages calculation at the
forthcoming hearing on the parties’ summary judgment motions, and Mr. Saul has apparently
recently accepted a new job (thus potentially impacting his calculations for lost wages).  See Pl.
Mem. at 30 n.31; id. at 35 n.37.  Because the amount of plaintiffs’ damages (if any) are in flux,
any calculation by the Court as to the precise amount of damages (as opposed to a determination
of the fact of damage) would at the very least be premature.
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plaintiffs, if they had interviewed, would have obtained an offer of employment.   But in any14

event, both Saul and Faiella place numerous assumptions into their lost wages calculations that

are unsupported by any evidence.  

For example, Department employees may be promoted after serving a minimum amount

of time in their grade.  See Willis Decl. ¶ 13 & Ex. M.  Plaintiffs Saul and Faiella, however,

simply assume that they would have received a promotion to a higher grade immediately after

serving the minimum amount of time in their grade, even though promotions from one grade to

the next are performance-based.  See Saul Tr. 33:13-34:8; see also id. at 38:6-9 (“My calculation

of damages is based, at least in part, on an assumption that I would have received the promotion

for which I was eligible at the time at which I became eligible to receive it.”); Faiella Tr. 103:19-

104:16, 107:11-109:9 (Faiella lost wages calculation assumes promotions).  Saul, for example,

attempts to justify his belief that he would have received immediate promotions based on

“[i]nformal conversations with current and former Department of Justice attorneys.”  Saul Tr.

34:6-35:19.  Department policy, however, explicitly provides that promotions are not guaranteed,

thus undercutting plaintiffs’ presumption that they would have been entitled to these raises.  See

Willis Decl. ¶ 13 & Ex. M.

Moreover, both Faiella and Saul were offered the opportunity to interview with the

Department in the Fall of 2008.  See Exs. J, L.  Statistically, they had as good a chance of

obtaining a job offer through this opportunity as they would have had they interviewed (or, in the

 In addition, even had plaintiffs had received a job offer, and assuming they would have14

accepted such job offer, they still would have needed to clear a background investigation, which
only further underscores the fact that their claim for lost wages is speculative.  See, e.g., Faiella
Tr. 99:6-15.
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case of Saul, interviewed twice) in the Fall of 2006.  See Willis Decl. ¶ 8.  Moreover, for those

2006 Honors Program candidates who received offers of employment based on remedial 2008

interviews, the Department provided full credit for the intervening years for purposes of

computing salary.  See Willis Decl. ¶ 14.  Saul and Faiella therefore should not be permitted to

recover lost wages for the period after they would have potentially received an offer of

employment from the Department.  That is because, “[w]here one person has committed a tort,

breach of contract, or other legal wrong against another, it is incumbent upon the latter to use

such means as are reasonable under the circumstances to avoid or minimize the damages.  The

person wronged cannot recover for any item of damage which could thus have been avoided.” 

C. McCormick, Law of Damages 127 (1935); see also Dan L. Dobbs, Dobbs’ Law of Remedies

§ 6.10(2), at 198 (2d ed. 1993) (in wrongful discharge context, “[a]ny claim for . . . losses up to

trial[ ] would be subject to the general rule that the employer receives a credit . . . for any

earnings that would have been produced by reasonable diligence in finding a substitute job”). 

Here, Saul and Faiella, in failing to interview with the Department, failed to avoid harm by

making “a reasonable effort to find new employment that is substantially equivalent to the

position of which [they were] deprived.”  Barbour v. Medlantic Mgmt. Corp., 952 F. Supp. 857,

863 (D.D.C. 1997), aff’d, 132 F.3d 1480 (D.C. Cir. 1997); cf. Hopkins v. Price Waterhouse,

737 F. Supp. 1202, 1212-14 (D.D.C. 1990) (plaintiff in Title VII case failed to take reasonable

steps to find comparable employment), aff’d, 920 F.2d 967 (D.C. Cir. 1990).  They therefore

should be precluded from recovering post-2008 lost wages.15

 The failure to mitigate is especially pronounced in the case of Mr. Saul, who took a pay15

cut in order to open his own legal practice.  See Saul Tr. 41:14-43:9.  That practice, however, was
short-lived.  See Pl. Mem. at 35 n.37.  This Court should not require the Department to subsidize
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CONCLUSION

For the foregoing reasons, this Court should grant the Department’s Cross-Motion for

Summary Judgment and deny plaintiffs’ Motion for Summary Judgment.
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Mr. Saul’s failed business venture; as noted in Hopkins, a defendant “cannot be held fully
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to assume the risks and benefits of a solo business without making any reasonable effort even to
consider alternatives by seriously seeking to obtain high-paying employment.”  Hopkins, 737 F.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

____________________________________
)

SEAN M. GERLICH, et al.,  )
)

Plaintiffs, )
)

v. ) Civil Action No. 1:08-cv-1134 (JDB)
)

UNITED STATES DEPARTMENT )
OF JUSTICE, )

)
Defendant. )

____________________________________)

DEFENDANT DEPARTMENT OF JUSTICE’S RESPONSE TO
PLAINTIFF’S STATEMENT OF MATERIAL FACTS NOT IN DISPUTE AND

DEFENDANT’S STATEMENT OF MATERIAL FACTS NOT IN DISPUTE

Pursuant to LCvR 7(h), defendant United States Department of Justice (“DOJ” or

“Department”) hereby responds to Plaintiffs’ Statement of Material Facts As To Which There Is

No Genuine Issue (“Plaintiffs’ Statement of Facts”) and provides its own Statement of Material

Facts Not In Dispute.

Defendant’s Response to Plaintiffs’ Statement of Facts

As a threshold matter, plaintiffs have not set forth any material facts regarding several key

elements of their Privacy Act claims, including 1) that specific records reflecting First

Amendment or irrelevant information were ever created as to them; 2) that any such records

caused plaintiffs’ deselections for interviews; 3) that any such records caused the harms that

plaintiffs claim they have suffered; and 4) that the Department acted intentionally or willfully. 

Moreover, plaintiffs have not identified any undisputed facts demonstrating that they suffered

damages as a result of the Department’s conduct.  Accordingly, plaintiffs have failed to meet

their burden of proof, thus warranting the entry of summary judgment for defendant.  See Celotex
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Corp. v. Catrett, 477 U.S. 317, 322 (1986) (“[T]he plain language of Rule 56(c) mandates the

entry of summary judgment . . . against a party who fails to make a showing sufficient to

establish the existence of an essential element to that party’s case, and on which the party will

bear the burden of proof at trial.”); L.Cv.R. 7(h).

Defendant responds to the numbered paragraphs of plaintiffs’ Statement of Facts in

correspondingly numbered paragraphs below:

1. Defendant does not dispute that the Department of Justice’s Office of the

Inspector General and its Office of Professional Responsibility issued a report on June 24, 2008

entitled “An Investigation of Allegations of Politicized Hiring in the Department of Justice

Honors Program and Summer Law Intern Program.”  See Dkt. No. 129-1 (12/22/2009)

(“OIG/OPR Report”).  The remainder of this paragraph is disputed, as plaintiffs have failed to

identify any specific facts but instead merely attempt to incorporate “every fact contained” within

the OIG/OPR Report.  Moreover, to the extent plaintiffs attempt to incorporate “every fact

contained” within the OIG/OPR Report (or cite to a July 28, 2008 Report entitled “An

Investigation of Allegations of Politicized Hiring by Monica Goodling and the Other Staff of the

Office of the Attorney General”), defendant disputes the materiality of any such facts to the

extent they do not pertain to the three named plaintiffs in this case.  See Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 248 (1986) (“As to materiality, the substantive law will identify which

facts are material.”).  

2. The information cited in this paragraph is both disputed and immaterial.  Instead

of setting forth a specific fact or facts, this paragraph merely asserts the conclusion that

“defendant harmed plaintiffs and others through violative disregard of its statutory
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responsibilities,” and then cites for support an undifferentiated string of dozens of pages of

deposition testimony, the Department’s interrogatory answer, and various FOIA response letters. 

None of the cited evidence relates to the treatment of the applications of the three named

plaintiffs, and plaintiffs do not identify what, if anything, was done specifically to their

applications that they believed caused “harm[ ]” within the meaning of the Privacy Act. 

Moreover, plaintiffs’ allegation that the defendant violated the Federal Records Act is

immaterial, as this Court has dismissed all claims relating to the Federal Records Act.  Plaintiffs,

in a footnote, do set forth several specific factual assertions.  Defendant disputes all those

assertions.  First, plaintiffs assert that Michael J. Elston was responsible for destroying the copies

of the 2006 Honors Program applications.  Defendant admits that the working copies of the 2006

Honors Program applications used by the screening committee were destroyed, but disputes that

Michael Elston “was responsible for destroying the copies,” as the OIG/OPR Report noted that

Mr. Elston’s Secretary destroyed those documents without first consulting Elston.  OIG/OPR

Report at 69.  Moreover, the undisputed testimony shows that it was Elston’s usual practice to

have his secretary destroy materials that he no longer needed.  See Aug. 10, 2010 Transcript of

Deposition of Michael J. Elston (“Elston Tr.”) (Relevant portions attached hereto as Ex. C), at

134:7-10; id. at 136:1-8; id. at 138:18-139:3.  Defendant also disputes that Elston spoke to Esther

McDonald “in self-congratulatory fashion,” as the deposition testimony cited by plaintiff

constitutes hearsay. Alternatively, Elston stated that he did not form the belief that the

destruction of the copies of the Honors Program applications was a “good thing.”  Elston Tr.

139:4-8.  Finally, plaintiffs assert that McDonald’s “Internet-research and record-creation

activities were so successful for purposes of deselection that Mr. Elston explicitly envisioned
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formally institutionalizing them within the Department during the next Honors Program

decisionmaking cycle.”  This assertion is vague and undefined, thus precluding a fair response.  It

is also immaterial and disputed:  None of the cited testimony by Michael Elston supports this

assertion, and to the extent Esther McDonald indicated that Elston wanted McDonald to train

components on the use of the Internet, that assertion is either hearsay or must be read in the

context that Esther McDonald was searching the internet to determine whether applicants could

support the Department’s policies and uphold the Constitution.  See, e.g., July 27, 2010

Transcript of Deposition of Esther S. McDonald (“McDonald Tr.”) (Relevant portions attached

hereto as Ex. B), at 75:11-12; id. at 113:6-11 (searching internet to determine whether “there was

anything to suggest that an applicant may not zealously advocate the positions and policies of the

Department of Justice and may not faithfully uphold the Constitution”).  For these reasons,

plaintiffs have failed to meet their burden of demonstrating that summary judgment is

appropriate.  See Fed. R. Civ. P. 56; Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). 

3. This paragraph contains a citation to information that is available on the internet

today regarding the three named plaintiffs.  It is immaterial and disputed: Whether information is

available on the internet today regarding the three named plaintiffs has no bearing on whether

Esther McDonald searched for such information in 2006, much less what information (if any) she

found and whether, if at all, Ms. McDonald either printed that information or made notations on

the working copies of plaintiffs’ applications. 

4. Defendant disputes that it has harmed plaintiffs, and the information cited in this

paragraph is immaterial.  Instead of setting forth a specific fact or facts, this paragraph merely

asserts a conclusion that is an ultimate issue to be decided in this case, and then cites an
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undifferentiated string of sources consisting of the Department’s interrogatory answer, the

Department’s responses to document requests, and deposition testimony to assert that

“[p]laintiffs suffered resultant harm and damages.”  Moreover, the undisputed evidence indicates

that less than one out of three Honors Program applicants who interviewed with the Department

in 2006 obtained job offers, and that promotions within the Department are discretionary and

performance-based.  See June 27, 2001 Declaration of Deana Willis (“Willis Decl.”) (Attached

hereto as Ex. A), ¶¶ 8, 13.

5. This paragraph purports to set forth the Department’s current policy and practices

regarding the maintenance of records for purposes of the Honors Program and Summer Law

Intern Program hiring processes.  However, that policy and those practices (if they exist) are

immaterial, as they have no bearing on the claims of the three named plaintiffs, and this Court

has dismissed all claims for declaratory and injunctive relief as well as all claims relating to the

Summer Law Intern Program. 

6. Immaterial and Disputed:  The letter from former Attorney General Mukasey

inviting nearly all 2006 Honors Program applicants who had been deselected by the Screening

Committee (including the three named plaintiffs) to interview with the components that had

originally selected them for an interview concluded with the following line: “The Department

deeply regrets the circumstances surrounding the 2006 Honors Program hiring process.  We have

made every effort to ensure that such circumstances do not recur.”  See Exs. J-L.
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Defendant’s Statement of Material Facts Not In Dispute

1. The purpose of the Department of Justice’s Honors Program is to recruit highly

qualified entry-level attorneys to the Department.  See Willis Decl. ¶ 3.

2. Eligibility for the Honors Program is limited to current third-year law students and

to recent law school graduates who preserve their eligibility for the Honors Program by serving

in judicial clerkships, qualifying legal fellowships, or attending full-time graduate law studies

immediately following law school graduation.  Willis Decl. ¶ 3.

3. The Honors Program, which annually hires approximately 150 entry-level

attorneys, is highly competitive, attracting numerous applicants with outstanding academic

backgrounds, judicial clerkship experience, advanced law degrees, experience on law review

(frequently as an editor), and competitive moot court.  Willis Decl. ¶ 3.

4. It is common for each year’s applicant pool to include Supreme Court clerks,

Rhodes Scholars, Marshall Scholars, and individuals holding other highly prized recognized

honors and distinctions.  Willis Decl. ¶ 3.

5. In the Fall of 2006, applicants to the Honors Program submitted their applications

using a centralized process designed by AVUE Technologies (“AVUE”), through which they

could select up to four Department of Justice components with which they could seek interviews. 

Willis Decl. ¶ 4.

6. 2006 Honors Program candidates applied online through the AVUE system. 

Willis Decl. ¶ 4.

7. After processing and, in some cases, screening for eligibility purposes, electronic

versions of 2006 Honors Program applications were forwarded to the various Department
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components that the candidates had selected.  Representatives from those components then chose

the individuals that they wanted to interview by changing a given candidates’s status in the

AVUE system to “Selected by Component for Interview.”  Willis Decl. ¶ 4.

8. During the 2006 Honors Program application season, the Department also

employed a screening committee consisting of Michael Elston, the Deputy Attorney General’s

Chief of Staff, Esther McDonald, a new Department employee who served as a Counsel to the

Associate Attorney General, and Daniel Fridman, a career Assistant U.S. Attorney from the

Southern District of Florida on detail to the Deputy Attorney General’s office.  OIG/OPR Report

at 37-38; McDonald Tr. 38:15-19.  

9. On September 29, 2006, OARM printed copies of the Honors Program

applications for those applicants who had been selected by various components for interviews,

and gave those paper copies to Elston for use by the screening committee. The original

application materials continued to be stored in electronic form by OARM.  Willis Decl. ¶ 6.

10. Mike Elston asked Lou DeFalaise (OARM’s Director) whether OARM needed the

paper working copies of application materials that had been provided to the screening committee

to be returned to OARM; Elston was told that OARM did not need those copies back.  Elston Tr.

46:15-20.

11. McDonald and Fridman reviewed most of the working copies of the 2006 Honors

Program applications separately.  McDonald Tr. 82:10-15.  Nonetheless, McDonald and Fridman

agreed that applicants should be deselected for interviews based on spelling errors, grammatical

errors, punctuation errors, and poor grades.  McDonald Tr. 159:5-21.  

12. McDonald was told that, in reviewing 2006 Honors Program applications, she
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should make sure that the candidates could zealously advocate the positions and policies of the

Department of Justice and that they could faithfully uphold the Constitution.  McDonald Tr.

75:9-12; id. at 113:6-11; id. at 120:10-17.  

13. McDonald was able to provide recommendations regarding some 2006 Honors

Program applicants without ever searching the internet.  See McDonald Tr. 341:14-342:1; id. at

163:3-6.  

14. The majority of McDonald’s recommendations regarding 2006 Honors Program

applicants concerned “less than stellar academic quality, grammar, spelling, or punctuation.” 

McDonald Tr. 289:21-290:1; see also Elston Tr. 67:6-19 (“I remember Esther wrote in the corner

the words ‘grades’ repeatedly.  I saw a lot of the word ‘grades’ in the upper right-hand corner.”).

15. Only “sometimes” did McDonald make substantive notations on the hard-copy

print-outs of application materials for 2006 Honors Program applicants.  McDonald Tr. 347:12-

348:1.  

16. There were some copies of 2006 Honors Program applications on which

McDonald made no notations whatsoever.  McDonald Tr. 348:15-17.  

17. Many of the notations that McDonald made on the copies of 2006 Honors

Program applications regarded information already provided by the applicant.  See McDonald Tr.

346:12-348:22.  

18. The number of circumstances in which McDonald made notations on copies of

applications based on information she found on the internet after conducting generalized name

searches was a subset of the total number of circumstances in which McDonald made notations

on copies of applications.  See McDonald Tr. 351:3-19.  
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19. McDonald rarely printed anything from the internet regarding 2006 Honors

Program applicants.  McDonald Tr. 197:11-12; see also id. at 288:8-11; id. at 290:17-293:10.

20. McDonald did not print anything from the internet regarding a 2006 Honors

Program applicant’s affiliation with an environmental group, a public interest group, or with

regard to someone’s partisan political activity.  McDonald Tr. 312:6-17.

21. After she made recommendations regarding Honors Program candidates,

McDonald forwarded the working copies of the applications to Dan Fridman.  McDonald Tr.

82:10-15.  

22. After Fridman made his recommendations regarding Honors Program candidates,

working copies of the applications were forwarded to Elston.  Elston, however, only reviewed the

working copies on which McDonald and Fridman disagreed.  See Elston Tr. 286:17-287:4. 

23. After the appeals process was completed and the work of the Screening

Committee was complete, the working copies of the Honors Program applications were

destroyed.  Elston Tr. 290:14-19.

24. Elston did not take political affiliations into account when reviewing 2006 Honors

Program applications.  Elston Tr. 287:5-10.

25. It was Elston’s practice to have his secretary destroy documents that he did not

think he would need again.  Elston Tr. 134:7-10; id. at 136:1-8; id. at 138:18-139:3.  

26. Elston’s secretary “regularly swept [his] office for things [he] didn’t need and

disposed of them if [he] didn’t need them anymore.”  Elston Tr. 136:1-8; see also id. at 138:18-

139:3.  

27. The working copies of 2006 Honors Program applications used by the screening
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committee were destroyed either in November 2006 or early 2007.  See Elston Tr. 291:3-11

(copies of Honors Program applications destroyed no later than mid-November 2006); OIG/OPR

Report at 69 (application materials destroyed in early 2007).

28. OARM generally had a policy to advise the Screening Committee to destroy or

return for destruction all copies of applications at the end of the review process, as they contained

personal information.  See Department of Justice’s Objections and Answer to Plaintiffs’ First

Interrogatory (Dkt. No. 155-13, 05/23/2011), at 3.

29. Elston did not form the belief that it was a good thing that copies of the 2006

Honors Program applications were destroyed.  Elston Tr. 139:4-8.

30. Elston’s secretary destroyed the copies of the 2006 Honors Program applications

without first consulting Elston or anyone else.  OIG/OPR Report at 69.

31. While James Saul was deselected for an interview with the Environment and

Natural Resources Division, he was provided an interview with the Civil Division.  See Sept. 20,

2010 Transcript of Deposition of James N. Saul (“Saul Tr.”) (Relevant portions attached hereto

as Ex. D), at 32:3-21.  

32. Each of the three named plaintiffs listed information on their applications that the

OIG/OPR Report later described as liberal.  See OIG/OPR Report 107-09 (characterizing various

organizations listed on applications as liberal or conservative); Exhibits E-G (copies of

applications of three named plaintiffs).  

33. Mr. Herber’s application reflected grades that appeared to be in the bottom half of

his law school class.  Sept. 24, 2010 Transcript of Deposition of Daniel Herber (“Herber Tr.”)

(Relevant portions attached hereto as Ex. H), at 65:19-66:4 & Ex. E.
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34. Mr. Herber’s grades, as reflected on his 2006 Honors Program application, were

“kind of messed up.”  Herber Tr. 67:8-9.

35. Mr. Herber did not attempt to provide an explanation for his “kind of messed up”

grades on his Honors Program application, even though he had an opportunity to do so.  Herber

Tr. 67:8-9; id. at 70:11-71:2.

36. Mr. Faiella’s application contained numerous typographical errors.  Sept. 20, 2010

Transcript of Deposition of Matthew J. Faiella (“Faiella Tr.”) (Relevant portions attached hereto

as Ex. I), at 33:11-37:12; id. at 37:13-38:2; id. at 38:1-13; Ex. F.

37. Mr. Faiella misspelled the word “sight” as “cite” in his 2006 Honors Program

application.  Faiella Tr. 37:13-38:2 & Ex. F.

38. Mr. Saul admitted the possibility that “somebody who is socially conservative or

ideologically conservative might have found one or two points, or maybe more, on [his]

application [that would be] objectionable to them personally.”  Saul Tr. 22:5-8.

39. The OIG/OPR Report identified deselection patterns based on liberal or

Democratic affiliations apparent on the face of 2006 Honors Program applications.  See, e.g.,

OIG/OPR Report at 41-46.

40. After the OIG/OPR Report was released, the Department offered nearly all 2006

Honors Program applicants who had been deselected by the screening committee—regardless of

the basis for the screening committee’s deselection of the candidate—an opportunity to interview

with the component or components that had originally selected the candidate for an interview. 

See Willis Decl. ¶ 7.

41. Of the 167 deselected 2006 Honors Program candidates who received an offer to
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interview with the Department in 2008, 54 chose to interview, and 17 received job offers as a

result of those interviews.  Willis Decl ¶ 7.  Thus, 31.48 percent of candidates who interviewed

in 2008 received job offers, as opposed to the 30.37 percent of 2006 Honors Program

interviewees who received job offers as a result of their 2006 interviews.  Id. ¶ 8.  

42. Each of the three named plaintiffs, like nearly all deselected candidates, received

in the Fall of 2008 an offer to interview with the component or components that had originally

selected them for interviews.  None of the plaintiffs, however, actually interviewed with the

Department.  See Saul Tr. 49:9-52:21 & Ex. J; Herber Tr. 87:17-89:5 & Ex. K; Faiella Tr.

131:10-136:8 & Ex. L.

43. Promotions within the Department of Justice from one grade to another grade are

discretionary and performance-based.  Willis Decl. ¶ 13 & Ex. M.

44. When establishing the grade and salary of the 2006 candidates who were hired by

the Department of Justice through the remedial interviews offered in 2008, the Department

construed their post-law school graduation work experience as the equivalent of experience in a

qualifying legal fellowship, waived all employment that would ordinarily disqualify a candidate,

and established their entry level grade and salary based on the salary tables then in effect.  By

construing post-law school experience in this manner, the Department ensured that a 2006

candidate hired through the 2008 remedial interviews would enter on duty at a pay grade equal to

the grade he or she would have achieved if hired in 2006, presuming promotions occurred at the

minimum time in grade.  Willis Decl. ¶ 14.
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