
 

 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
MICHAEL P. S. SCANLON,   ) 
      ) 
    Petitioner, ) MISC. NO. 1:11-MC-00138-RCL 
      ) 
  v.    )  
      ) 
GREENBERG TRAURIG, LLP,  ) 
      )  
    Respondent. ) 
____________________________________)    
 

REPLY MEMORANDUM IN SUPPORT OF MICHAEL SCANLON’S 
MOTION TO DETERMINE AVAILABILITY OF OBJECTION 

  Taking every opportunity to bash Mr. Scanlon along the way, Greenberg Traurig (“GT”) 

contends that Mr. Scanlon’s motion is untimely and without basis.  See Greenberg Traurig, 

LLP’s Response In Opposition To Michael P.S. Scanlon’s ‘Motion To Determine Availability Of 

Objection.’  (“GT Opp.”)  This is not the time or place for pejorative accusations, but it does 

seem more than a bit ironic that GT – the employer of Jack Abramoff and his team of numerous 

other members of the firm who have pled or been found guilty as a result of Scanlon’s 

cooperation – should now see fit to self-servingly label this as Scanlon’s “notorious fraud.”  GT 

Opp. at 1.  The fact that GT hired Scanlon to work for GT Consulting and regularly billed his 

time to its clients only makes the one way finger-pointing all the more ironic.  Much as GT 

would like the historical record to be otherwise, it is not an uninvolved third-party here.  

TIMELINESS 

 Citing two cases from the Sixth Circuit, GT contends that Scanlon’s motion was filed 

“one day too late,” GT Opp. at 6, because it was filed on Monday March 14th rather than Sunday 

March 13th.  In its most recent 2010 supplement, however, the Wright & Miller Treatise, Federal 
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Practice and Procedure notes that “Rule 6(a) also can be used for the computation of time in the 

context of a specified date.  Therefore, if the district court orders certain requests and motions to 

be filed by a specified date and the date is actually a Saturday, Sunday or legal holiday, the court 

can extend the deadline to the next day that is not a weekend day or a legal holiday.  This is 

consistent with the recognition that district courts should possess broad discretion in managing 

their calendars.”  4B Wright & Miller, Federal Practice and Procedure, Section 1162 at 158 

(2010 Supp).  The distinction apparently being between what the District Court “can” do rather 

than what it “must” do under the rule.  There are no reported decisions in the District of 

Columbia addressing this issue. 

 In any event, at the very least, the facts here clearly indicate that this Court should 

exercise its “broad discretion” to consider Scanlon’s filing as timely under Rule 6(a).1  The filing 

date here was not the product of a statutory deadline, compare United States v. Locke, 471 U.S. 

84, 94-95 (1985), or any other jurisdictional time-period.  Rather, it was the product of a consent 

order where the parties – the Department of Justice and Mr. Scanlon – simply agreed to give Mr. 

Scanlon “thirty days” to file the motion in question.  Instead of writing “thirty days” in the order, 

the Department of Justice attorney authoring the order for the Court simply inserted in its place 

the calendar date thirty days forward.  Mr. Scanlon was sentenced on February 11th, and “thirty 

days” forward from that date was March 13th - the instant filing date.  There was nothing more or 

less to the selection of the March 13 date than this.2                 

                                                 
1  Alternatively, the Court could also simply extend the time for filing by one day, nunc pro tunc, under Rule 6(b). 
 
2  If the parties had taken the time to recognize that March 13th was a Sunday, they would simply have adjusted the 
date to Monday the 14th as there was no controversy over the date selection process.  However, the parties were 
occupied with other more important and controverted sentencing related matters at the time and did not appreciate 
that the 13th would turn out to be a Sunday.  If the Court would like affidavits from the parties on this issue, they can 
certainly be provided.   
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If the consent restitution order had simply said that Scanlon’s motion was due for filing 

“in thirty days,” rather than March 13th, it would be indisputable that the provisions of Rule 6(a) 

mandatorily applied to extend that filing date until Monday the 14th.  It seems contrary to the 

spirit of the rules to achieve “the just, speedy and inexpensive determination of every action,” 

Fed.R.Civ. Pro. 1, to make the timeliness of this filing now turn on the act of inserting the 

calendar date “thirty days” hence into the proposed order rather than inserting the phrase “in 

thirty days.”  “[T]he liberal spirit of the federal rules [is intended] to avoid ‘setting such traps for 

the unwary,’”  Wright & Miller, supra, Section 1163 at 511, and neither the parties nor Judge 

Huvelle intended to set any such trap here. 

 GT argues that it “is not harsh” to dismiss Scanlon’s motion as untimely, GT Opp. at 6, 

but on these facts it surely would be.  What is truly indisputable, though, is that GT has suffered 

no prejudice whatsoever from Scanlon’s filing of this motion on Monday March 14th rather than 

Sunday March 13th.  GT’s early filing of its opposition memorandum proves this point factually, 

as certainly as logic and common sense do legally. 

BASIS  

 GT complains mightily that there is no basis here to “alleviate Mr. Scanlon from his 

responsibility to pay restitution,” GT Opp. at 7, and cites cases indentifying the mandatory nature 

of the restitution statute.  See id.  These points simply miss the mark.  Scanlon’s potential 

objection before this Court is specifically directed only at determining whether GT – and GT 

alone – is entitled to be reimbursed as part of Scanlon’s restitution obligation.  It does nothing to 

affect his mandatory obligation to pay restitution generally under the statute. 

 GT also complains about the “perfunctory three page motion Mr. Scanlon submitted in 

support of his request.”  GT Opp. at 10.  We are unaware of any requirement that a motion be of 

Case 1:11-mc-00138-RCL   Document 4    Filed 03/28/11   Page 3 of 7



 

4 
 

a certain “length” before it can be taken seriously by the Court.  To the contrary, in our 

experience, the overburdened courts often prefer brevity to longwindedness.  In any event, the 

legal basis for the potential objection in question turns precisely – and completely – on the 

language of the two statutory provisions and the analysis provided by the three cases cited in the 

memorandum in support of Scanlon’s motion.  There is nothing more to be analyzed, and thus 

nothing more to be briefed for the Court.  The potential objection is either “intuitively obvious,” 

United States v. Martinez, 978 F. Supp. 1442, 1453 (D.N.M. 1997), or it is not.   

 Finally, GT surprisingly objects to the fact that there is “no factual basis” articulated in 

Scanlon’s motion as support for his objection.  However, that was precisely the point of the two-

step procedure set up by Judge Huvelle.  Because Scanlon’s objection is a novel one, the judge 

desired – and the parties agreed – that the Court should first determine whether Scanlon “is 

permitted as a matter of law to pursue [this] legal objection.”  Restitution Order filed February 

11, 2011.  That is what the instant motion is designed to determine.  If, and only if, this Court 

determines that Scanlon is legally entitled to pursue the objection, then the second step of the 

procedure applies and Scanlon is obligated factually to establish the basis for his objection 

against GT.  See id.  Scanlon is simply following the procedure established by Judge Huvelle to 

the letter. 

Significantly, despite its position now, GT never objected to the two-part procedure 

before Judge Huvelle.  Thus, although GT’s lawyers reviewed and had input into the consent 

restitution order before it was signed by the judge, they raised no complaint about the procedure 

outlined in the order.  Likewise, although GT’s lawyers were sitting in the court room when the 

restitution order was discussed and signed by the judge at sentencing, they raised no objection 

then either.  It, therefore, rings hollow for GT to object to the nature of this procedure now.   
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It is precisely the uniqueness of Scanlon’s potential objection that both supports the 

procedure endorsed by Judge Huvelle and distinguishes the two cases relied upon by GT.  See 

GT Opp. at 10 (citing SEC v. Banner Fund Int’l., 211 F.3d 602, 613-614 (D.C. Cir. 2000); 

United States v. Wade, 992 F. Supp. 6, 21 (D.D.C. 1997)).  Neither Banner Fund nor Wade 

involved a new objection the availability of which required judicial interpretation.  Rather, both 

cases involved established objections which the proffering party had every right to make and, 

therefore, had every obligation to support factually.  Here, there is a threshold question of 

whether Scanlon is entitled to raise this objection at all, and Scanlon has appropriately asked for 

legal clarification on that point first.   

The most ethically responsible approach to this new objection has always seemed to be to 

determine its legal availability first, before addressing its potential factual support.  If Scanlon 

has no legal right to raise the objection, then the public record need not be littered with factual 

allegations about what GT knew and when concerning Scanlon’s payment of referral fees to 

Abramoff and others at the firm.  If Scanlon is found to have the right to pursue the objection, 

then those facts will indeed have to be addressed thereafter.  It is hard to understand why GT 

would complain about this protective process, but if the Court determines that a factual showing 

is required at this first step in the process Scanlon can certainly make such a public filing. 
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CONCLUSION 

 For all of the foregoing reasons, this Court should find that Scanlon’s motion was timely 

filed and should then rule – as a matter of law – that Scanlon is entitled to pursue his objection to 

GT’s reimbursement under the restitution statute under whatever factual development and 

adjudication process the Court designs.3 

      Respectfully submitted, 

 

      /s/ Stephen L. Braga        
PLATO CACHERIS    STEPHEN L. BRAGA   
JOHN HUNDLEY    (D.C. Bar No. 366727) 
TROUT CACHERIS PLLC   ROPES & GRAY LLP 
1350 Connecticut Ave., NW   700 12th Street, NW, Suite 900 
Washington, D.C. 20036   Washington, D.C. 20005 
(202) 464-3300    (202) 508-4655 
 
 

Counsel for Michael Scanlon 
 
 
 
 
 
 

 

                                                 
3  GT’s opposition memorandum repeatedly refers to “Mr. Scanlon’s request for an evidentiary hearing,” GT Opp. at 
12, but Scanlon’s motion makes no specific request for that type of hearing as compared to any other type of hearing 
the Court might contemplate to resolve the facts associated with Scanlon’s objection, if this motion proceeds to the 
second-step factual  level.     
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CERTIFICATE OF SERVICE 
 

 I HEREBY CERTIFY that I caused a true and accurate copy of the foregoing Reply 
Memorandum In Support Of Michael Scanlon’s Motion To Determine Availability Of Objection 
to be served electronically, this 28th day of March 2011, on all counsel of record via the Court’s 
CM/ECF system. 
 
 
       /s/ Stephen L. Braga   
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