
 

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

 

UNITED STATES OF AMERICA, 

 

            v.   

   

CHARLES DAUM, 

DAAIYAH PASHA, 

and 

IMAN PASHA, 

 

   Defendants. 

  

 

 

Criminal No. 2011-CR-102(GK) 

                          

  

DEFENDANT DAAIYAH PASHA’S REPLY TO THE GOVERNMENT’S  

ANSWER TO DEFENDANTS’ MOTION TO DISMISS THE INDICTMENT  

OR, IN THE ALTERNATIVE, FOR SANCTIONS 

 

 Defendant Daaiyah Pasha, through counsel, submits the following Reply to the 

Government’s Answer to Defendants’ Motion to Dismiss the Indictment or, in the Alternative, 

for Sanctions. As grounds for this motion, counsel would state the following: 

1. On July 11, 2011, over a year ago, the government interviewed Everett 

Montgomery in the office of AUSA Robert Spelke at the Narcotic and Dangerous Drug Section, 

located at 1400 New York Avenue, N.W., Washington, DC. Mr. Montgomery told the 

government that, on the evening in question, he observed a man and a woman enter his 

apartment building, specifically stating that the woman was in her mid-thirties to mid-forties. 

Neither of these descriptions matches Ms. Daaiyah Pasha, who is 61 years old. Mr. Montgomery 

further stated that the woman was carrying balloons. At that moment the government terminated 

the interview of Mr. Montgomery, obviously in an effort not to create further Brady information. 

This is detailed in the interview notes of AUSA Robert Spelke and Sgt. Curt Sloan, attached to 
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the Defendants’ Motion to Dismiss as Exhibits D and E. The government did not seek to 

interview Mr. Montgomery again. 

2. On April 5, 2012, nine months later, the government for the first time disclosed 

Mr. Montgomery’s statement to the defense. Counsel stopped his pre-trial preparations. He, 

along with his paralegal and investigator, spent the next four days searching for Mr. 

Montgomery, as the address provided by the government was inaccurate. Mr. Montgomery was 

finally located, and when interviewed by the defense he repeated exactly what he told the 

government – he saw a man and a woman with balloons enter his apartment, however he 

admitted that his memory over time had faded. 

3.  At a hearing on this Motion, the government maintained that Mr. Montgomery’s 

statement did not constitute Brady. However, the Court maintained that it was a Brady violation, 

stating, “there is not the slightest doubt that the Government committed a Brady violation.” See 

Exhibit A, Transcript of Motions Hearing held April 19, 2012, p.37. 

4. Up until the hearing, the government had no further interest in Mr. Montgomery. 

However, on April 19, 2012, once the Court ruled the late disclosure of Mr. Montgomery’s 

statement was a Brady violation, the government pursued Mr. Montgomery with newfound 

interest and vigor. The government located him within hours of the Court’s ruling and eventually 

got him to change his story. Additionally, throughout the trial the government nudged each 

cooperator to gratuitously add that every time they saw Mr. Montgomery (referred to as Mr. 

Briggs by some cooperators) he was drunk. Curiously, these cooperators said they saw Mr. 

Montgomery/Mr. Briggs drunk “all the time,” including during the period that they were 

incarcerated. Not only did the government pressure Mr. Montgomery into changing his story, but 
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they made sure to color Mr. Montgomery as a “drunk.” This was one of the many lies that the 

government cooperators told in this case.  

5. Mr. Montgomery was formerly in the Marine Corps and, unlike most of the 

government cooperators, he worked for a living. Indeed, he worked the day that the photographs 

were taken, September 12, 2008, as reflected in his work records from that date. See Exhibit B, 

A.M. Briggs timesheet for Everett Montgomery, p. 34.  

6. Once the Court ruled that the government had committed a Brady violation, 

government counsel dispatched its investigators to bring Mr. Montgomery back in line with what 

everyone else was saying. Counsel requested that the government, because of its wrongdoing, 

not be permitted to cross-examine Mr. Montgomery. The Court denied that request. Ms. Pasha 

was denied the right to present witnesses on her behalf because the government silenced her 

defense.  

7. Meaning no disrespect to the Court, normally in situations like this the Court 

simply chastises and reprimands the government. This explains the rampant, continuous and 

troublesome Brady violations by this office over the past decade. Only in rare instances have 

judges in this Court and in Superior Court taken affirmative and aggressive actions to punish the 

government for Brady violations. Inaction or minor action by the Court in response to these 

violations serves to reward the government for its disregard of Brady v. Maryland. The only 

message that the government understands is a Court-imposed sanction. Without this, the 

government’s behavior will continue.
1
  

                                                 
1
 Indeed, this was not the government’s only Brady violation in this case. The government failed to disclose in a 

timely manner the Grand Jury testimony of Rolanda Washington, the girlfriend of one of the co-conspirators, that 

suggested that the co-conspirators planned to get Evelyn Clowney out of town. Additionally, the government failed 

to preserve all of the jail calls of the co-conspirators. Calls of Christopher White and Jerome White during their 

incarceration at  Central Virginia Regional Jail from July 2009 to September 2009 were not preserved. See 

California v. Trombetta, 467 U.S. 479, 488 (1984), (the Supreme Court held that the government has a limited duty 

to preserve evidence “that might be expected to play a significant role in the suspect’s defense.”) Nothing could be 
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8. Ms. Daaiyah Pasha was entitled to Mr. Montgomery’s identity and address the 

moment he exculpated her, not nine months afterwards. At that time, counsel would have had 

Mr. Montgomery with a more recent memory and fortified it in a statement or a deposition. As 

the Court noted, counsel was truly prejudiced by the late disclosure of Mr. Montgomery. The 

Court stated on April 19, 2012: 

Let me move onto another point, the issue of prejudice. Number one, the 

issue of prejudice is irrelevant to whether there was a Brady obligation and 

whether it was violated. If the information was exculpatory and was not turned 

over, the violation had been committed.  

What the sanction might be would be very different most probably, but in 

and of itself the issue of prejudice is not relevant as I have just said. However, in 

this case just to make it clear, there was very real prejudice. This witness was 

spoken to approximately eight months ago. That’s when the information should 

have been turned over. Memories do fade in eight months. There is no question 

about that. Not only do memories fade about whether it was a man or a woman, 

but memories certainly fade as to minor details such as what was the person 

wearing, what was the exact time of day, what was the lighting like, all the 

detailed questions that good counsel know how to ask of a witness to establish or 

not establish that what he had to say in terms of an identification was credible or 

not.  

So that the prejudice here was very substantial. If defense counsel had 

been able to get to Mr. Montgomery, and I have a feeling with that kind of an 

exculpatory statement they would have done their best to get to him as fast as 

possible, then at that point, they could have followed up with Mr. Montgomery. 

They could certainly have gotten a written statement from him, and they certainly 

if they wanted to could have gotten a statement under oath from him and if that 

statement was not favorable, too bad for the defense.  

We will never know whether that statement would have been favorable or 

unfavorable. So again, the eight-month delay was indeed prejudicial and I would 

emphasize the requirement in assessing a Brady violation that the information 

must be turned over – I think this is an exact quote – in sufficient time to make 

effective use of it when credibility and memory are significant, not to say 

essential as they are in this trial, the eight-month passage of time can indeed 

detract from the ability to make sufficient use of the testimony.  

That’s my opinion in this case. (Exhibit A, 38:25-40:11) 

 

                                                                                                                                                             
more significant in this case than the tapes, which the Court relied on principally to convict Ms. Daaiyah Pasha. In 

this instance, the government was aware that the calls were important and potentially Brady and failed to have them 

preserved. The calls applied to two critical government witnesses, Christopher White and Jerome White. 
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The Court’s position was unequivocal on two points: one, that a violation occurred and two, that 

the prejudice was “very substantial.” Mr. Montgomery also could have led to additional 

witnesses in this case, specifically the man and the woman entering the apartment the day that 

the photographs were taken. The government engaged in an egregious Brady violation, and the 

Court ruled that this was a Brady violation. The result is hollow unless this Court grants Ms. 

Daaiyah Pasha a new trial.  

 At the time her original motion was filed, Ms. Daaiyah Pasha was asking that the Court 

dismiss the indictment or impose significant sanctions against the government in advance of trial. 

Given that trial has concluded, Ms. Pasha’s request must change. Ms. Pasha is asking for a new 

trial for failure to disclose Mr. Montgomery’s identity as a Brady witness and for failure to 

preserve phone calls from Central Virginia Regional Jail from July 2009 through September 

2009. See United States v. Bagley, 473 U.S. 667 (1985); see also Cone v. Bell, 129 S. Ct. 1769, 

1782 (When the government withholds from a criminal defendant evidence that is material to his 

guilt or punishment it violates his right to due process of law in violation of the 14
th

 

Amendment).  Mr. Montgomery is grounds enough for a new trial. Additionally, since the 

Court’s verdict relied so heavily on the phone recordings, Ms. Pasha collectively and 

independently is asking for a new trial based on the lost calls. 

Wherefore, for these reasons and any other reasons considered meritorious by the Court, 

counsel would respectfully request that this Motion be granted and Ms. Pasha be given a new 

trial.  
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Dated: July 16, 2012     Respectfully submitted, 

/s/ Bernard S. Grimm           . 

Bernard S. Grimm 

Cozen O’Connor 

The Army and Navy Club Building 

1627 I Street N.W. 

Suite 1100 

Washington, DC 20006 

Telephone: (202) 912-4800 

Facsimile: (877) 260-9435 

E-mail: bgrimm@cozen.com 

 

Counsel for Daaiyah Pasha.
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