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INTRODUCTION AND SUMMARY

Although this case holds exceptional personal and professional significance

for Plaintiff Wilfred S. Rattigan (“Appellee”), and although Appellee believes that

the Panel incorrectly remanded the case for further proceedings rather than

affirming the judgment, the Court should deny the Petition for a Rehearing and

Rehearing En Banc.  Neither the Petition by the Appellant Attorney General’s

Petition on behalf of the Federal Bureau of Investigation (FBI) (“Appellant”) nor

this case presents a question of exceptional importance and prospective

significance concerning justiciability such that this Court should grant a rehearing

or rehearing en banc on the question presented in Appellant’s in its July 2011

Petition (“Petition”).  See FRAP 35(a)(2).  

Under Appellant’s extreme schema, Executive branch employees at any

level without any security-clearance-granting or -denying authority would be free

to discriminate and retaliate against their colleagues as long as they characterize

their discrimination or retaliation as related to a security clearance.  Vast

categories of people would lose their right to be free from discrimination and

retaliation in the workplace.  Neither Title VII nor precedent supports such a rule

or result.  
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Rather, the appropriate approach under the relevant precedent and Title VII

language is for courts to determine a claim’s justiciability touching on a national

security clearance by (1) considering the Executive’s delegation of authority for

making clearance decisions, (2) determining if the claim undermines the merits of

the decision to deny or revoke a security clearance, (3) ascertaining Congressional

intent, and (4) applying traditional judicial authority.  

This Court should reject Appellant’s position because it (1) runs contrary to

these principles and Dep’t of the Navy v. Egan, 484 U.S. 518 (1988); (2)

disregards the appropriate application of Egan to Title VII in this case; and (3)

ignores the Department of Justice’s application of Executive Order 12968 to the

FBI. 

1.  Procedural Background

Appellee, a Jamaican-born Muslim and FBI employee, worked in the

relevant period for the FBI’s Office of International Operations (“OIO”) in Saudi

Arabia.  The OIO supervised him from its Washington, D.C., office.  

In 2001, Appellee raised complaints against his supervisors for unlawful

discrimination.  These supervisors retaliated against him by creating a report with

false and misleading information about Appellee, forwarding it to the FBI’s

Security Division to investigate Appellee’s security clearance.  
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The investigation and the prospect of losing his security clearance (and thus

his job) caused Appellee significant emotional and reputational harm.  Appellee

commenced an action under Title VII for discrimination and retaliation.  On the

eve of the July 2009 trial, Appellant moved to dismiss for lack of subject matter

jurisdiction, which the district court denied.  

After trial, a jury returned a plaintiff’s verdict.  After denial of Appellant’s

post-trial motions, Appellant appealed.  The Appellate Panel, in a 2-1 decision

(Rogers, Tatel; Kavanaugh, dissenting), rejected Appellant’s subject matter

jurisdiction / justiciability argument.  The Panel vacated the judgment and

remanded the case for further proceedings because the majority found the jury

instructions flawed because they permitted the jury to consider the Security

Division’s decisions.

As a preliminary matter, we note our strong disagreement with the

majority’s determination that the jury instructions, which the Government offered,

were flawed because a review of the instructions shows that they properly focused

the jury solely on the OIO’s retaliatory and discriminatory referral to the Security

Division, not the FBI’s Security Division’s decision.  We believe the majority

misanalyzed the trial evidence and instructions when finding that jury was

“invited” to consider the merits of the Security Division’s investigation and
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decision.  In any event, Appellant’s proposed jury instructions introduced the

alleged error.  Appellee strenuously opposed the instructions.  The Panel majority

should not have reversed and remanded, which was adverse to Appellee.  

As Appellant does not challenge the remand, but only the failure to dismiss,

we respond only to this argument below. 

2.  The Panel’s Decision

In its Petition, Appellant asks the Panel to reconsider, or the entire Court to

hear en banc, the justiciability arguments which the majority rejected.  To obtain

review of the Panel’s decision, Appellant overstates the Panel’s holding and its

application of Dep’t of the Navy v. Egan, 484 U.S. 518 (1988), to this case. 

Accordingly, we briefly review the seminal portions of the majority’s decision as

concerning the justiciability determination and show its consistency with the

Supreme Court’s decisions and Title VII. 

In reviewing Egan, the majority noted that “[g]iven the Executive’s primacy

in national security and the discretionary nature of security clearance decisions,

courts have, absent congressional instruction to the contrary, carefully avoided

intruding into Executive judgments concerning who should receive clearance.” 

Op. at 7.1  
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The majority quoted Egan to say that the “predictive judgment” as to who

should receive classified information “must be made by those with the necessary

expertise in protecting classified information.”  Op. at 8 (quoting Egan, 484 U.S.

at 527).  

As the majority noted, this Circuit had never considered a factually similar

case.  The Circuit’s previous decisions concerning Title VII and security

clearances pertained to whether the fact that “the plaintiff’s clearance was denied

or revoked on national security grounds” was pretext for discrimination.  Id. at 9

(commenting on Ryan v. Reno, 168 F.3d 520 (D.C. Cir. 1999)); id. at 10

(discussing Bennett v. Chertoff, 425 F.3d 999 (D.C. Cir. 2005)).  The majority then

wrote: “In contrast to the claims in Ryan, Bennett and Egan itself, Appellee’s

claim implicates neither the denial nor revocation of his security clearance nor the

loss of employment resulting from such decision.”  Id. at 10.  

The majority considered the justiciability of Appellee’s claim by

breaking it down into two components.  First, we ask
exactly which security-clearance-related decisions Egan
insulates from judicial review.

****

Second, after identifying the decision makers whose
judgments the fact finder may not question, we assess
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whether the adjudication of Appellee’s claims subjected
those judgments to jury scrutiny. 

 Id. at 12.  

As to the first question, the majority stated that “[w]e agree with the district

court that Egan shields from review only those security decisions made by the

FBI’s Security Division, not the actions of thousands of other FBI employees who,

like Appellee’s OIO supervisors, may from time to time refer matters to the

Division.”  Id. at 13.  This is because Egan focused on protecting “[p]redictive

judgment . . . by those with the necessary expertise in protecting classified

information.”  Id. (alterations in original; citing Egan & Exec. Order No. 12,968

Sec. 3.1(b)).  The majority noted that Egan, Ryan and Bennett, on which the

dissent relied, did not address a final agency decision to maintain the employee’s

security clearance.  It commented that the referral by a non-expert employee of

another employee to the Security Division is “categorically unlike the predictive

judgment protected in Egan.”  Id. at 15.  The majority explained that its refusal to

extend the scope of individuals who make predictive judgments protected by Egan

was:

preserving to the maximum extent possible Title VII’s
important protections against workplace discrimination
and retaliation.  Moreover, although the government
believes that without Egan’s protection, employees
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outside the Security Division will be reluctant to make
referrals, we think that concern too speculative to extend
Egan’s justiciability doctrine beyond its core concern.

Id. at 15.

The majority then addressed whether the jury in this case was “put in the

position of reviewing the substance of discretionary Security Division decisions,”

Op. at 13, and identified “an Egan problem,” id. at 16.  It determined that because

the district court incorrectly believed that the referral of Appellee by his

colleagues to the Security Division alone was not actionable under Title VII, this

“allowed the jury to review the decisions of the Security Division itself.”  Id. at 17. 

The majority reasoned that a consequence of this error was that the jury

instructions erroneously instructed that Appellee had to prove that the Appellant

had initiated the Security Division’s investigation, id. at 17, such that the jury was

“invited” to scrutinize the Security Division’s decision making, id. at 18.  As to

whether the referral was an adverse action sufficient in and of itself to support a

Title VII claim, the majority held that it had “no doubt that a reasonable jury could

find that the OIO’s security referral itself” was actionable under Title VII.  Id. at

20-21.  The majority remanded the case to the district court to permit Appellee to

prove his Title VII case without permitting the jury to question the Security
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Division’s actions by, for example, showing the falsity or misleading nature of the

“facts” included in the OIO referral to the Security Division.  Id. at 24-25.  

3.  The Dissent

In contrast to the trial court’s and the majority’s rulings on justiciability,

Appellee notes, with respect, that the dissent committed the same analytical errors

that Appellant offered in its Petition. 

(1) Both misread Egan as preventing review in any “personnel suit” based

on the chain of events that lead to a security clearance review of a federal

employee.  They maintained this position even when the agency continued

Appellee’s security clearance and found the allegations against him to be

“unfounded,” such that the jury never “second guess[ed]” the Security Division’s

security decisions (see Op., Kavanaugh, C.J., dissenting, at 1).

(2) Both failed to apply the same kind of close statutory analysis that the

Supreme Court used in Egan concerning Title VII, under which Appellee brought

his claims and under which Congress specifically excluded from review only an

employee’s employment discrimination claims when the employee “has not

fulfilled or has ceased to fulfill that [national security] requirement.”  The dissent

and Appellant, in the Petition, came to their erroneous conclusion because they did

not acknowledge that Title VII is precisely the kind of “congressional direction
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otherwise” that does not invoke Egan’s allegedly “simple default rule” to not

consider certain personnel decisions that touch on national security issues (see

Op., Kavanaugh, C.J., dissenting, at 5).

(3) Lastly, both incorrectly presumed that the majority’s analysis called for

“slicing and dicing of the security clearance process” based on the legally and

factually unsupported assumption that security decisions the President delegated

to federal agency heads were, under the Executive Order, implicitly delegated to

any federal agency member with equal effect, when neither the specific language

of Executive Order Sec. 12968 included such delegation, and the trial evidence did

not prove that the Attorney General had made any such delegation (see Op.,

Kavanaugh, C.J., dissenting, at 1-2).  

ARGUMENT

Appellee’s claim is justiciable for the reasons explained in the majority

opinion and for the three reasons we discuss below.  First, Egan requires that the

statute under which a plaintiff brings a claim be closely examined, and that if it

permits review of a claim touching on national security, the claim is justiciable. 

Here, Title VII provides for review of Appellee’s claim.  Second, as the majority

concluded, the FBI has determined that only the Security Division, and not all

sections of the FBI, has authority to make decisions concerning security
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clearances, so Egan does not preclude review of the OIO employees’

discriminatory and retaliatory actions.  Third, the justiciability of Appellee’s claim

is consistent with the language and purpose of Executive Order 12968 and

national security.

1. Egan permits Congressionally authorized review of discriminatory
and retaliatory security-clearance-related actions.

Appellant’s sweeping argument runs contrary to Supreme Court and Courts

of Appeals precedent requiring consideration of and respect for Executive

authority, Congressional intent, and the judiciary’s traditional province.

Appellant’s proposed standard that all claims touching remotely on national

security clearance decisions are not justiciable is inconsistent with Dep’t of the

Navy v. Egan, 484 U.S. 518 (1988), and with Title VII’s explicit language, under

which Appellee brought his claim.  Instead, precedent requires that courts

carefully examine, on a case-by-case basis, (1) the Executive’s delegation of

authority over security clearance decisions, (2) the nature of the claims presented,

and (3) the text and structure of statutes under which claims are brought.  The

holding that Appellee’s Title VII claim is justiciable complies with these

principles.
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The Supreme Court in Egan, and subsequent, cautiously weigh the

Executive’s delegation of authority, Congressional intent, and the importance and

scope of judicial review.  In Egan, the Supreme Court analyzed the Civil Service

Reform Act of 1978 to answer the “narrow questions” of “whether the Merit

Systems Protection Board (‘MSPB’) has authority by statute to review the

substance of an underlying decision to deny or revoke a security clearance in the

course of reviewing an adverse action.”  484 U.S. at 520 (emphasis supplied).  The

Court discussed the history of the Executive’s authority to control the

dissemination of classified information and Executive Orders delegating that

authority to agency heads.  Id. at 526-28.  Because the agency head, and not the

MSPB, had authority from the President to make security clearance decisions, the

MSPB had to defer to the agency head’s decision to deny or revoke a security

clearance.  Id. at 530.  

Egan is thus primarily a case of statutory construction performed against a

backdrop of deference to Executive decisions, or those to whom the Executive has

delegated authority to grant or deny a security clearance.  See id., 484 U.S. at 529;

Brazil v. U.S. Dep’t of the Navy, 66 F.3d 193, 196 (9th Cir. 1995); Dorfmont v.

Brown, 913 F.2d 1399, 1401 (9th Cir. 1990).  Because the Executive had
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delegated authority to the agency and Congress had not specifically provided

otherwise or for review, the claim was nonjusticiable.  Id. at 530.  

The Supreme Court’s conclusion was “fortified” by the statute’s express

language and structure.  The Act did not confer broad authority to the MSPB and

specifically limited MSPB authority to terminations not based on security

clearance decisions.  Id. at 530-31.  Under Egan, courts should therefore defer to

the security clearance decisions of Executive Branch employees when doing so is

consistent with Congressional intent and the traditional exercise of judicial

authority.  See Webster v. Doe, 486 U.S. 592, 595-603 (1988) (holding that the

National Security Agency’s statute committed to the Director discretion to

terminate employees deemed security risks such that a statutory claim was not

reviewable, but a constitutional claim relating to employee’s discharge was

reviewable); U.S. Information Agency v. Krc, 905 F.2d 389, 397-400 (D.C. Cir.

1990).

Notably, Egan was not a broad pronouncement that security clearance

decisions are political judgments altogether beyond the judiciary’s review.  See El-

Shifa Pharmaceutical Inds. Co. v. U.S., 607 F.3d 836, 858 (D.C. Cir. 2010)

(Ginsburg, J., concurring); Nat’l Fed. of Fed. E’ees v. Greenberg, 983 F.2d 286,

289 (D.C. Cir. 1993) (“It is simply not the case that all security-clearance
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decisions are immune from judicial review. . . .  To stretch Egan to cover this case

would be to endorse untenable, and far-reaching, restrictions on judicial review of

governmental actions.”).  It is therefore “simply not the case” that all security-

related judgments are beyond judicial review.  Courts can and have considered

claims related to judgments about security clearance matters, and should where

Congress authorizes such review.  Id.; Harmon v. Thornburg, 878 F.2d 484 (D.C.

Cir. 1989); Stehney v. Perry, 101 F.3d 925 (4th Cir. 1996) (citing cases); Stillman

v. CIA, 319 F.3d 546 (D.C. Cir. 2003). 

Title VII, under which Appellee sued, permits review of his claim.  Title VII

defines actionable unlawful employment practices in 42 U.S.C. Sec. 2000e-2,

which provides in pertinent part: 

[I]t shall not be an unlawful employment practice . . . to fail or refuse
to hire and employ any individual for any position . . . if . . . (1) the
occupancy of such position . . . is subject to any requirement imposed
in the interest of national security of the United States under any
security program in effect pursuant to or administered under any
statute of the United States or any Executive order of the President;
and (2) such individual has not fulfilled or has ceased to fulfill that
requirement.

Id. (emphasis added).  The statute only excludes from review an employer’s

actions based on an employee’s failure to fulfill a Federal statute or Executive

Order requirement imposed in the interest of national security.
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The “line-drawing” that would permit a jury to consider the OIO referral,

but not the Security Division investigation that the dissent and Appellant so

oppose is entirely appropriate in this case, which is almost factually unique: the

agency approved Appellee’s security clearance.

All the cases on which the dissent and Appellant rely concerned instances in

which the security clearance was denied or revoked.  See, e.g., Bennett v. Chertoff,

425 F.3d 999 (D.C. Cir. 2005); Ryan v. Reno, 168 F.3d 520 (D.C. Cir. 1999).  The

cases cited by Appellant and the dissent simply did not consider such

circumstances.  

Thus, because Appellee always maintained his security clearance, this case

falls within the cases under Title VII for which Congress provided relief from

discrimination and retaliation.  Thus, Appellee’s claim is justiciable.

2. Under Egan, only claims involving decisions by personnel to whom
security-clearance-related authority is delegated may not be
justiciable.

If Congress intended to preclude all actions relating in any way to national

security concerns, it would have said so.  See Conn. Nat’l Bank v. Germain, 503

U.S. 249, 253-54 (1992).

The text of Title VII does not evince any Congressional intent to preclude

the claims of a federal employee who maintained and was confirmed for the
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security clearance required for his position.  Nowhere does Title VII suggest

Congressional intent to foreclose actions challenging the adverse employment

actions of those unauthorized to make security clearance decisions.  

Egan recognized that the Executive entrusts certain agency personnel with

responsibility for maintaining classified information.  The Courts must defer to the

decisions of those so authorized to determine if a particular person has such

access.  Egan, 484 U.S. at 527.  

Yet, Appellant fails to acknowledge that this “predictive judgment” under

Egan is a term of art referring to judgments by those with this expertise by virtue

of the Executive’s grant of authority.  As the district court held, Appellee’s “claim

is aimed only at conduct by OIO officials to whom there has been no delegation of

presidential authority to determine suitability for security clearances.”  Rattigan,

636 F. Supp. 2d at 93.  The Executive did not delegate any decision-making

authority relating to security clearances to the OIO officials who prepared and

made the referral.  Through Executive Order 12968, on which Appellant relies in

part, the President established a uniform program for maintaining confidential

information in the interest of national security and delegated to agency heads the

responsibility for ensuring the protection of classified information consistent with

national security interests.  (Exec. Order 12968, Preamble, Sec. 1.2(b)).  Pursuant
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to this order, only personnel authorized by an agency head decide whether to grant

or deny an agency employee access to confidential information.  Id.  

Appellant would have this Court ignore the line between those authorized

by the Executive to make security clearance decisions (here, the Security

Division), and those not so authorized (the OIO).  Yet, Egan holds that deference

is owed to those, and only those, with “the responsibility for the protection of

classified information committed to his custody.”  Egan, 484 U.S. at 529 (citation

omitted).  Egan does not require deference to all Executive branch employees but

only to those the Executive authorized to “reach[ ] a conclusion, committed to

their discretion by law, that the plaintiffs’ reported conduct or characteristics were

inconsistent with the interest of national security.”  Rattigan, 636 F. Supp. 2d at

93.  To hold otherwise in this context would eviscerate the Title VII protections

for federal employees.

As the evidence showed, and as the district court and majority recognized,

the OIO and the Security Division are two separate FBI divisions with different

and separate responsibilities.  Appellee challenged only the actions of OIO

employees, who have no responsibility for granting or denying security clearances. 

The Security Division is the FBI entity “charged with assur[ing] the loyalty . . .

and trustworthiness of those given access to sensitive or classified [FBI]
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information.”  Rattigan, 636 F. Supp. 2d at 93 (internal quotations marks omitted). 

The Security Division, not OIO, is the entity which makes the “predictive

judgments” which Egan protect from scrutiny.  

Accordingly, the OIO employees’ actions are not entitled to any deference. 

That Appellant simply does not like the reality that under the “broad discretion of

the agency responsible,” Pet. at 7, the agency head has determined that the

Security Division, and not the OIO, is responsible for security clearance decisions

is not a reason for a rehearing or rehearing en banc.

Appellant cites Becerra v. Dalton, 94 F.3d 145 (4th Cir. 1996); Hill v.

White, 321 F.3d 1334 (11th Cir. 2003); and Panoke v. U.S. Army Mil. Police

Brigade, 2007 WL 2790750 (D. Haw. Sept. 21, 2007), aff’d, 307 Fed. Appx. 54

(9  Cir. 2009) (unpublished).  As the district court held, Appellee’s case isth

distinguishable from these because, unlike those cases, here “the FBI decision-

making body responsible for making security determinations has already

determined that plaintiff’s activities were not inconsistent with the needs of

national security.”  Rattigan, 636 F. Supp. 2d at 93.  
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3. The justiciability of Appellee’s claim is consistent with the
Executive Order and national security interests.

Appellant argues that the district court’s and majority’s holdings would

contravene the President’s mandate that all doubts about access to classified

information be resolved in favor of national security.  Appellant is in error. 

Section 3.1 of Executive Order 12968 provides that authorized agency personnel

investigating whether to grant or deny a security clearance should resolve doubts

in favor of national security.  Section 6.2 of Executive Order 12968 encourages

employees to report any doubts they have about another employee=s security

clearance to authorized agency personnel.  The Executive Order is very clear that

the President directs that authorized investigative personnel — here, the Security

Division — resolve all doubts in favor of national security when granting or

denying a security clearance.  The OIO employees who discriminated against

Appellee were neither investigating personnel, nor personnel charged with

granting or denying security clearances.  

Appellant argues that any holding enabling the subjects of reports referred

to the Security Division to bring discrimination and retaliation claims would create

an incentive for employees to conceal information for fear of legal reprisal. 

Therefore, Appellant reasons, a finding that Appellee’s discrimination claim is
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actionable violates the policy to resolve all doubts in favor of national security. 

Finding Appellant’s claim to be justiciable in no way undermines the reporting of

any truthful information; it only permits the examination of and finding of liability

for untruthful or intentionally misleading reporting.  See Op. at 24.  

Employees not motivated by discriminatory or retaliatory animus have

nothing to fear in bringing reports forward to the authorized investigative agency. 

In this vein, Appellant’s Robert Hanssen example, at page 14, bears no relevance

to the present case in which four employees conspired to create a false and

misleading report about Appellee Rattigan.  

This kind of knowingly erroneous information is not similar to the “difficult

to verify,” but possibly true information about Agent Hanssen that Appellant

suggests might not be reported in light of the majority’s opinion.  Pet. at 14. 

Discouraging deceitful reporting enhances national security rather than harming it.

Two other statements in the Petition suggest that Appellant’s position is not

actually a concern with justiciability, but rather a desire for unwarranted and

unsanctioned-by-Congress immunity from as many Title VII claims as possible. 

The unsupported suggestion that the majority’s decision creates some new kind of

negligence standard, Pet. at 12, highlights the “parade of horribles” and

overreaching interpretation of the majority’s decision which Appellant offers, but
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which is unrelated to any issue meriting a rehearing or rehearing en banc. 

Appellant’s bias against Appellee’s claim is clear when it posits, without evidence,

that Appellee was the type of employee least harmed by a security-clearance-

investigation referral, Pet. at 9, thus attempting to diminish Appellee’s claim as

unworthy of the jury’s verdict in his favor.

CONCLUSION

For all of the foregoing reasons, and for those stated in the majority’s and

district court’s opinions as to justiciability, the Court should deny the Petition.
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