
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CALVERT L. POTTER, et al.,

Plaintiffs,

v.

DISTRICT OF COLUMBIA,

Defendant.

:
:
:
:
:
:
:
:
:

  Civil Action No. 01-1189 (JR)

MEMORANDUM ORDER

A year and a half ago - after a preliminary injunction,

a dismissal for want of prosecution, a re-opening of the case

because of a policy change, and a clarification of the initial

preliminary injunction order - I concluded that the District of

Columbia violated the Religious Freedom Restoration Act of 1993

(RFRA) by imposing a shaving requirement on firefighters and

paramedics who wear beards for religious reasons.  [#152].  Now

that the Court of Appeals has affirmed my decision, plaintiffs

have moved for partial summary judgment on the issue of whether

the District is liable for compensatory damages. [#175].

The District argues that it is not, hanging its entire

argument on a single Circuit case, Webman v. Federal Bureau of

Prisons, 441 F.3d 1022 (D.C. Cir. 2006), which held that RFRA did

not expressly waive the federal government’s sovereign immunity

as to monetary damages.  The District argues that Webman extends

to municipalities as well, because Congress certainly did not

intend the statute to apply differently to different government
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entities.  The District also relies on Judge Tatel’s concurring

opinion in Webman to argue that, as a general matter, RFRA

violations will not “ordinarily lend themselves to monetary

relief,” and that the statutory language authorizing aggrieved

parties to “obtain appropriate relief against a government”

actually allows only for injunctive relief.  Finally, the

District argues that the statute precludes monetary relief

because, if it did not, courts would be required to engage in the

“prohibited inquiry” of evaluating the credibility of claims of

emotional distress caused by limitation on the exercise of

religion.  [#178].

Plaintiffs question the application of Webman to this

case.  They argue that municipal corporations are not protected

by constitutional immunity, see, e.g., Jinks v. Richland County,

538 U.S. 456, 466 (2003), and that Webman does not extend the

federal government’s sovereign immunity to the District of

Columbia.  Plaintiffs also challenge the District’s conclusion

that monetary damages are not appropriate under RFRA, arguing

that this case is different from the one Judge Tatel had in mind

and citing as a sort of admission the District’s position, taken

during preliminary injunction proceedings, that plaintiffs might

be entitled to damages at a later stage.  [#179].

Plaintiffs correctly observe that nothing in Webman or

the plain language of the statute precludes the entry of money
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judgments against municipalities, and that federal courts are

authorized to award monetary relief unless Congress has expressly

prohibited it.  See, e.g., Franklin v. Gwinnett County Public

Schools, 503 U.S. 60 (1992) (Title IX allows for monetary

relief).

Plaintiffs are on shakier ground, however, when they

argue that compensatory damages for non-economic loss are

available under RFRA.  Establishing claims for emotional distress

(the most common form of compensatory damages in discrimination

cases) would inevitably lead to discovery of and disputes about

the sincerity and importance of religious beliefs – something I

would expect plaintiffs’ counsel vigilantly to guard against. 

See Cutter, et al. v. Wilkerson, 544 U.S. 709, 725 n. 13 (2004).

Judge Tatel’s concurrence in Webman points the way to a

resolution of this problem by suggesting that equitable relief is

available under RFRA.  Here, as in a Title VII case, plaintiffs

may have experienced economic losses – promotions missed,

perhaps, or overtime pay not earned – while they were assigned to

desk jobs during the pendency of the case.  Back pay – or, if

applicable, reinstatement or front pay – are recognized as

equitable remedies in discrimination cases, and they should be

available under RFRA as well.
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Plaintiffs’ motion for partial summary judgment as to

liability for compensatory damages [#175] is granted in part and

denied in part.

Because of the retirement of the undersigned judge,

this case will now be reassigned.  The parties are directed to

meet and confer, and to attempt to resolve the remaining issues

(equitable relief, if any, and attorney’s fees) without further

judicial intervention.  If they are unable to do so, they should

present a proposed schedule for further proceedings to the

transferee judge.

It is SO ORDERED.

      JAMES ROBERTSON
United States District Judge
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