
 

 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

_____________________________________  

                                                                         

SEAN M. GERLICH, et al., 

                                                                        

  Plaintiffs,     

                                                                              

        v.                                                              Civil Action No. 08-1134 (JDB)    

          

UNITED STATES DEPARTMENT                     

    OF JUSTICE, et al.,  

                                                                          

 Defendants.                           

_____________________________________ 

 

PLAINTIFFS’ MEMORANDUM OF POINTS AND AUTHORITIES 

IN SUPPORT OF THEIR MOTION FOR SUMMARY JUDGMENT 

 

 Preliminary Statement 

 

 This is a civil action that seeks accountability for what was the most blatant 

misconduct by high-level Department of Justice officials in recent memory.  The basic 

facts of the corruption of the Attorney General‟s Honors Program (and Summer Law 

Intern Program) have been known since the week before this lawsuit was filed, when 

the Justice Department‟s own Inspector General and Office of Professional 

Responsibility disclosed them in a comprehensive yet constrained report -- but 

subsequent discovery has revealed even more damning facts about the gross 

misconduct that took place.  Indeed, what the Court referred to as “deplorable”       
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prior to discovery is now stunningly more so as described first-hand in deposition 

testimony.
1
  

 Apart from anything else,
2
 the Privacy Act of 1974 prohibits the agency actions 

that took place in this case, and it provides an explicit statutory remedy for them.  At 

least two separate provisions of subsection (e) of that statute
3
 speak to federal agencies‟ 

                                                           
1
 Transcript of Oral Argument of Aug. 18, 2009, at 70; see also Memorandum Opinion 

of Sept. 16, 2009, at 2 (“To be certain, the Court agrees that misconduct by senior 

government officials -- especially when it implicates the First Amendment -- is gravely 

serious and must not be condoned.”).  Most damning among these many deposition 

admissions, perhaps, was the vividly described utterance of then-Chief of Staff to the 

Deputy Attorney General Michael J. Elston at the moment at which he advised his 

colleagues to retain private counsel in the face of congressional inquiry on the 

Department‟s career hiring practices and noted with evident self-satisfaction that he 

had destroyed the agency records involved:  “Well, at least I did one thing right”!  

Deposition of Esther S. McDonald, July 27, 2010 (“McDonald Dep. Tr.”), at 261-62.  

This of course speaks volumes about the callousness of both the underlying misconduct 

and the act of record destruction involved in this case.  
 
2
 Plaintiffs have sought an alternate potential remedy in this case in the form of Bivens 

claims, which were dismissed by the Court at the same time at which it ruled favorably 

on the instant Privacy Act claims.  See Memorandum Opinion of Sept. 16, 2009, at 9-

23.  Plaintiffs sought the entry of final judgment on the Bivens claims under Federal 

Rule of Civil Procedure 54(b) but were unsuccessful, and they noticed an appeal of that 

Bivens decision, inter alia, which currently is being held in abeyance in the court of 

appeals pending the outcome of the instant motion.  See, e.g., Plaintiffs‟ Notice of 

Filing, filed Apr. 8, 2011 (attaching Status Report of Plaintiffs-Appellants of same date 

filed in Gerlich v. United States Department of Justice, No. 09-5354 (D.C. Cir.); see 

also note 16 infra and accompanying text. 
 
3
 See 5 U.S.C. § 552a(e)(5), (e)(7).  The Court previously concluded that in effect it 

was obliged to consider only the objective fact of whether the “deselection” records 

“were actually incorporated into a „system of records‟” by defendant, thus removing  
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maintenance and use of the records involved in their personnel processes, and each 

unquestionably has been violated in this case.  A total group of 170 Honors Program 

applicants in 2006, of which the plaintiffs now before the Court are a part,
4
 were 

                                                                                                                                                                                                      

the other violated Privacy Act subsections from this case, at least until any necessary 

appeal.  Memorandum Opinion of Sept. 16, 2009, at 23 (quoting Maydak v. United 

States, 363 F.3d 512, 518 (D.C. Cir. 2004)); see also Memorandum and Order of Nov. 

13, 2009, at 4 (reasoning upon denial of reconsideration that “Maydak declined to 

embrace such potential limitless liability”); cf. Pilon v. U.S. Dep‟t of Justice, 73 F.3d 

1111, 1118 (D.C. Cir. 1996) (“Recognizing the Act‟s varied ambiguities, we have 

consistently turned back „neat legal maneuver[s]‟ . . . attempted by the government that, 

while literally consistent with the Act‟s terms, were not in keeping with the privacy-

protection responsibilities that Congress intended to assign to agencies under the Act.”) 

(emphasis added) (quoting Benavides v. U.S. Bureau of Prisons, 995 F.2d 269, 272 

(D.C. Cir. 1993)); Bartel v. FAA, 725 F.2d 1403, 1409 (D.C. Cir. 1984) (rejecting 

“hypertechnical interpretation” of Privacy Act as “mak[ing] little sense in terms of its 

underlying purpose”). 
 

For the record, the government has not defended such a position even in 

subsequent appellate proceedings in Maydak itself.  See Maydak v. United States, 630 

F.3d 166, 178 (D.C. Cir. 2010) (“. . . in this appeal, the Government does not attempt to 

defend . . .”).  Nor has it embraced it in the subsequent edition of its governmentwide 

Privacy Act guidance.  See United States Department of Justice Overview of the 

Privacy Act of 1974 (“Department of Justice Privacy Act Overview”), at 41 (2010 ed.) 

(citing decision only as to stated issue of “extend[ing] the holding in Albright” to other 

Privacy Act subsections); see also id. at 23 (“cf. Gerlich v. DOJ, No. 08-1134, 2009 

WL 2959884, at *9-12 (D.D.C. Sept. 16, 2009) (“concluding without discussing that 

„printouts‟ of „Internet searches regarding [job] candidates‟ political and ideological 

affiliations‟ constituted „records‟”)).  This is not without significance.  Cf. United 

States v. Project on Gov‟t Oversight, 616 F.3d 644 (D.C. Cir. 2010) (reasoning that 

“[n]othing bars us from regarding [the Justice Department‟s legal policy] views as more 

persuasive than those expressed in the Department‟s appellate brief”). 
 

4
 As the case stands, plaintiffs recognize that their pursuit of claims on behalf of this 

broader class must await the Court‟s adjudication of the instant motion, whereupon 
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adversely affected by a personnel “deselection” process that included these Privacy 

Act-violative actions.  And there can be no serious doubt that defendant‟s actions, 

flagrant and continuous as they were, constituted intentional and willful violations of 

2006 Honors Program applicants‟ Privacy Act rights.  Lastly, these plaintiffs have now 

painstakingly demonstrated, through written discovery responses and in response to 

extensive deposition questioning, both the requisite “out-of-pocket” expenses and, 

where applicable, more extensive actual damages for which remedial compensation is 

sought.
5
 

 Accordingly, with a record that has been fortified by virtue of significant 

discovery taken on both sides, plaintiffs have now moved for summary judgment.
6
    

For the reasons set forth below, and based upon the entire record of the case, plaintiffs 

respectfully suggest that their summary judgment motion should be granted.  See also 

                                                                                                                                                                                                      

they will be positioned to raise the matter on a noninterlocutory basis.  See In re James 

Saul, No. 10-8003, docket order (D.C. Cir. Oct. 5, 2010) (per curiam) (denying petition 

for leave to appeal on interlocutory basis). 
 
5
 Atop this, there is the further matter of the Justice Department‟s continued violation  

of the Privacy Act to date in what appears to be an unabated practice of creating 

Internet-based records that, while perhaps well-compliant with the accuracy 

requirement of subsection (e)(5), nonetheless violate the First Amendment-based 

proscription of subsection (e)(7).  See notes 13 and 46 infra and accompanying text. 
 
6
 As noted in Plaintiffs‟ Motion for Summary Judgment, plaintiffs reserve the 

preliminary position taken in their filing of October 14, 2010. 
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Order of Apr. 6, 2011 (setting oral argument date of Oct. 14, 2011). 

Factual Background 

The facts of this case are largely set out in the report issued jointly by 

defendant‟s Office of the Inspector General and Office of Professional Responsibility 

in mid-2008 entitled, “An Investigation of Allegations of Politicized Hiring in the 

Department of Justice Honors Program and Summer Law Intern Program” (June 24, 

2008) (“IG Report”) -- in other words, by virtue of the defendant agency‟s own self-

investigation.
7
  That report recounts in comprehensive but necessarily limited detail the 

facts that are at the heart of this case, with its primary limitation being defendant‟s 

shocking record destruction.  See IG Report at 68-69.  It is supplemented by the 

extensive deposition discovery that the Court found to be appropriate under all of the 

circumstances involved in this case.  See Order of Dec. 4, 2009, at 4-5.
8
 

                                                           
7
 For the record, this report is Exhibit 4 to the Deposition of Esther S. McDonald taken  

on July 27, 2010 in this case, it is available through the Department of Justice‟s Web 

site at http://www.justice.gov/oig/special/s0806/index.htm, and it is incorporated by 

reference herein.  It is the primary one of two such reports referred to by the parties in 

this litigation and is identified below either as “Report” or “IG Report” for ease of 

reference.  The second such report, which also pertains to related wrongful career 

hiring at the Department of Justice, was issued the following month and is entitled,  

“An Investigation of Allegations of Politicized Hiring by Monica Goodling and Other 

Staff in the Office of the Attorney General” (July 28, 2008) (“Second IG Report”); 

likewise, it is available at http://www.justice.gov/oig/special/s0807/index.htm. 
 
8
 Plaintiffs also took discovery in the form of document production requests, to which 
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When it was issued in June 2008,
9
 the Department of Justice‟s IG Report 

 revealed that the Department had established a high-level “screening committee” to, 

inter alia, screen and “deselect” applicants to the Attorney General‟s Honors Program 

on the basis of political/ideological considerations in 2006.
10

  This committee was 

initiated by Attorney General aide Monica M. Goodling, under Attorney General 

Alberto R. Gonzales‟s authority, and it consisted of Counselor to the Associate 

Attorney General Esther S. McDonald; Office of the Deputy Attorney General aide 

(and veteran Assistant United States Attorney) Daniel Fridman;
11

 and Chief of Staff to 

                                                                                                                                                                                                      

defendant evidently responded to the best of its ability given that the “best evidence” of 

its wrongdoing was almost immediately (and itself wrongfully) destroyed. 
 
9
 This was the first time at which plaintiffs learned the details of their mistreatment by 

defendant in connection with their Honors Program applications.  Otherwise, defendant 

might have sought dismissal of two of the three current plaintiffs (who were added to 

this case in the fall of 2008), inter alia, on statute of limitations grounds.  See 5 U.S.C. 

§ 552a(g)(5); see also, e.g., Chung v. Dep‟t of Justice, 333 F.3d 273, 277 (D.C. Cir. 

2003) (citing Irwin v. VA, 498 U.S. 89, 95 (1990)). 
 
10

 In conformance to the contours of the parties and claims that are present in this case 

as it currently stands, this factual statement covers neither the Department‟s related 

Summer Law Intern Program nor the years prior to 2006.  Further, in light of the 

extensive briefing that has taken place in earlier proceedings, as well as the issuance of 

the Court‟s major decision of September 16, 2009, a certain degree of familiarity with 

the case‟s basic initial fact pattern is assumed.    
  
11

 Nothing herein is intended to criticize the involvement of Mr. Fridman in the matters 

underlying this case; quite the contrary.  In fact, he has graciously cooperated with 

plaintiffs, with the full participation of defendant‟s counsel, and stands prepared to 

provide testimony for plaintiffs if need be.  Plaintiffs do not view that as necessary at 
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the Deputy Attorney General Michael J. Elston, the latter of whom had worked in the 

Justice Department as an attorney for many years.  See IG Report at 37-38, 79.  Mr. 

Elston served as chairman of the committee and was the final arbiter of all decisions to 

“deselect” applicants who had been selected for interviewing by career officials in the 

Department‟s litigating divisions.  See id. 

The Department‟s investigation found that 170 Honors Program applicants were 

deselected by this screening committee, including the three plaintiffs.  See IG Report at 

38, 40, 50, 53.  It concluded, inter alia, that both Ms. McDonald and Mr. Elston “took 

political or ideological affiliations into account in deselecting candidates in violation of 

Department policy and federal law.”  Id. at 99.  And for present purposes, briefly stated, 

it found that this screening committee worked with “hard copies” of the applications 

involved (which had been submitted to the Department in electronic form); that in her 

part of the screening process Ms. McDonald used the Internet both to “print out” 

Internet-located information about applicants and to make written annotations on the 

paper applications with Internet-gleaned information taken directly from her computer 

screen; and that all of these records memorializing what she (and Mr. Elston) did were 

then burned in the Deputy Attorney General‟s Office.  See id. at 68-79, 80-83, 92-96; 

see also id. at 41 n.29 (“we were unable to reconstruct what information McDonald 

                                                                                                                                                                                                      

this time.    
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obtained from the internet”); Memorandum of Points and Authorities in Support of 

Plaintiffs‟ Motion for Partial Summary Judgment, filed Sept. 9, 2009 (“Plaintiffs‟ 

Partial Summary Judgment Memorandum”), at 22 n.26 (pointing out that Court‟s 

Memorandum Opinion of Sept. 16, 2009 had phrased case‟s record-destruction element 

with language that could be taken to have inadvertently mischaracterized it) (citing 

Memorandum Opinion at 5, 17).          

The discovery undertaken in this case pursuant to the Court‟s December 4, 2009 

Order revealed even more damning facts, most of which are presented in detail below 

as part of plaintiffs‟ legal argument.  In short, this includes the fact that Mr. Elston 

seriously spoke of his record destruction in self-congratulatory fashion, the fact  

that Ms. McDonald‟s Internet-research activities were so successful for purposes of 

deselection that Mr. Elston actually envisioned formally institutionalizing them during 

the next Honors Program decisionmaking cycle,
12

 and numerous facts demonstrating 

                                                           
12

 In the cases of the three plaintiffs now before the Court, for instance, there was 

considerable information reflecting their “liberal political or ideological affiliations” 

(to use the terms of defendant‟s Report) that was readily available to Ms. McDonald on 

the Internet for this deselection purpose and transcended the existing content that was 

contained in their submitted applications.  (Hence, the “printout attachment” and 

“application annotation” practices.)  Current links to such information are contained in 

plaintiffs‟ accompanying statement of material facts as to which there is no genuine 

issue.  Cf. Memorandum of Points and Authorities in Support of Plaintiffs‟ Motion for 

Partial Entry of Final Judgment in Accordance with Notice of Appeal, filed Nov. 2, 

2009, at 1-2 n.1 (quoting timely statement of President Obama:  “I‟ve been hearing a 
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defendant‟s total disregard for the Privacy Act rights of plaintiffs and others.  See, e.g.,  

Deposition of Esther S. McDonald, July 27, 2010 (“McDonald Dep. Tr.”), at 24-25, 

261-62; Deposition of Michael J. Elston, Aug. 10, 2010 (“Elston Dep. Tr.”), at 104, 

107, 113-14, 295-300.   

 To this should be added the fact that with Mr. Elston‟s involvement, defendant 

took what it deemed to be a “remedial” step in April 2007 for the following Honors 

Program year, one in which it did indeed perpetuate (and even implicitly endorse) the 

2006 screening committee‟s Privacy Act-violative conduct.  In fact, it issued a formal 

memorandum over the signature of Office of Attorney Recruitment and Management  

(“OARM”) Director (and former individual defendant) Louis G. DeFalaise that reads in 

pertinent part as follows: 

         Components should, as a matter of practice, check a candidate‟s  

 references and review any information about the candidate that is  

 easily accessible to the general public.  When considering web-posted 

 information, Components should exercise due caution to ensure correct 

 identification and attribution. 
 

OARM Memorandum of Apr. 26, 2007, at 2 (emphasis added), “Attachment A” to 

Plaintiffs‟ Partial Summary Judgment Memorandum.  To the best of plaintiffs‟ present 

knowledge, this policy (or an indistinguishable current counterpart) inexplicably 

                                                                                                                                                                                                      

lot about young people who -- you know, they‟re posting stuff on Facebook, and then 

suddenly they go apply for job and somebody has done a search . . .”) (emphasis 
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remains in effect.
13

   

             Argument 

 There should be no doubt that defendant Department of Justice violated both 

subsections (e)(5) and (e)(7) of the Privacy Act in this case.  The former provides as 

follows: 

 Each agency that maintains a system of records shall . . . maintain  

 all records which are used by the agency in making any determination 

 about any individual with such accuracy, relevance, timeliness, and 

                                                                                                                                                                                                      

added). 
  
13

 Plaintiffs obtained this document through a Freedom of Information Act (“FOIA”) 

request filed prior to the commencement of discovery in this case.  Issued by former 

individual defendant DeFalaise, this new policy memorandum by its terms set forth 

“significant changes . . . to improve the selection process,” OARM Memorandum of 

Apr. 26, 2007, at 1, yet it very badly missed the point.  So prior to the oral argument 

held in this case in August of 2009, plaintiffs pointedly brought this aspect of the case 

to defendant‟s attention in a further effort to verify the continuation of (and perhaps 

belatedly curtail) its hiring processes in this regard.  See Plaintiffs‟ Notice of Filing, 

filed Aug. 3, 2009, at 4 n.4.  They cited this Departmentwide policy and practice 

memorandum, stated that it presumably continued to reflect the conduct of the 

Department‟s hiring processes, and suggested that the Department should carefully 

address such a matter of ongoing significance.  See id.  Specifically, plaintiffs pressed 

this point as follows:  “Indeed, it appears that pursuant to this memorandum, Justice 

Department components have been encouraged to violate Privacy Act subsection (e)(7), 

to say the least, and presumably have continued to do so for the past two [now four] 

years.”  To date, this has not been addressed, much less explained.  See also Plaintiffs‟ 

Partial Summary Judgment Memorandum at 5-11 & nn.4, 8; Deposition of Alberto R. 

Gonzales, Sept. 27, 2010 (“Gonzales Dep. Tr.”), at 146-47; Elston Dep. Tr. at 167-71 

(disclaiming responsibility of Office of Deputy Attorney General regarding Privacy 

Act/Internet aspect of “remedial” memorandum:  “I would have relied on Lou 

[DeFalaise] to assess that issue and what needed to be done about it.”). 
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 completeness as is reasonably necessary to assure fairness to the 

 individual in the determination. 

5 U.S.C. § 552a(e)(5).  The latter even more broadly contains the following 

prohibition: 

 Each agency that maintains a system of records shall . . . maintain 

 no record describing how any individual exercises rights guaranteed 

 by the First Amendment unless expressly authorized by statute or by 

 the individual about whom the record is maintained or unless 

 pertinent to and within the scope of an authorized law enforcement 

 activity. 
 

5 U.S.C. § 552a(e)(7); see also Office of Management and Budget Privacy Act 

Implementation Guidelines and Responsibilities (“OMB Guidelines”), 40 Fed. Reg. 

28,948, 28,948 (July 9, 1975) (advising that subsection (e)(7) prohibits unauthorized 

maintenance of “information about the political or religious beliefs and activities of 

individuals”); Office of Management and Budget, Implementation of the Privacy Act of 

1974, Supplementary Guidance, 40 Fed. Reg. 56,741, 56,742 (Nov. 21, 1975) (taking 

prescient pains to ensure agencies realize that Privacy Act covers “[c]ollections of 

newspaper clippings or other published matter about an individual maintained other 

than in a conventional reference library”); cf. Doe v. United States, 821 F.2d 694, 702 

(D.C. Cir. 1987) (en banc) (Wald, C.J., dissenting) (warning that the Privacy Act stands 

guard against “the return of the old-style government dossier”). 

 Additionally, jurisdictional subsection (g)(1)(C) of the Act, which operates hand- 
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in-hand with subsection (e)(5), reads as follows: 

Whenever any agency . . .  
 

 fails to maintain any record concerning any individual with such 

 accuracy, relevance, timeliness, and completeness as is necessary  

 to assure fairness in any determination relating to the qualifications, 

 character, rights, or opportunities of, or benefits to the individual  

that may be made on the basis of such record, and consequently 

determination is made which is adverse to the individual . . . the    

individual may bring a civil action against the agency . . . .  
 

5 U.S.C. § 552a(g)(1)(C); see also Doe v. Chao, 540 U.S. 614, 629 (2004) (Ginsburg, 

J., dissenting) (observing that the Privacy Act thus imposes an obligation to maintain 

records “needed to determine fairly” an individual‟s qualifications, etc.).
14

  Defendant 

violated each of these provisions through its admitted maintenance and use of Internet-

based records in its 2006 Honors Program applicant-deselection process.  See, e.g., J. 

Roderick MacArthur Found. v. FBI, 102 F.3d 600, 601 (D.C. Cir. 1996) (recognizing 

subsection (e)(7) applicability to “associational activities”); see also Doe v. Reed, 130 

S. Ct. 2811, 2817-18 (2010) (discussing breadth of expression of First Amendment  

                                                           
14

 In turn, jurisdiction for subsection (e)(7) violations is governed by a provision that 

contains a distinct “adverse effect” requirement:  “Whenever any agency . . . fails to 

comply with any other provision of this section, or any rule promulgated thereunder, in 

such a way as to have an adverse effect on an individual, the individual may bring a 

civil action . . .”  5 U.S.C. § 552a(g)(1)(D).  As the Justice Department‟s Privacy Act 

treatise observes:  “„[T]he adverse effect requirement of (g)(1)(D) is, in effect, a 

standing requirement.‟”  Department of Justice Privacy Act Overview at 167 (quoting 

Quinn v. Stone, 978 F.2d 126, 135 (3d Cir. 1992)). 
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rights).
15

   

 What is more, defendant violated subsection (e)(5) a second time when it failed 

to “maintain” records in the truest sense of that word after its wrongful Honors 

Program decisionmaking took place -- i.e., when it destroyed those records in advance 

of further inquiry.  Indeed, defendant has effectively admitted as much as an essential 

part of the position that it took in this case in response to plaintiffs‟ Bivens claims:  In 

vigorously defending against those Bivens claims on behalf of the then-individual 

defendants, defendant joined them in placing dispositive emphasis on the “recourse” 

that it insisted plaintiffs had available to them -- i.e., “to file a charge with the Office of 

Special Counsel” and provide “reasonable grounds [for it] to believe that a prohibited 

personnel action occurred.”  Memorandum in Support of Defendant Department of 

Justice‟s Motion to Dismiss Second Amended Complaint and United States Statement 

                                                           
15

 To be sure, lawsuits brought for “(e)(5)/(g)(1)(C)” violations most typically involve 

the maintenance of records that are “inaccurate” rather than “irrelevant.”  But as the 

Court already has found:  “By the plain language of (g)(1)(C), relevance stands on 

equal footing with accuracy, timeliness and completeness as a basis for pursuing money 

damages for an adverse determination.”  Memorandum Opinion of Sept. 16, 2009, at 

22; see also Department of Justice Privacy Act Overview at 119 (giving prominence to 

this aspect of the Court‟s ruling in this case:  “The court rejected the Department‟s 

argument that the plaintiffs‟ failure to allege any inaccuracy was grounds for dismissal 

of plaintiffs‟ (e)(5) claim.”); cf. Jones v. U.S. Dep‟t of the Treasury, No. 82-2420, slip 

op. at 2 (D.D.C. Oct. 18, 1983) (finding that challenged maintenance of record in 

question was “relevant and necessary”), aff‟d, 744 F.2d 878 (D.C. Cir. 1984) 

(unpublished table decision). 
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of Interest Supporting Dismissal of Claims Against Individual Defendants, filed Dec. 2, 

2008 (“Defendant‟s Dismissal Memorandum”) at 4-5; see also id. at 35.  And they 

succeeded in making that significant argument.
16

 

 But by the same token, defendant is now on record in this case as having 

effectively contended that the very records at issue in it -- for all 2006 Honors Program 

“deselectees” -- were essential to the pursuit of their only civil service rights.  Surely, 

any Office of Special Counsel intake officer deems to be critical the accused agency‟s 

only records memorializing the improper civil service action of which it is being 

accused.  Yet based upon deposition discovery, the record of this case is now by formal 

admission entirely clear that all such records, pertaining to all such applicants, were 

coldheartedly burned under the authority of the Chief of Staff to the Deputy Attorney 

General.  See, e.g., McDonald Dep. Tr. at 261; Elston Dep. Tr. at 136; see also IG 

Report at 68-69.  It is thus now manifest that in addition to violating subsection (e)(5) 

with regard to its “relevancy” requirement, defendant most flagrantly violated it with 

                                                           
16

 Indeed, this is exactly what the Court found in reaching its Bivens ruling in this case.  

See Memorandum Opinion of Sept. 16, 2009, at 13 (“Thus, plaintiffs can petition the 

Office of Special Counsel („OSC‟) -- although they have elected not to do so as of yet   

-- alleging a „prohibited personnel practice.‟”).  And while plaintiffs have preserved 

their right to appeal that ruling, on behalf of both themselves and potentially others, for 

present purposes it stands as a firm foundation for their subsection (e)(5) position in 

this case.  See 5 U.S.C. § 552a(e)(5) (establishing by its distinct terms firm standard of 

“reasonable necessity”). 
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(dis)respect to its “completeness” requirement as well.  Accord, e.g., Hubbard v. U.S. 

Envtl. Prot. Agency, Adm‟r, 809 F.2d 1, 5 (D.C. Cir. 1986) (“[T]he Privacy Act permits 

a federal job applicant to recover damages for an adverse personnel action actually 

caused by an inaccurate or incomplete record.”).
17

  And in so doing, it gave complete 

content to the plain meaning of the statutory term “maintain.”  Cf. Schindler Elevator 

Corp. v. United States ex rel. Kirk, No. 10-188, slip op. at 5 (U.S. May 16, 2011) 

                                                           
17

 Had defendant not chosen to file its formal “statement” on behalf of the individual 

Bivens defendants to this effect, it might possibly defend against this claim by 

somehow denigrating the significance of the records that it destroyed.  But it cannot 

have it both ways now.  Nor can defendant reasonably contend that these records‟ 

preclusive destruction -- so preclusive that it constituted a de facto denial of plaintiffs‟ 

Office of Special Counsel rights -- was in any way consistent with its obligation “to 

assure [sic] fairness to the individual in the determination.”  5 U.S.C. § 552a(e)(5) 

(emphasis added); see, e.g., Dickson v. OPM, 828 F.2d 32, 38-39 (D.C. Cir. 1987) 

(recognizing in sum that Privacy Act establishes “a duty of record keeping fairness[;]    

. . . the general purpose of the Act [is] to promote fairness in record keeping”); see   

also Department of Justice Privacy Act Overview at 1 (characterizing Privacy Act as    

“code of fair information practices,” citing Report of U.S. Privacy Protection Study 

Commission (1977), and further citing Doe v. Chao, 540 U.S. at 622-23, as “looking to 

mandate and recommendation of Privacy Protection Study Commission in connection 

with legislative history to interpret Privacy Act damages provision”); 6 U.S.C. § 142 

(describing Privacy Act as embodying “fair information practices”); cf. The White 

House, National Strategy for Trusted Identities in Cyberspace (Appendix A), at 45 

(April 2011) (enumerating “Fair Information Practice Principles” for all records 

containing “PII” (i.e., “personally identifiable information”) that include principle       

of “safeguard[ing] against risks such as . . . [record] destruction”), available at 

http://www.whitehouse.gov/sites/default/files/rss_viewer/NSTICstrategy_041511.pdf.  

In short, fairness is no small part of what the Privacy Act is all about.  See, e.g., 

Department of Justice Privacy Act Overview at 166 (speaking of “the standard of 

fairness mandated by the Act”). 
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(applying “broad ordinary meaning” of statutory term); Milner v. U.S. Dep‟t of the 

Navy, 131 S. Ct. 1259, 1266 (2011) (holding that statutory provision at issue must be 

“interpreted in accord with its plain meaning”).
18

  

 It is difficult to imagine any good ground upon which defendant now can defend 

against these Privacy Act claims, given the admitted facts of this case.  Indeed, all of its 

possible defenses, theoretically speaking, already have been tried and found wanting as 

part of its omnibus dismissal motion -- unless, that is, one counts its anticipated defense 

to the amounts of plaintiffs‟ damages,
19

 for which its own discovery was entirely 

                                                           
18

 The Justice Department‟s Privacy Act treatise addresses the subject of wrongful 

record destruction based upon existing case law as follows:  
 

Finally, the Court of Appeals for the Fourth Circuit has held that  

subsection (e)(5) is „not violated by the destruction of [a] record‟  

that is destroyed „pursuant to [agency] records retention policy.‟  

Vaughn v. Danzig, 18 F. App‟x 122, 124-25 (4th Cir. 2001) (per  

curiam) (where Navy maintained the record at issue in its files „at  

the time of the adverse action,‟ the subsequent routine destruction  

of the record was proper and, indeed, plaintiff „cited no authority‟  

to show that „the Privacy Act requires that records be maintained in  

perpetuity‟). 
 

Department of Justice Privacy Act Overview at 120-21 (emphasis added). 
 
19

 Based upon defendant‟s deposition questioning of the amount of damages claimed  

by each of the three plaintiffs, it would appear that defendant intends to challenge both 

plaintiffs‟ out-of-pocket expenses and their damages of a more extensive nature.  But 

see also Doe v. Chao, 540 U.S. at 626 n.10 (pointing out that a sufficient out-of-pocket 

expense for Privacy Act damages purposes could be as little as “the charge for a 

Valium prescription”); id. at 633 (Ginsburg, J., dissenting) (“„actual damages‟ may be 
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appropriate. 

 At that earlier stage of the case, for instance, defendant sought to have plaintiffs‟ 

subsection (e)(7) claims (and by extension their subsection (e)(5) claims as well) 

rejected on the basis of the conduct of its officials not being sufficiently “intentional”  

or “willful”:  “The Act does not „make the Government strictly liable for every 

affirmative or negligent action that might be said technically to violate the Privacy 

Act‟s provisions.‟”  Defendant‟s Dismissal Memorandum at 27 (quoting Laningham v. 

U.S. Navy, 813 F.2d 1236, 1242 (D.C. Cir. 1987)); see also Defendant Department of 

Justice‟s Reply Memorandum in Support of Motion to Dismiss Second Amended 

Complaint, filed Jan. 23, 2009 (“Defendant‟s Dismissal Reply Memorandum”) at 17 

(same).    

 This argument was unsuccessful, however, as the Court found it legally 

sufficient for defendant, at a minimum, to have “flagrantly disregarded „the legal 

requirements and prohibitions that are imposed upon it by Privacy Act subsection 

(e)(7)‟ and that such disregard constitutes intentional or willful conduct, not mere gross 

negligence.”  Memorandum Opinion of Sept. 16, 2009, at 19 (quoting Sec. Am. Compl. 

¶¶ 105-06); accord, e.g., Griffin v. Ashcroft, No. 02-5399, 2003 WL 22097940, at *1 

(D.C. Cir. Sept. 3, 2003) (per curiam) (applying standard of whether agency “flagrantly 

                                                                                                                                                                                                      

slender”). 
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disregarded [plaintiff‟s] rights under the Privacy Act”); Albright v. United States, 732 

F.2d 181, 189-90 (D.C. Cir. 1984) (same, upon consideration of the “circumstances 

surrounding” the violative agency conduct). 

 Indeed, such “flagrant disregard for plaintiffs‟ Privacy Act rights,” inter alia, 

permeates this entire case.  First and foremost, as this Court already has ruled -- 

compare Memorandum Opinion of Sept. 13, 2009, at 17-21 (analyzing subsection 

(e)(7)), and id. at 21-23 (same as to subsection (e)(5)), with id. at 23-25 (different at to 

other subsections) -- plaintiffs unquestionably had Privacy Act rights in connection 

with defendant‟s deselection process.  See id. at 18 (quoting Maydak v. United States, 

363 F.3d 512, 516 (D.C. Cir. 2004), and Albright, 631 F.2d at 918); see also United 

States Department of Justice Overview of the Privacy Act of 1974 (“Department of 

Justice Privacy Act Overview”), at 116 (2010 ed.) (quoting Doe v. United States, 821 

F.2d at 697-70, in noting that “subsections (e)(5) and (g)(1)(C) „establish as the record-

keeper‟s polestar, “fairness” to the individual about whom information is gathered‟”); 

Memorandum and Order of Nov. 13, 2009, at 4 (emphasizing “„Congress‟ own special 

concern for the protection of First Amendment rights‟ [through] subsections (e)(5) and 

(e)(7)”) (citations omitted).  This means that regardless of any technical “system of 
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records” circumstance,
20

 the proscriptions of those two Privacy Act subsections readily 

applied to the Justice Department‟s leadership offices -- the Office of the Attorney 

General, Office of the Deputy Attorney, and Office of the Associate Attorney General  

-- in whatever they might do with the “hard copies” of Honors Program records about 

individual applicants such as the plaintiffs here.
21

 

 Moreover, the discovery taken by plaintiffs in this case has revealed a pervasive 

pattern of disregard for the Privacy Act at the highest levels of the Justice Department 

in the fall of 2006.
22

  In the Office of the Attorney General, for example (or, viewed 

another way, as setting a very poor example), such disregard seems to have been the 

norm.  Former Attorney General Alberto R. Gonzales, who was incredibly forthcoming 

                                                           
20

 See Memorandum Opinion of Sept. 16, 2009, at 25 (differentiating facially between 

“personnel records . . . stored electronically by OARM, and . . . the hard copies of those 

applications used by the 2006 Screening Committee, with McDonald‟s handwritten 

notes, and the Internet printouts”); see also note 3 supra and accompanying text.  
 
21

 These records took the form of paper photocopies made of the applications submitted 

electronically by the selected Honors Program and SLIP Program applicants.  During 

the deselection process, they were supplemented by what the Court has identified as 

“the records at issue -- internet printouts and handwritten notes.”  Memorandum and 

Order of Nov. 13, 2009, at 3. 
 
22

 As the Supreme Court observed in the only Privacy Act case to reach it thus far:  

“The Act gives agencies detailed instructions for managing their records and provides 

for various sorts of civil relief to individuals aggrieved by failures on the Government‟s 

part to comply with the requirements.”  Doe v. Chao, 540 U.S. at 618 (quoted in 

Memorandum Opinion of Sept. 16, 2009, at 17). 
 

Case 1:08-cv-01134-JDB   Document 154-1    Filed 05/20/11   Page 20 of 41



 

- 21 - 

 

during his nearly six-hour deposition, with remarkable recall, certainly was not a source 

of proper regard for the Privacy Act or like federal statutory requirements.
23

  His simple 

view of his role was that he was responsible for everything that happened anywhere 

within the Justice Department, which meant that for present purposes he was in fact 

responsible for nothing.  See, e.g., Deposition of Alberto R. Gonzales, Sept. 27, 2010 

(“Gonzales Dep. Tr.”), at 36, 190, 193 (“I keep getting hung up on this word 

responsibility.”), 206-12 (repeatedly speaking only of his “ultimate” responsibility for 

“everything in the department”).  And by way of “example,” when it came to ensuring 

compliance with such basic legal requirements even in his own immediate office, he 

ensured no such thing.  See, e.g., id. at 187 (expressing contrary attitude of “[H]ow 

could [someone] not know” and “didn‟t anybody in the department tell her”); see also 

id. at 192 (“I expected everyone who worked for me [i.e., even recent arrivals such as 

Ms. Goodling] to understand what the rules were.”), 202-04; cf. id. at 152 (expressing 

                                                           
23

 This likewise was the case with the requirements of the Federal Records Act, 44 

U.S.C. §§ 3301, et seq., in the Office of the Attorney General under Attorney General 

Gonzales.  See Gonzales Dep. Tr. at 60-65 (admitting to possibility that “during [his] 

entire tenure as Attorney General . . . no one in [his] office received any guidance, 

instruction or the like with respect to the exercise of judgment in relation to the Federal 

Records Act”).  Plaintiffs pressed this point during depositions not only because it is 

illustrative of the handling of the basic statutory “do‟s and don‟ts” as to records 

maintenance during Attorney General Gonzales‟s tenure in general, but because of the 

looming element of gross record destruction in this case. 
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truly incredible belief that Office of Attorney General “led by example” as to presumed 

Privacy Act and Federal Records Act “compliance”).  

 Indeed, according to the testimony of his Special Assistant/White House Liaison 

Monica M. Goodling, no one, not once during her eighteen-month tenure in the 

Attorney General‟s Office, even mentioned the Privacy Act to her, let alone informed 

her of its prohibitions.  See Deposition of Monica M. Goodling, Sept. 8, 2010 

(“Goodling Dep. Tr.”), at 147-51 (“Q. . . . Did you ever hear of any discussion of the 

Privacy Act or its requirements or obligations or prohibitions or the like with respect to 

personnel hiring?  A. No.”); see also Second IG Report at 21 (quoting Ms. Goodling      

as follows:  “Normally, if I found [through „Internet screening research‟] something 

that was negative about someone, we didn‟t hire them, and I wouldn‟t have necessarily 

retained it.”).
24

   

                                                           
24

 This not only comports with Attorney General Gonzales‟s view of such things as 

reflected in his own deposition, it is very much the same as in the case of the basic 

requirements of the Federal Records Act as well.  In fact, Ms. Goodling testified, she 

received no such records-management instruction or staff guidance once she arrived in 

the Attorney General‟s Office, see Goodling Dep. Tr. at 143, nor could she recall either 

receiving “any guidance or the like with respect to any records in general” or even 

knowing of the Justice Department unit (i.e., part of the Justice Management Division) 

that ordinarily is called upon by Department leadership office supervisors to provide 

such basic guidance, see id. at 143-46.  As a result, she blithely admitted that she just 

used her “recycle box” or “recycle can” (either one) “for paper that I didn‟t need to 

keep” (or so she thought).  Id. at 140-42; see also Second IG Report at 21 (same).  This 

appears to have been typical of the Department‟s leadership offices during the tenure of 
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This likewise was the case in the Offices of the Deputy Attorney General and  

the Associate Attorney General, shockingly so.
25

  Indeed, there was no greater regard 

for the Privacy Act rights of plaintiffs and the 167 other deselectees to be found on the 

parts of Counsel to the Associate Attorney General Esther S. McDonald or higher-

ranking Chief of Staff to the Deputy Attorney General Michael J. Elston -- even though 

the office of the latter was only a “stone‟s throw” down the hallway from the 

Department‟s principal Privacy Act guidance office.  For Ms. McDonald‟s part, she 

was allowed to play her key role in the Honors Program/SLIP Program application-

screening process (including her “printing out” from the Internet and annotating 

applications with Internet-derived information) without any regard whatsoever for the 

basic “do‟s and don‟ts” of the statute.  See McDonald Dep. Tr. at 216 (“So the answer 

is no, I don‟t recall anybody saying, „Esther, you should do this under the Privacy Act‟ 

                                                                                                                                                                                                      

Attorney General Gonzales. 
 
25

 To corroborate this, plaintiffs through counsel submitted a FOIA request to the 

Department for a copy of any record evidencing the receipt of any training, instruction, 

or guidance on the Privacy Act by Ms. McDonald or Mr. Elston through November 

2006, only to receive a telling “no records” response as to Ms. McDonald and a limited 

response as to Mr. Elston showing e-mail messages on two fact-specific questions 

regarding disclosure to Congress and the disclosure of “mug shots.”  See Letters of 

Apr. 1, 2009, and Dec. 23, 2009, respectively.  (See also note 45 infra.)  This, despite 

the fact that the very Justice Department unit responsible for proper Privacy Act 

implementation throughout the Department (the Office of Privacy and Civil Liberties) 

was located within the Deputy Attorney General‟s Office as of spring 2006. 
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[and] . . . I do not recall anybody saying, „Esther Slater McDonald, you should not do 

this under the Privacy Act, you personally.‟”) (emphasis added).
26

    

Likewise, Chief of Staff Elston admitted in his deposition that, despite his many 

years of experience in working as an attorney in the Department of Justice, he gave no 

thought in his capacity as chairman of the screening committee “that there might be 

something improper about conducting Internet searches on applicants.”  Elston Dep. Tr. 

at 104.  He said that he had not received “any instructions . . . that it was impermissible 

for anyone to search the Internet for information about job applicants”; that he is “not a 

labor and employment lawyer, so [he didn‟t] know what the rules are relating to that”; 

and that it was his “understanding that private employers use the Internet to look at 

information that might be available on the Internet regarding job applicants.”  Id. at 

104, 107, 113.  Such was the Department of Justice‟s official regard for plaintiffs‟ 

rights under Privacy Act subsection (e)(7), not to mention subsection (e)(5).  See also 

Department of Justice‟s Objections and Answer to Plaintiffs‟ First Interrogatory, dated 

Oct. 4, 2010, at 2 (memorializing informal interview statement by OARM Director 

                                                           
26

 Indeed, as her deposition progressed, Ms. McDonald took increasing pains to make 

clear that no one ever told her of the Privacy Act‟s applicability to her Internet-based 

handling of applications in the deselection process.  See McDonald Dep. Tr. at 124-25.  

Quite to the contrary, she testified that she was encouraged to continue with it.  See id. 

at 123 (“All indications given to me were that it was not only appropriate but desired 

that I use the Internet.”). 
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DeFalaise to effect that he regarded Mr. Elston as “responsible” for screening 

committee actions).
27

   

 In short, it now is painfully plain that during the time period relevant to this 

lawsuit, defendant (through Ms. McDonald, Mr. Elston, and others) acted in flagrant 

disregard not only of plaintiffs‟ civil service rights, but of their clear Privacy Act rights 

as well.  See, e.g., Elston Dep. Tr. at 141 (regarding status of his “working copies” as 

no “big deal”); McDonald Dep. Tr. at 122 (resting on ground that “it was clear to 

everybody what I was doing”); compare, e.g., Memorandum Opinion of Sept. 16, 2009, 

at 18 (observing, in conjunction with the court of appeals, that “an agency that 

                                                           
27

 Mr. Elston elaborated quite expansively on this, as if he himself were the victim of 

the Department‟s Privacy Act disregard, rather than any deselected applicants:  “At no 

time did anybody responsible for hiring at the Department of Justice indicate to me 

prior to [a post-process complaint meeting] that the rule could potentially be different 

in the context of government hiring.”  Elston Dep. Tr. at 113.  And he pointedly 

expressed what was his official view of the entire matter in his capacity as screening 

committee chairman: 
 

 [I]n my view, if there were restrictions on considerations that the 

 screening committee could use in conducting its screening of the 

 Honors Program applicants, it would have been incumbent on the 

 person responsible for hiring at the Department of Justice to  

 communicate that limitation. 
 

Id. at 114.  Evidently, he was not a “responsible person” in this regard, despite being no 

less than Chief of Staff to the Deputy Attorney General.  See also id. at 193 (suggesting 

that Deputy Attorney General was not even “aware” of Mr. Elston‟s service as 

screening committee chairman “while it was happening”). 
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maintains any system of records is prohibited from maintaining a record of an 

individual‟s First Amendment activity “„even if [that record] is not subsequently 

incorporated into the agency‟s system of records.‟” . . . „[T]he Act clearly prohibits 

even the mere collection of such a record, independent of the agency‟s maintenance, 

use, or dissemination of it thereafter.‟”) (citations omitted) (emphasis added); see also 

Testimony of Department of Justice Inspector General Glenn A. Fine Before Senate 

Judiciary Committee, July 30, 2008 (emphasizing in related context that “laws . . .  

need to be adhered to, they need to be understood”).
28

   

 In fact, in her deposition testimony, Ms. McDonald related an episode that  

stands as a quintessential illustration of this: 

 Mike Elston was aware that I was using the Internet.  Mike Elston 

 indicated -- and again, I don‟t remember the exact conversation -- 

 but that it was appropriate and I should continue using it.  Mike 

 Elston stated that he wanted to have a training program where I  

 would train components on how to do what I was doing. 
 

                                                           
28

 Mr. Elston unabashedly recounted in his deposition that he had become aware of 

“concerns about what Esther was doing” in her screening processes but that he had 

“made a decision” not to confront her about them.  See Elston Dep. Tr. at 49-50, 54.    

He did not identify those concerns as pertaining to the prohibitions of the Privacy    

Act, about which he evidently gave no thought until after the deselection process      

had concluded.  See id. at 295-300; see also IG Report at 83 (recounting alternative 

explanation from Mr. Elston -- that he just “„didn‟t have time‟ to address the issue”); 

see also Elston Dep. Tr. at 33 (conveying his opinion of “the ridiculousness of the 

[screening] schedule”), 36 (“. . . it was my intention to make this [i.e., his screening 

committee chairmanship] as non-onerous on myself as possibility [sic]”).  
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McDonald Dep. Tr. at 124-25 (emphasis added).  Yes, after seeing the results of the 

Internet searches on applicants that Ms. McDonald already had achieved, in utter 

disregard of their Privacy Act rights, the Deputy Attorney General‟s Chief of Staff not 

only encouraged her to continue with it, he actually spoke of formally institutionalizing 

that prohibited activity.
29

  It doesn‟t get much more flagrant than that. 

 But actually, it does, as this is not the only inculpatory revelation that Ms. 

                                                           
29

 To be sure, the practice of conducting Internet searches on job applicants that Ms. 

McDonald employed to such applauded effect, which included “printing out” Internet 

pages in some instances and making annotations on existing records in others, is one 

that is now quite commonplace in the private sector.  No matter what substantive 

screening standard is implemented through it, proper or improper, the efficiency and 

efficacy of such a practice certainly does make good sense as a practical matter.  But 

the simple fact of the matter is that what makes good sense in the private sector is 

generally prohibited in the federal government realm:  Even where the information 

recorded is not substantively “irrelevant” under Privacy Act subsection (e)(5) (which   

is hardly the case here), its maintenance by a federal employer is an undeniable 

subsection (e)(7) violation in almost all instances.  See, e.g., Department of Justice 

Privacy Act Overview at 122 (counseling as to subsection (e)(7) that “[t]he OMB 

Guidelines advise agencies in determining whether a particular activity constitutes 

exercise of a right guaranteed by the First Amendment to „apply the broadest 

reasonable interpretation‟”) (citation omitted).  Perhaps Congress will someday amend 

the Privacy Act to bring it in line with private-sector practice in this regard, cf. NASA v. 

Nelson, 131 S. Ct. 746, 759 (2011) (speaking of “reasonable, employment-related 

inquiries”), but as of now the statutory command to federal agencies on this point is 

stark and plain:  Absent specific written consent (which potential political appointees 

often provide), they just cannot lawfully do it.  See 5 U.S.C. § 552a(e)(7) (containing 

exceptions that do not ordinarily apply in hiring career personnel); see also OMB 

Guidelines, 40 Fed. Reg. at 28,965 (advising agencies to pay particularly close Privacy 

Act implementation attention to employees “engaged in personnel management” 

activities). 
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McDonald‟s deposition testimony yielded.  Indeed, she readily recalled another episode 

with Mr. Elston -- a meeting that took place in his office in which:  (1) he informed her 

(and her colleague Daniel Fridman) that he had retained private counsel in the face of   

a congressional inquiry about career hiring; (2) he advised them that they might          

now consider doing likewise; and (3) he informed them that the paper records 

memorializing their Honors/SLIP Program work no longer existed.  Then, after being 

asked more than a half-dozen times to recall any other detail of that meeting, and over 

several “asked and answered” objections by counsel, Ms. McDonald finally divulged 

that Mr. Elston had blurted out a phrase that alone speaks volumes about defendant‟s 

violative conduct in this case: 

 MS. PIERSON:  He‟s asking you what you recall. 
 

 THE WITNESS:  I recall him saying something to the effect  

 that they [the hard copies of the applications] no longer existed  

 and he didn‟t say why they no longer existed, how -- he just said 

 something to the effect of they no longer existed and something 

 to the effect of “at least that‟s one thing I did right.” 

McDonald Dep. Tr. at 261-62 (emphasis in original as spoken).
30

 

                                                           
30

 For the record, Ms. McDonald repeated this statement one additional time, adding 

her recollection of an additional word that even further conveyed the attitude with 

which Mr. Elston spoke:  “„. . . well, at least that‟s one thing I did right.‟”  McDonald 

Dep. Tr. at 262.  Tellingly, Ms. McDonald was not asked to elaborate on, or in some 

way soften, this damning recollection during her cross-examination by defendant‟s 

counsel.  Nor was Mr. Elston asked to do so at his own deposition fourteen days later.  
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 In quite similar fashion, defendant argued on the basic facts of this case that  

“Plaintiffs seek to recover damages for an adverse personnel action not actually caused 

by the alleged violation of the Privacy Act.”  Defendant‟s Dismissal Reply 

Memorandum at 11; see also Defendant‟s Dismissal Memorandum at 18 (arguing that 

this is a case of “an adverse personnel action not actually caused by the alleged  

violation”) (emphasis in original).  And thus the Court had occasion to consider this 

argument, albeit in the context of defendant‟s related “preclusion” argument, and to 

find:   

 It is plain from those cases that but-for causation -- i.e., the adverse  

 personnel action would not have occurred but for reliance upon the  

 offending record -- is sufficient.  The document itself is, of course,  

 not capable of causing harm unless it is reviewed and acted upon.  

 Such is the case here, where plaintiffs have alleged that the collection  

 of information regarding the exercise of their First Amendment rights  

 was a but-for cause of their deselection by the Screening Committee. 
 

Memorandum Opinion of Sept. 16, 2009, at 21 (rejecting position as elaborated upon 

by government counsel at oral argument); see also id. at 23 (identifying alleged harm 

involved as “deselection/non-hiring”).  Defendant would be hard-pressed to now argue 

that the elements of “adverse effect” and decisionmaking “causation” are not present in 

this case. 

  Lastly, as to damages, defendant briefly attempted to challenge plaintiffs‟ case 

on that score as well, arguing that it was “plain that they are not seeking recovery 
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[even] for alleged out-of-pocket expenses.”  Defendant‟s Dismissal Memorandum at 

30; see also Defendant‟s Dismissal Reply Memorandum at 18 n.9.  This argument fared 

no better than the others, however.  See Memorandum Opinion of Sept. 16, 2009, at 18- 

19.   

 Understandably, then, defendant used its discovery period to undertake an 

extensive inquiry into the exact details of the damages that plaintiffs have to date 

suffered in this case.
31

  It propounded both interrogatories and document production 

requests covering the subject, lest it not have a full opportunity to challenge plaintiffs‟ 

claimed damages, on one basis or another, upon the Court‟s ruling for them on the 

substantive merits of their case.  And it devoted many hours of deposition examination 

to the subject, covering both out-of-pocket damages and (for two of the plaintiffs) more 

extensive actual damages, as well. 

 The result is that plaintiffs have established a strong record of the damages     

that they suffered as a consequence of their Privacy Act-violative mistreatment by 

                                                           
31

 It should be noted that plaintiffs accordingly presented evidence of their damages 

calculated through the month of July 2010, just prior to the time of their discovery 

responses and more elaborated deposition testimony.  (In the case of plaintiff Faiella, 

his supplemental response of October 4, 2010 updated this to the beginning of that 

month.)  They intend to meet their continuing discovery obligations by updating that 

information prior to the October 14, 2011 date of the oral argument that the Court has 

scheduled on the parties‟ cross-motions. 
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defendant‟s officials.  First, all three plaintiffs incurred out-of-pocket job-search 

expenses in the wake of their deselection; they were substantial, reasonably 

foreseeable, and more than sufficient to trigger the Privacy Act‟s “liquidated damages” 

provision as a threshold matter.  See Doe v. Chao, 540 U.S. at 627 n.12 (citing 5 U.S.C. 

§ 552a(g)(4)(A)). 

 Only two of the three plaintiffs seek damages beyond that.  The third, plaintiff 

Daniel J. Herber, suffered immediate expense harm as the result of his wrongful 

deselection but then obtained an attorney position in which the starting salary earned 

(and the salary earned thereafter) was actually greater than what he would have been 

expected to earn as an Honors Program attorney at the Department of Justice.
32

  

Plaintiffs James N. Saul and Mathew J. Faiella, on the other hand, each found 

employment after their Justice Department deselection in public-interest positions for 

which the salaries were considerably less than what they would have been expected to 

earn as Justice Department Honors Program attorneys.
33

  Their damages thus are much 

                                                           
32

 This is not uncommon, of course, and it is an economic “fact of life” well known to 

many Attorney General‟s Honors Program attorneys who have been in this situation, 

ranging from the current Attorney General to the current U.S. Attorney for the District 

of Maryland to the undersigned counsel, inter alia. 
 
33

 In order to simplify the case for prompt adjudication at this point, plaintiffs have 

formally eschewed the pursuit of nonpecuniary damages, even though there is both       

a strong factual and very arguable legal basis for obtaining them here.  See Cooper v. 
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greater. 

 In appraising the amounts of these damages in plaintiffs‟ depositions, defendant 

challenged them both on their out-of-pocket expenses and (in two of the three cases) as 

to the other damages as well.  As to plaintiffs Faiella and Saul, defendant carefully 

probed both categories of the damages that they suffered as a result of their 

deselections.  Plaintiff Faiella‟s out-of-pocket damages consist of airfare and other 

relatively small job-search expenses that he incurred during spring 2007.  See Plaintiff 

Matthew J. Faiella‟s Response to Defendant‟s First Set of Interrogatories, dated Sept. 

10, 2010, Interrogatory No. 3.  Accord Doe v. Chao, 540 U.S. at 626 n.10 (“It is easy 

enough to imagine pecuniary expenses that might turn out to be reasonable in particular 

cases but fall well short of $1,000.”).  Defendant challenged plaintiff Faiella during his 

deposition on the amounts of these expenses, which were unreimbursed and in the 

aggregate totaled $383.80.  See generally Deposition of Matthew J. Faiella, Sept. 20, 

2010 (“Faiella Dep. Tr.”), at 92-94. 

                                                                                                                                                                                                      

FAA, 596 F.2d 538 (9th Cir.), amended upon denial of reh‟g, 622 F.3d 1016 (9th
 
Cir. 

2010), petition for cert. pending, No. 10-1024 (filed Feb. 14, 2011; opposition filed 

May 16, 2011) (raising circuit conflict on legal issue to level of Supreme Court); see 

also Albright, 732 F.2d at 185-86, 190 (reflecting government‟s long-held position and 

speaking of “emotional injuries”) (dicta); Dong v. Smithsonian Inst., 943 F. Supp. 69, 

74-75 (D.D.C. 1996); compare Department of Justice Privacy Act Overview at 168 

(“An „adverse effect‟ includes not only monetary damages, but also nonpecuniary and 

nonphysical harm, such as mental distress, embarrassment, or emotional trauma.”). 
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As to plaintiff Faiella‟s other damages resulting from his deselection, in his first 

response to defendant‟s interrogatories he specified, inter alia, the difference between 

the salary he would have earned had he continued his federal employment with the 

federal government, upon finishing his term as a law clerk at the U.S. Court of Appeals 

for the Eleventh Circuit (already at the GS-12 level),
34

 and his salaries at the alternate 

employment that he found, at the New York Civil Liberties Union (from September 

2007-June 2010) and then at the U.S. Department of Education‟s Office for Civil 

Rights (from July 2010 forward), respectively.  See Plaintiff Matthew J. Faiella‟s 

Responses to Defendant‟s First Set of Interrogatories, dated Sept. 10, 2010, 

Interrogatory No. 4.  At plaintiff Faiella‟s deposition, defendant devoted much 

attention to questioning him as to these two sets of damages.  See generally Faiella 

Dep. Tr. at 94-123.
35

 

                                                           
34

 When plaintiff Faiella applied to be an Honors Program attorney in the fall of 2006, 

he was not a third-year law student as most such applicants are; rather, he was in the 

midst of his second year of successive federal judicial clerkships, at the district court 

and appellate court levels, and as such was an applicant for whom the Honors Program 

starting grade of GS-13 applied. 
35

 Following his deposition, and in keeping with a commitment made to counsel for 

defendant during it, plaintiff Faiella provided a supplemental response to Interrogatory 

No. 4 that more precisely set out his specification of the differences in salary and 

included a total damages figure of $130,071 as of then.  See Plaintiff Matthew J. 

Faiella‟s Supplemental Response to Defendant‟s First Set of Interrogatories, dated   

Oct. 4, 2010. 
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Plaintiff Saul similarly incurred small, but no less substantial out-of-pocket 

expenses as a result of his deselection, including several expenses typically incurred in 

a job-search process.  See Plaintiff James N. Saul‟s Responses to Defendant‟s First Set 

of Interrogatories, dated Sept. 10, 2010, Interrogatory No. 3.  These expenses totaled 

$55.20, were unreimbursed, and as was the case with plaintiff Faiella, were the subject 

of considerable deposition probing by defendant.  See Deposition of James N. Saul, 

Sept. 20, 2010 (“Saul Dep. Tr.”), at 25-27.
36

 

Plaintiff Saul calculated his additional pecuniary damages in the same manner as 

did plaintiff Faiella, based upon the difference between the salary he would have been 

expected to earn as an Honors Program attorney with the Department of Justice and the 

salary that he did in fact earn as a Staff Attorney with Midwest Environmental 

Advocates, Inc., the alternate legal employment that he found in 2007.  The precise 

calculation of these damages was presented in his first response to defendant‟s 

interrogatories, and it likewise was the subject of extensive questioning by defendant at 

                                                           
36

 As regards plaintiff Saul‟s specified out-of-pocket expenses, defendant most 

particularly sought to determine whether they had been reimbursed by plaintiff Saul‟s 

potential employers.  Plaintiff Saul specifically affirmed that none of these expenses -- 

which included some admittedly very small items involved in the printing and mailing 

of resumes and cover letters -- had been reimbursed.  Saul Dep. Tr. at 24-26.  But see 

also Doe v. Chao, 540 U.S. at 626 n.10 (making clear that notwithstanding absolute 

necessity of Privacy Act plaintiff proving at least some loss, even small such items can 

suffice). 
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his deposition.  See Plaintiff James N. Saul‟s Responses to Defendant‟s First Set of 

Interrogatories, dated Sept. 10, 2010, Interrogatory No. 4; Saul Dep. Tr. at 27-43.    

Like plaintiff Faiella, plaintiff Saul supplemented his response to interrogatories on 

September 28, 2010, providing clarification based upon defendant‟s deposition 

questioning.  See Plaintiff James N. Saul‟s Supplemental Response to Defendant‟s First 

Set of Interrogatories, dated Sept. 28, 2010, Interrogatory No. 4.
37

 

And plaintiff Herber of course presented a narrower case for challenge, because 

as has been noted (see note 33 supra and accompanying text) his damages are no more 

than the job-search expenses that he incurred in the wake of his deselection.  See 

Plaintiff Daniel J. Herber‟s Responses to Defendant‟s First Set of Interrogatories to 

Plaintiffs, dated Sept. 10, 2010, Interrogatory No. 3.
38

  But here, too, defendant dove 

deeply into the details of his claims.  While it did not question him about the particulars 

of his general job-search expenses totaling $124.39, plaintiff Herber was questioned at 

                                                           
37

 Plaintiff Saul recently accepted a position with an environment law firm in Madison, 

Wisconsin, and he will be further updating his damages specifications accordingly.  See 

also note 31 supra and accompanying text. 
 
38

 Initially, it was not certain that the parties would agree that a deposition of plaintiff 

Herber was really necessary.  Compare Department of Justice‟s Objections and   

Answer to Plaintiffs‟ First Interrogatory, dated Oct. 4, 2010 (reflecting by its existence 

plaintiffs‟ decision to eschew taking formal deposition of former individual defendant 

(and current Justice Department official) Louis G. DeFalaise).  But ultimately, even his 

relatively limited damages claims were subjected to such scrutiny. 
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considerable length regarding $1336.15 in expenses that he incurred for specific post-

deselection interviews.  See Deposition of Daniel J. Herber, Sept. 24, 2010 (“Herber 

Dep. Tr.”), at 72-77, 101-07.  Under this questioning, he testified that there was no 

reimbursement available to him from these prospective employers for his job-interview 

expenses, with the potential exception of one of the law firms at which he interviewed.  

See id. at 74-75, 101-06.
39

   

As to his remaining out-of-pocket damages claims, plaintiff Herber specified his 

post-deselection payment of $447 in bar dues to one of the two states in which he was 

licensed to practice law in 2006-2007.  See Plaintiff Daniel J. Herber‟s Responses to 

Defendant‟s First Set of Interrogatories to Plaintiffs, dated Sept. 10, 2010, Interrogatory 

No. 3.
40

  On this score, defendant questioned whether that Wisconsin bar membership 

                                                           
39

 Questioned at some length about this, plaintiff Herber testified that the sole law   

firm from which reimbursement could have been available to him (i.e., under the law 

firm‟s reimbursement policy) pertained to only some of his expenses.  See Herber Dep. 

Tr. at 106.  He further testified he had not sought reimbursement for expenses incurred 

in interviewing with that particular law firm (nor would he have sought reimbursement 

from either of the other two law firms with which he interviewed, had it been available 

under their reimbursement policies) due to his then-current position as a judicial law 

clerk to a judge before whom that firm had active cases and his reading of the code of 

conduct applicable to federal law clerks.  See id. at 75-77, 104-07. 
 
40

 Plaintiff Herber also specified damages of $403.90 in out-of-pocket expenses for 

legal study materials that he used in broadening his knowledge base and studying      

for a professional certification as part of his job-search activities to make himself an 

attractive candidate to a wider employment market in 2006-2007; under questioning, he 
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expense, now paid by plaintiff Herber‟s present employer, provided “independent 

value” to plaintiff Herber.  Herber Dep. Tr. at 85-86.  In response, plaintiff Herber 

explained that his bar dues damages are based on his documented out-of-pocket 

payment of his Wisconsin bar dues needed as part of his employment search following 

his deselection and before he was offered a job with his present employer, thereby 

making it irrelevant whether his current employer now pays such dues or whether these 

dues now provide “independent value” to his current employer.  Herber Dep. Tr. at 85-

86.
41

 

 At the end of the day, however, while defendant‟s extensive deposition inquiries 

did serve to further sharpen plaintiffs‟ respective damages claims,
42

 they just further 

                                                                                                                                                                                                      

testified that these were necessary job-search expenses.  See Herber Dep. Tr. at 77-80. 
 
41

 Mr. Herber would not have had to have maintained his Wisconsin bar membership 

had he been employed by defendant, because he is licensed also in Minnesota, but he 

certainly needed it for Wisconsin-based job-search purposes.    
 
42

 As noted above, see note 33 supra, all three plaintiffs have agreed to “simplify” the 

case for the sake of present adjudication by foregoing compensation for intangible 

harms such as loss of the professional benefit of Honors Program employment -- and 

thereby of the considerable value that such employment holds for new law school 

graduates, both immediately and residually throughout the continued course of their 

legal careers.  Cf. IG Report at 34 (reporting the commonly held judgment that it is “a 

big deal to get in[to the Justice Department] through the Honors Program”).  A fortiori, 

they have eschewed compensation for less tangible (but no less real) harms suffered, 

such as loss of reputation and professional standing.  See, e.g., Second Amended 

Complaint, filed Nov. 13, 2008, at ¶ 40.  And lastly, as to the time element of their 

pecuniary damages going forward, they will be tying it to the time of this case‟s 
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documented those claims at or near the dollar levels previously specified:  Plaintiff 

Faiella‟s damages amounted to $130,454.80 as of the time of discovery; plaintiff Saul‟s 

amounted to $110,695.85 as of then; and plaintiff Herber‟s amounted to $2311.44 in 

total.  Defendant still might seek to challenge this to some extent, of course, but doing 

so is the only meaningful defense to this case that it now has.
43

 

 In sum, this is a case of extraordinarily gross agency wrongdoing -- nothing 

less than the corruption of the premier government attorney hiring program in the 

nation by the cabinet department regularly charged with enforcing, not violating, our 

nation‟s laws.  From brazen violations of  long-respected civil service rules, to flagrant 

records-maintenance practices, to vividly inculpatory record destruction -- all at the 

highest levels of the Department -- this case now cries out for strong accountability.  

And it is the height of irony (and a mark of infamy) that the very law that affords that 

                                                                                                                                                                                                      

adjudication.  See note 31 supra and accompanying text.    
   
43

 There also is the prospect of defendant actually trying to resist summary judgment 

with the breathtaking position that plaintiffs “cannot possibly prove that any internet 

printouts were generated about them [and thus] cannot meet that burden on an essential 

element of their Subsection (e)(7) claim, [so] that claim is clearly not viable and should 

be dismissed.”  Defendant‟s Dismissal Memorandum at 25-26.  Defendant obviously 

failed in taking that self-indulgent position at the dismissal stage and should not be 

heard to argue such a thing in any event.  But see also Defendant Department of 

Justice‟s Opposition to Plaintiffs‟ Renewed Motion for Class Certification, filed Dec. 

22, 2009, at 1-2, 11-12, 14.  At this point, it remains unclear whether defendant will 
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accountability here is one on which the defendant agency itself guides all others. 

Plaintiffs seek at long last some meaningful measure of that accountability, and 

appropriate compensation, trusting that it will serve as an appropriate deterrent to any 

future such wrongdoing as well.
44

  

      Conclusion 

For the foregoing reasons, and based upon the entire record herein,
45

 plaintiffs 

respectfully suggest that the Court should grant their motion for summary judgment.  

And it so doing, it should make it clear at last to defendant Department of Justice, and 

                                                                                                                                                                                                      

have the temerity to do so.  See Plaintiffs‟ Meet and Confer Statement, filed Oct. 14, 

2010, at 3. 
 
44

 Accord Doe v. Chao, 540 U.S. at 645 (Ginsburg, J., dissenting) (“[I]t is undisputed 

[that] Congress sought to give the Privacy Act teeth by deterring violations and 

providing remedies when violations occur.”); cf. Doe v. United States, 821 F.2d at 713 

(Mikva, J., dissenting) (observing that Privacy Act damage judgments can “encourage 

improvement of the informational quality of government records”); Rimkus v. Islamic 

Republic of Iran, 750 F. Supp. 2d 163, 185-86 (D.D.C. 2010) (observing that damages 

can “help prevent even a single future” such violation); Gonzales Dep. Tr. at 233-35 

(recognizing significance of “hindsight” in avoiding related “disappointment” in 

future). 
 
45

 The record supporting plaintiffs‟ motion and the relief now sought includes their 

written discovery responses (as supplemented), pertinent excerpts from the transcripts 

of their depositions, and the same as to the depositions of former individual defendants 

McDonald, Elston, Goodling, and Gonzales -- all of which already are in defendant‟s 

possession.  Plaintiffs will consolidate this documentation together with any other 

document so relied upon for ease of reference and submit it to the Court under cover of 

a notice of filing forthwith. 
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by extension the entire federal agency community, that it simply cannot continue to do 

what it has done.
46

 

                                                                        Respectfully submitted,                          

       /s/ Daniel J. Metcalfe                  

Dated:  May 20, 2011                                        DANIEL J. METCALFE 

                D.C. Bar # 244293 

       4801 Massachusetts Ave., N.W. 

       Washington, D.C.  20016 

       (301) 509-2300 

                          Counsel for Plaintiffs 

 

 

 

 

 

 

 

                                                           
46

 Plaintiffs are of course mindful that the Court has ruled that it lacks jurisdiction to 

issue a formal declaratory judgment in this case -- see Memorandum Opinion of Sept. 

16, 2009, at 14-15, 28-29; Memorandum and Order of Nov. 13, 2009, at 6-7 -- a 

decision with which they respectfully disagree and could if necessary appeal, but as a 

practical matter that is of no moment here.  Cf. id. at 7 (“[Plaintiffs] will be able to 

obtain „full appellate review‟ of the Department‟s hiring practices . . . .”).  Rather, 

plaintiffs are confident that the substantive subsection (e)(5) and (e)(7) judgments that 

they seek will responsibly be taken by defendant, as a matter of belated institutional 

integrity, to that same effect.  Cf. Maydak v. United States, 630 F.3d at 182 (describing 

how Justice Department officials may be “placed on clear notice that their practices 

violate[] the Act”); accord NASA v. Nelson, 131 S. Ct. at 754 n.5 (attaching import to 

government agency‟s representation that it no longer uses challenged document that 

was “temporarily” in effect); Department of Justice Privacy Act Overview at 139 (citing 

Doe v. Chao, 540 U.S. at 619 n.1, and OMB Guidelines, 40 Fed. Reg. at 28,968, for 

concept of “equitable relief”).  But see also note 13 supra and accompanying text. 
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_______________________________  

                                                         

SEAN M. GERLICH, et al., 

                                                                        

  Plaintiffs,     

                                                                              

        v.                                                          Civil Action No. 08-1134 (JDB)    

          

UNITED STATES DEPARTMENT                     

    OF JUSTICE, et al.,  

                                                                          

 Defendants.                           

________________________________ 

   

PROPOSED ORDER 

 Upon consideration of Plaintiffs‟ Motion for Summary Judgment, of all papers 

filed by the respective parties in support thereof and in opposition thereto, of the entire 

record herein, and it appearing to the Court that the granting of the motion, pursuant to 

Rule 56 of the Federal Rules of Civil Procedure, would be just and proper, it is by the 

Court this ____ day of                            2011 

      ORDERED that Plaintiffs‟ Motion for Summary Judgment be, and it hereby is, 

granted. 

                                                                         

       UNITED STATES DISTRICT JUDGE 
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