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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

Obama for America   ) 
     ) 
 Plaintiff   ) 
     ) 
 v.    ) Case No.: 1:12-cv-889-EGS 
     )   
Washington Promotions &  ) 
Printing, Inc. et al   ) 
3402 Connecticut Ave. NW  ) 
Washington, D.C. 200008  ) 
     ) 
 Defendants   ) 
 
 
DEFENDANTS’ MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION 

TO PLAINTIFF’S MOTION FOR A PRELIMINARY INJUNCTION 

  

 

 Defendants submit this memorandum of points and authorities in opposition to Plaintiff’s 

motion for a preliminary injunction. As Plaintiff admits (see Complaint ¶ 26), it learned of 

Defendants’ alleged infringement five years ago. Incredibly, despite this lengthy delay in action, 

Plaintiff now requests the extraordinary relief of a preliminary injunction. This lengthy delay 

negates any irreparable harm alleged by Plaintiff. This factor alone is sufficient to deny 

Plaintiff’s request. Additionally, as shown below, other factors also weigh against the 

extraordinary relief requested by Plaintiff. In sum, Plaintiff’s is not entitled to the requested relief 

and accordingly its motion should be denied.   

I. STATEMENT OF FACTS 

1. Defendant Washington Promotions & Printing, Inc. (“WPPI”) operates an on-line retail 

store at the website demstore.com.  See Declaration of Steve Schwat (“Schwat Declaration”) ¶ 2, 

Exhibit A hereto. Demstore.com is a domain name and also a service mark of WPPI as registered 

with the U.S. Patent and Trademark Office (“USPTO”). Id., Exhibit 1. WPPI first used the mark 
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Demstore on its website in December 1995 and Demstore.com (stylized with a donkey) in 

January 2003. Id.  Demstore.com is not a legal entity and is simply a trading name for WPPI.  

Id.1 

2. Since 1985, WPPI (through its predecessor) has sold merchandise, including t-shirts, 

stickers, buttons, books, signs and the like, that promote Democratic candidates for elected 

offices. Id., ¶ 3. WPPI’s merchandise is made in America and Union made. Id.  WPPI has sold 

merchandise promoting Democratic candidates for the President of the United States, including 

candidates Clinton, Gore and Kerry. Id. With respect to its prior promotions, WPPI has never 

before received any objection, until the instant controversy, from a candidate or that candidate’s 

campaign entity even though such promotions involved logos or other designs associated with a 

candidate. Id. Likewise, without any such objection, WPPI has often worked with a candidate’s 

campaign entity in distributing WPPI’s campaign related merchandise, and WPPI did so without 

any license or other authorization from that entity or the candidate. Id.  WPPI began operating its 

website at Demstore.com to sell merchandise since at least 1995. Id. 

3. WPPI’s sales of merchandise bearing political messages for candidates is primarily done 

through bulk sales to groups and organizations, including to those that may not be able to make  

campaign contributions to Plaintiff due to election laws. Id., ¶ 4.  WPPI sells a t-shirt supporting 

the election of President Obama, for example, at an individual price of $ 14.00 compared to a 

similar t-shirt for a donation of $ 30.00, as shown on Plaintiff’s website.  Id., Ex. 2. Moreover, 

WPPI’s bulk sales offer its t-shirt for $ 5.49 for a quantity of 500. Id., Ex. 3. Plaintiff’s website at  

 

                                                           
1 For convenience and consistency with Plaintiff’s papers, this memorandum will refer to 
“Defendants” (plural) where appropriate, although as stated above Demstore.com is not a 
defendant in that it is incapable of being a party. 
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barrackobama.com does not make sales in bulk quantities or offer discounts for multiple items. 

Id.  

4. Plaintiff by its counsel (James L. Vana) wrote to Demstore.com by letter dated June 12, 

2007. Id., ¶ 5, Ex. 4. That letter alleged that Plaintiff was the owner of the “Obama logo” (now 

the so-called Rising Sun logo) and that consumers were likely to be confused by WPPI’s sales of 

merchandise. Id. Plaintiff requested that all infringing merchandise be disposed of within one 

month.  As noted in Plaintiff’s June 12 letter, it was WPPI’s representative that first contacted 

Plaintiff by email dated April 23, 2007 to discuss WPPI’s offering of merchandise.  WPPI took 

that action based on its long history of working with and promoting Democratic candidates. Id. 

After receiving Plaintiff’s June 12 letter, WPPI (through David Rothschild) contacted Plaintiff’s 

counsel to continue discussing that action plan of having WPPI market merchandise supporting 

Obama. Declaration of David Rothschild ¶ Exhibit B hereto, ¶¶2-4, Ex. 1. WPPI did not again 

hear from Plaintiff or its counsel until 2011; however, WPPI continued selling its merchandise 

bearing the “Obama logo” through the presidential election of 2008 and even after that election. 

Schwat Declaration ¶ 5. 

5. Plaintiff, by Mr. Vana, again wrote to Demstore.com by letter dated April 22, 2011. See 

Complaint Exhibit B.  Plaintiff later filed an action in Illinois on October 26, 2011 alleging 

trademark infringement and related claims.  See Schwat Declaration ¶ 6, Ex. 5 (copy of 

Complaint). Upon WPPI’s motion to dismiss, Plaintiff voluntarily dismissed that action on 

January 27, 2012.  Id. Thereafter, Plaintiff did not again raise the issue of trademark 

infringement until its letter by counsel dated May 24, 2012 and by filing the instant action on 

June 1, 2012.  Id.  
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6. Based on WPPI’s experience in the field of promoting candidates through merchandise 

bearing political slogans and logos, there are, and have been, numerous other retailers of such 

merchandise that operate independently without authorization from a political candidate or 

his/her campaign entity. Current retailers of such merchandise, including the logos at issue here, 

include the websites at buttonsonline.com, freeservers.com, stickershoppe.com, zazzle.com, 

thebluedeal.com, and progresiverags.com. Id., ¶ 7, Ex. 6. 

7. Since at least January 2012, Plaintiff, Obama for America, through various of its 

personnel, have purchased merchandise from Defendants that included the Rising Sun logos that 

Plaintiff is asserting. These purchases have been made by, or shipped to, the following 

individuals that, on information and belief, are associated with Plaintiff: Jason Waskey, Gary 

Moody, Bob Estes, Megan Coffman, and Laurie Ritchie. Id. ¶ 8, Exs. 7-9. 

8. Websites show use of Plaintiff’s logos as asserted here combined with designs and/or 

wording that is critical of President Obama, including these logos as combined with the words 

“nope,” “oops,” “keep the change,” and “lie.” Declaration of Michael Culver Exhibit C hereto ¶ 

2-3, Exhibits 1 and 2. A search of the Internet using the Google search engine for the words 

“Obama logo images” shows images from other websites combining the asserted logos with 

various symbols, words and design that are supportive or critical of President Obama.  Id. ¶ 4, 

Ex. 3. 

II.  ARGUMENT: A PRELIMINARY INJUNCTION IS UNWARRANTED 

 

 There is no dispute that Plaintiff must establish a “clear showing” on each of four factors 

to warrant the extraordinary remedy of a preliminary injunction: “[1] that he is likely to succeed 

on the merits, [2] the he is likely to suffer irreparable harm in the absence of preliminary relief, 
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[3] that the balance of equities tips in his favor, and [4] that an injunction is in the public 

interest.”  Air Transport Assoc. of Am., Inc. v. Export-Import Bank of the U.S., 2012 WL 119557  

at *5 (D.D.C.) (quoting Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 129 S.Ct. 365, 376 

(2008)).  See also Northern Air Cargo v. U.S. Postal Service, 756 F.Supp.2d 116, 121 (D.D.C. 

2010).2 

 On the merits of Plaintiff’s action for factor [1], it must show that (1) it owns valid 

trademarks, (2) the trademarks are distinctive or have acquired distinctiveness, and (3) there is a 

substantial likelihood of confusion between its trademarks and WPPI’s activities. See 

GLOBALAW Ltd. v. Globalaw Limited, 452 F.Supp.2d 1, 26 (D.D.C. 2006). A likelihood of 

confusion is in turn shown by application of eight factors, discussed infra. These factors are 

derived from the Polaroid factors of the Second Circuit. See Federation Internationale De 

Football Assoc. v. Nike, Inc., 285 F.Supp.2d 64, 72 (D.D.C. 2003) (citing Polaroid Corp. v. 

Polarad Elecs. Corp., 287 F.2d 492, 495 (2d Cir.), cert. denied, 368 U.S. 820 (1961)). 

 A.  Plaintiff Has Not Shown Irreparable Harm 

 A failure to show irreparable harm alone is sufficient to deny a preliminary injunction. 

See CityFed Financial Corp. v. Office of Thrift Supervision, 58 F.3d 738, 747 (D.C. Cir. 1995).  

Here, Plaintiff’s delay in moving for relief negates any alleged irreparable harm. Plaintiff’s 

argument for a presumption of irreparable harm (based upon showing a likelihood of success on 

the merits) is incorrect as a matter of law. Further, on the alleged facts, Plaintiff has not made a 

clear showing of irreparable harm. 

                                                           
2 Some courts in the past permitted a sliding scale in balancing these four factors; however, 
Plaintiff has not taken that approach and has thereby waived that argument. Moreover, in any 
event, the continued applicability of the sliding scale is questionable. The U.S. Supreme Court in 
Winter rejected the approach of balancing a strong showing on the merits with a possibility of 
showing irreparable harm.  129 S.Ct. 375-76. See also Air Transp. Assoc., at *5 (questioning 
applicability of sliding scale); Northern Air Cargo, 756 F.Supp.2d at 121 (same) 
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 1. Plaintiff’s Delay Negates Irreparable Harm 

 Plaintiff knew of Defendants’ use of the 2008 Rising Sun logo by at least June 12, 2007. 

See Statement of Facts ¶ 4, supra. Plaintiff’s demand letter at that time charged trademark 

infringement, yet Plaintiff took no further action to enforce its alleged rights, despite continued 

inquiries by WPPI as to the status of the matter. Id. Defendants continued their sales of 

merchandise with this logo through the 2008 election cycle. Id. 

 Plaintiff acknowledges that the majority of its fundraising in 2008 through its use of this 

logo was done in the final six months of the election cycle and particularly the last three months. 

See Mem. p. 5. While Plaintiff now alleges irreparable harm in the same time periods for the 

2012 election cycle, it does not explain why it did not suffer the same harm four years ago in 

2008. 

 Plaintiff also knew of Defendants’ use of the 2012 Rising Sun logo by at least April 22, 

2011. Statement of Facts ¶ 5.  Plaintiff waited until October 26, 2011 to file an action for 

infringement in Illinois which it later voluntarily dismissed on January 27, 2012. See Mem. p. 7. 

In that time, Plaintiff never requested a preliminary injunction. Plaintiff then waited four months, 

until June 1, 2012, to file the instant action, yet the allegations in this action are nearly identical 

to those in the Illinois action.  See Schwat Decl. ¶ 6, Ex. 5 (Illinois Complaint). All of this delay 

was done in spite of the known cyclical rise in the use of political merchandise. Even if one 

accepts that Plaintiff is losing information on voters and campaign contributors, the nature of that 

harm was the same in 2007 and 2008 and again the same in 2011. That harm was the same in 

kind, and Plaintiff can only say that the degree may increase nearing the November 2012 

election, but even then that degree of harm was previously waxing in the 2008 election. 
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 Delay seriously undercuts any alleged irreparable harm. See Air Transport Assoc., at *10 

(collecting cases). As analogous to the instant case, the association of airlines in Air Transport 

complained of harm that was the same as occurred to one of its members (Delta Air Lines, see id. 

at *3) in 2008.  See id. at *11 (“All along Plaintiffs have argued that the harm they seek to enjoin 

here is that suffered by Delta in 2008”). This Court responded: “Yet, as Plaintiffs sought no legal 

or equitable relief in response to the Bank’s 2008 or 2009 approvals, it is hard for them to now 

maintain they only recently understood the significance of the effect of those loans in their 

business.” Id. Other decisions by this Court are in agreement:  “Several cases involving 

trademark infringement claims support the conclusion that a substantial delay in moving for a 

preliminary injunction indicates that no irreparable harm will result if such relief is denied.” 

Delmatoff, Gerow, Morris, Langhans, Inc. v. Children’s Hospital National Medical Center, 1989 

WL 168856 at * 3, 12 U.S.P.Q.2d 1136 (D.D.C.).  See also Scott-Blanton v. Universal City 

Studios Productions LLLP, 495 F.Supp2d 74, 80 (D.D.C. 2007 (copyright infringement); 

Crucible Materials Corp. v. Sumitomo Special Metals Co. Ltd., 719 F.Supp. 14, 17 (D.D.C. 

1989) (patent infringement).3 

 2.  Plaintiff Has Not Clearly Shown Irreparable Harm 

 Plaintiff alleges irreparable harm in that (1) any monetary remedy would be delayed until 

after the election, (2) information from voters and supporters may be lost, and (3) it loses control 

over “the context in which its Campaign merchandise … is sold.” Mem. p. 16. The first 

allegation proves too much in that any monetary remedy is necessarily delayed until final 

adjudication in one party’s favor and that is insufficient to warrant extraordinary relief. 

                                                           
3 To counter its obvious delay, Plaintiff will undoubtedly argue that Defendants have not acted in 
good faith; however, that argument will be unfounded, as shown infra (p. 21) in discussing the 
factor of good faith in the context of the Polaroid factors. 
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 The context of providing merchandise by the two parties is markedly different. Plaintiff 

makes clear on its website that a “payment” for merchandise is clearly a political donation 

subject to election laws.  See Culver Decl. Ex. C, ¶ 5, Ex. 4. The pertinent web pages for 

“payment” also ask the supporter to make an additional donation if desired.  Id. Rarely, if ever, 

does a routine retailer ask if the purchaser would like to pay a higher price for the merchandise. 

Plaintiff acknowledges that “some supporters make contributions without purchasing 

merchandise.”  Mem. p. 18. Again, that is a circumstance unparalleled in a routine retail 

transaction. Under these circumstances, Defendants’ sale of merchandise is not a zero-sum game 

to Plaintiff garnering donations; that is, usually, if a consumer buys a widget in Store A, that sale 

will be lost to Store B; however, that typicality is not present here. Plaintiff cannot rule out that a 

person may desire a less expensive t-shirt from Defendants while still engaging in political 

support by donations through Plaintiff’s website, and that Plaintiff thereby also gains information 

from voters and supporters.  

 Moreover, Plaintiff’s allegations essentially equate with mere economic harm, not 

irreparable harm.  “The loss of business opportunities, market share, and customer goodwill are 

typically considered to be economic harms.”  Air Transport Assoc., at *6 (collecting cases). See 

also LG Elec. USA, Inc. v. U.S. Dep’t of Energy, 679 F.Supp.2d 18, 36 (D.D.C. 2010) (“Loss of 

market share is simply economic harm by another name”). “It is well settled in this Circuit that 

“economic loss does not, in and of itself, constitute irreparable harm.’”  Air Transport Assoc., at 

*6 (quoting Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985)). 

 Plaintiff states that “sales of campaign merchandise bearing the Rising Sun Trademarks 

constitute approximately 2.5% of total contributions made by individuals to the Campaign.” 

Mem. pp. 17-18. This is obviously a miniscule amount. Economic harm that threatens the 
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existence of the movant’s business or presents an extreme hardship may constitute irreparable 

harm.  See Air Transport Assoc., at *7. Plaintiff’s miniscule loss is not of that caliber.  See LG 

Elec. USA, 679 F.Supp.2d at 36 (collecting cases). See also Mylan Pharms., Inc. v. Shalala, 81 

F.Supp.2d 30, 43 (D.D.C. 2000) (“[s]uch a minor loss does not constitute irreparable harm”). 

 3. A Presumption of Irreparable Harm Is Contrary to Law 

 Plaintiff argues that a showing of trademark infringement raises a presumption of 

irreparable harm.  Mem. p. 16. Defendants acknowledge that this presumption is found in many 

cases over decades; however, that presumption can no longer stand in light of recent decisions by 

the U.S. Supreme Court. The Courts of Appeal that have squarely faced this issue have discarded 

the presumption that infringement shows irreparable harm.  For the reasons discussed below, this 

Court should follow suit. 

 In eBay Inc. v. Mercexchange, L.L.C., 547 U.S. 388, 126 S.Ct. 1843 (2006), the U.S. 

Supreme Court vacated the judgment of the Federal Circuit that had granted a permanent 

injunction against patent infringement based on a “general rule” that an injunction should issue 

upon a showing of infringement. In a unanimous decision, the U.S. Supreme Court rejected this 

“general rule” and held that a court must adhere to the traditional principles of equity upon a 

movant’s showing of the traditional four-factor test for injunctive relief. In relation to copyright 

law, the Supreme Court also stated “this Court has consistently rejected invitations to replace 

traditional equitable considerations with a rule that an injunction automatically follows a 

determination that a copyright has been infringed.” 547 U.S. at 392-93. In a later decision, the 

Federal Circuit acknowledged the force of eBay: “We take this opportunity to put the question to 

rest and confirm that eBay jettisoned the presumption of irreparable harm as it applies to 
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determining the appropriateness of injunctive relief.”  Robert Bosch LLc v. Pylon Mfg. Corp., 

659 F.3d 1142, 1149 (Fed. Cir. 2011). 

 While eBay concerned a permanent injunction under patent law, the U.S. Supreme Court 

addressed the four-factor test for a preliminary injunction (quoted supra pp. 4-5) with respect to 

alleged violations of the National Environmental Policy Act by the Navy’s sonar-training 

program for antisubmarine warfare in Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 129 

S.Ct. 365 (2008). The Supreme Court rejected as too lenient a standard of showing a 

“possibility” of irreparable harm:  “Our frequently reiterated standard requires plaintiffs seeking 

preliminary relief to demonstrate that irreparable injury is likely in the absence of an injunction.” 

555 U.S. at 22 (emphasis in original).  The Court further reasoned that “An injunction is a matter 

of equitable discretion; it does not follow from success on the merits as a matter of course.” Id. at 

32. 

 Relying on Winter, the Supreme Court again addressed a violation of the National 

Environmental Policy Act and “the erroneous assumption that an injunction is generally the 

appropriate remedy for a NEPA violation.” Monsanto Co. v. Geertson Seed Farms, 130 S.Ct. 

2743, 2756 (2010). The Supreme Court rejected this assumption:  

 An injunction should issue only if the traditional four-factor test is satisfied. [citing 
 Winter.] In contrast, the statements quoted above appear to presume that an injunction is 
 the proper remedy for a NEPA violation except in unusual circumstances. No such thumb 
 on the scales is warranted. 
 

Id. at 2757. 
 
 Under the foregoing precedents, the presumption of irreparable injury upon showing 

infringement cannot stand. On a motion for a preliminary injunction, the effect of eBay was 

addressed by the Second Circuit with respect to a presumption of irreparable harm from a 

showing of likelihood of success on the merits for copyright infringement. See Salinger v. 
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Colting, 607 F.3d 68 (2d Cir. 2010). The Second Circuit reasoned that this long-standing 

presumption (id. at 75) had been “abrogated” by eBay, id. at 76. See also id. at 77-80 (explaining 

the court’s holding).4 

 Strictly speaking, the holding of Salinger applies to copyright cases, but under “eBay’s 

central lesson” the court stated “we seen no reason that eBay would not apply with equal force to 

an injunction in any type of case.” Id. at 78 n.7 (emphasis in original).  This Court has 

acknowledged that “[t]he standard for a preliminary injunction in trademark cases is the same as 

in other cases.” Appleseed Foundation, Inc. v. Appleseed Institute, Inc., 881 F.Supp. 672, 674 

(D.D.C. 1997) (citing Sears, Roebuck and Co. v. Sears Financial Network, Inc., 576 F.Supp. 

857, 864 (D.D.C. 1983). Indeed, as expected, courts have extended Salinger to trademark cases:  

“This court agrees with other courts in this Circuit to have considered Salinger’s applicability to 

trademark actions that there appears to be no principled reason not to adopt the newly announced 

standard in the trademark context.”  U.S. Polo Ass’n, Inc. v. PRL USA Holdings, Inc., 800 

F.Supp.2d 515, 539 (S.D.N.Y. 2011). Recall that the Supreme Court in eBay drew the 

comparison for copyright and patent cases as both granting injunctive relief subject to traditional 

equitable principles. 547 U.S. at 392. Injunctive relief in trademark cases is also granted 

“according to the principles of equity.”  15 U.S.C. § 1116(a). Because Congress has not 

mandated a different standard, the standards of eBay should apply with equal force to trademark 

cases. 

 This presumption of irreparable injury upon a showing of success on the merits of 

infringement for copyright cases was thereafter abrogated, based on eBay, by the Ninth Circuit.  

See Perfect 10, Inc. v. Google, Inc., 653 F.3d 976, 981 (9th Cir. 2011), cert. denied, 132 S.Ct. 

                                                           
4 This Court too has used this presumption in copyright cases.  See Scott-Blanton v. Universal 

City Studios Productions LLLP, 495 F.Supp2d 74, 79 (D.D.C. 2007). 
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1713 (2012). That holding was adhered to by a different panel in Flexible Lifeline Systems, Inc. 

v. Precision Lift, Inc., 654 F.3d 989, 998 (9th Cir. 2011).  This determination by the Ninth Circuit 

has been extended to trademark cases.  See ConocoPhillips Co. v. Gonzalez, 2012 WL 538266 at 

*2 (N.D. Cal.); AFL Telecommunications LLC v. Surplusez..com, 2011 WL 5547855 at *3 (D. 

Ariz.). 

 In the context of denying a permanent injunction in a copyright case, the Fourth Circuit 

also abrogated the presumption of irreparable injury.  See Christopher Phelps & Assoc. v. 

Galloway, 492 F.3d 532, 543 (4th Cir. 2007). This holding was later extended in an unpublished 

opinion to a preliminary injunction.  See Bethesda Softworks, L.L.C. v. Interplay Entertainment 

Corp., 452 Fed.Appx. 351, 355, 2011 WL 5084587 at *3 (4th Cir. 2011). 

 Specifically with respect to the effect of eBay for trademark cases, the Eleventh Circuit 

stated, “a strong case can be made that eBay’s holding necessarily extends to the grant of 

preliminary injunctions under the Lanham Act.”  North American Medical Corp. v. Axiom 

Worldwide, Inc., 522 F.3d 1211, 1228 (11th Cir. 2008). The court declined to reach the issue due 

in part to inadequate briefing, but remanded the case for the district court to consider the issue. 

Id.  The First Circuit has stated that the Supreme Court’s principles in eBay and Winter apply to 

trademark cases, but declined to specifically address the presumption of irreparable harm on the 

facts of the case.  See Peoples Federal Savings Bank v. People’s United Bank, 672 F.3d 1, 9 n. 

11 (1st Cir. 2012) (citing Voice of the Arab World, Inc. v. MDTV Medical News Now, 645 F.3d 

26, 31 (1st Cir. 2011)). The Fifth Circuit, although it had not previously ever adopted a 

presumption of irreparable injury in trademark cases, declined to do so in light of eBay. See 

Paulsson Geophysical Services, Inc. v. Sigmar, 529 F.3d 303, 312, 313 (5th Cir. 2008) (the issue 

was “a difficult question considering the Supreme Court’s opinion in eBay”). 
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 For trademark cases under the Lanham Act, there does not appear to be any precedent in 

the District of Columbia Circuit with respect to a presumption of irreparable injury from a 

showing on the merits of infringement.5 The decision in the instant case is not bound as 

precedent by the decisions of other judges in other cases within this district court.  See Apotex 

Inc. v. F.D.A., 393 F.3d 210, 218 (D.C. Cir. 2008); National Assoc. of Home Builders v. Evans,  

2002 WL 1205743 at *2 (D.D.C.). See also ATSI Communications, Inc. v. Shaar Fund Ltd., 547 

F.3d 109, 112 n.4 (2d Cir. 2008) (collecting cases). This Court, then, is writing on a blank slate 

and is free to independently assess the effects of the decisions of the Supreme Court and other 

courts of appeal. Since no circuit court has upheld the presumption of irreparable injury after 

analyzing eBay, Flexible Lifeline Systems, 654 F.3d at 999 n.6, this Court should reach the same 

conclusion, and here disallow the presumption contended for by Plaintiff. 

 B. Plaintiff Has Not Shown A Likelihood Of Success On The Merits 

 As noted above, Plaintiff must show that (1) it owns valid trademarks, (2) the trademarks 

are distinctive or have acquired distinctiveness, and (3) there is a substantial likelihood of 

confusion between its trademarks and WPPI’s activities. 

 1. Validity Has Not Been Clearly Shown 

 Plaintiff has alleged owning the trademarks called the Rising Sun logo (formerly called 

the “Obama logo”) and the 2012 Rising Sun logo.  The latter is the subject of Application 

85302710 now pending in the USPTO (“the ‘710 Application”).6  The actions of the USPTO in 

rejecting the ‘710 Application cast doubt on the validity of that mark. 

                                                           
5 In the closest case, irreparable injury was found based on the facts without resort to any 
presumption.  See Estate of Coll-Monge v. Inner Peace Movement, 524 F.3d 1341, 1350 (D.C. 
Cir. 2008). 
6 Plaintiff must rely on the trademark itself since the application establishes no rights until it 
matures to registration. See 15 U.S.C. § 1057(c). 
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 The USPTO rejected this application by a first Office Action dated July 8, 2011 calling 

for, inter alia, the written consent of Barrack Obama and a disclaimer of the term “2012” as 

being descriptive.  Culver Declaration ¶ 6, Ex. 5.) Plaintiff responded to the Office Action as 

noted in the second Office Action dated March 30, 2012 which approved of the disclaimer that 

Plaintiff entered, but maintained the refusal of registration for written consent based on Section 

2(c) of the Lanham Act, 15 U.S.C. § 1052(c); the Office Action again took the position that the 

“letter ‘O’ portion of the mark identifies President Obama.” Id. ¶ 7, Ex. 6. 

 The USPTO’s treatment of the ‘710 Application applies equally to the 2008 Rising Sun 

logo which is identical to that portion in the letter “O” at issue for the 2012 Rising Sun logo.  

Moreover, Plaintiff has filed a second application, Application 85322309, for a mark that is 

simply a “rising sun” logo that is essentially identical to the asserted mark. Id. ¶ 8, Exhibit 7. 

That Application has followed the same course as the ‘710 Application and is the subject of a 

second Office Action refusing registration under Section 2(c). Id. ¶ 9-10, Ex. 8-9. 

 In essence, the USPTO takes the position that the Rising Sun logo, with or without the 

2012 portion, identifies President Obama.  The alleged marks are, in essence, a form of speech or 

a symbol that signifies President Obama. The American public has treated the Rising Sun logo in 

the same manner by using the Rising Sun logo in various modes—that is, with or without other 

wording or design elements—to express, typically, support or criticism of President Obama or 

his policies. Id. ¶ 2-3, Ex. 1-2. Thus, the Rising Sun logo, as a form of political speech, has 

become synonymous with President Obama, or, it became synonymous and was then adopted as 

a part of political speech. In either event, it seriously calls into question the validity of these 

Rising Sun logos. (This concept is again examined infra at pp. 24-25 in conjunction with 

Defendants’ affirmative defense based on abandonment.)  
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 A word or symbol adopted as a trademark may come to have dual usage both as a mark 

and as a generic term. “Sometimes a word used as a trademark comes to have an entirely new 

‘generic’ meaning or usage apart from its function as a trademark.”  2 McCarthy on Trademarks 

and Unfair Competition, J. Thomas McCarthy § 12:3 (2012) (herein “McCarthy”).  “Some terms 

achieve a dual status—generic to some portion of the market and a trademark to another class of 

customers.” Id. at § 12:51. The concept of dual usage is longstanding in trademark law.  In Bayer 

Co., Inc. v. United Drug Co., 272 F. 505 (S.D.N.Y. 1921), Judge Learned Hand shaped the 

injunctive relief based on the findings that the word “Aspirin” retained trademark significance 

among a professional class such as doctors, while the word was generic among retail consumers. 

Id. at 514-15. See also Zimmerman v. National Association of Realtors, 2004 WL 763936 at *14-

*15, 70 U.S.P.Q.2d 1425 (T.T.A.B. 2004) (applying Bayer and acknowledging the mark 

“Realtor” had significance among professional real estate agents while possibly generic to 

consumers). 

 These principles are illustrated in Illinois High School Assoc. v. GTE Vantage Inc., 99 

F.3d 244 (7th Cir. 1996), cert. denied, 519 U.S. 1150 (1997). (affirming denial of preliminary 

injunction).  Therein, the plaintiff association used “March Madness” as a trademark since the 

1940s to designate a high school basketball tournament, and the defendant was a licensee of the 

National Collegiate Athletic Association who also adopted the identical wording for its annual 

collegiate basketball championship. Id. at 245-46. Through the media, the public widely 

associated the mark with the NCAA tournament. The Seventh Circuit acknowledged that while 

the plaintiff’s mark was not “quasi-generic” for basketball tournaments, it was a dual-use term 

signifying the activities of both plaintiff and the NCAA. Id. at 247.  In denying relief, the court 

reasoned as follows: 
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 A trademark owner is not allowed to withdraw from the public domain a name that the 
 public is using to denote someone else’s good or service, leaving that someone and his 
 customers speechless. 
 
Id. A parallel is applicable here because the public has adopted the Rising Sun logo to denote 

President Obama, and both supporters and critics freely use this logo for those purposes. A 

second parallel is that the same mark was used by both groups—plaintiff and the NCAA—to 

denote competing events and the NCAA was licensing the mark to identify merchandise. Here 

though, WPPI is not using the logo as a mark to identify the source of origin of any goods, but 

instead to allow the purchaser to show support for President Obama. The goods, such as buttons, 

bumper stickers, signs, and, to a large extent, t-shirts are synonymous with the political message, 

and thus do not act as a source identifier as in the usual case of trademarks.  

 Additional support was determined by this Court in Lucasfilm Ltd. v. High Frontier, 622 

F.Supp. 931 (D.D.C. 1985). Therein, the plaintiff film maker of “Star Wars” marketed a variety 

of merchandise with that film name as a trademark, while the defendants used “Star Wars” to 

denote their viewpoints on the Strategic Defense Initiative then promoted by President Reagan. 

Id. at 932-33. This Court reasoned that “[n]ow the phrase star wars has acquired a double 

meaning” and “[i]t would be wholly unrealistic and unfair to allow the owner of a mark to 

interfere in the give-and-take of normal political discourse ….” Id. at 935. 

 In the “March Madness” case, the court acknowledged it faced “a novel issue of 

trademark law” (99 F.3d at 245) and “an issue of first impression,” (id. at 247). Likewise, in the 

“Star Wars” case, this Court pointed to “the unique facts of these cases.” 622 F.Supp. at 935. The 

instant case too may be sui generis since what is alleged as a trademark has become a political 

symbol that is part of the political discourse. 
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 Plaintiff’s alleged trademark in the 2012 Rising Sun logo has no presumption of validity. 

Indeed, the USPTO’s repeated refusals of registration clearly demonstrate the contrary. While 

Plaintiff rests on the presumption of validity for the registration of the 2008 Rising Sun logo 

(Mem. p. 9), the presumption can be rebutted.  See, e.g., Igloo Products Corp. v. Brantex, Inc., 

202 F.3d 814, 819 (5th Cir. 2000).  Indeed, here, the USPTO, based on additional evidence, has 

refused registration to Plaintiff’s logo that is nearly indistinguishable from the asserted mark 

(moreover, any difference in the logos was not the basis for the USPTO’s refusal). 

 As part of showing validity, Plaintiff must also show that it has priority as the senior user 

of the marks.  See GLOBALLAW Limited, 452 F.Supp.2d at 27.  “Ordinarily, a party establishes 

ownership by being the first to use the mark in commerce.”  Estate of Coll-Monger, 524 F.3d at 

1347. Plaintiff here has failed to plead or prove, in its moving papers, that it even has priority 

over Defendants.  In its Complaint, Plaintiff simply pleads that it “has been using the 2008 

Rising Sun Trademark since 2007, and the 2012 Rising Sun Trademark since 2011.  Corrected 

Complaint ¶ 13 (Docket # 6) (emphasis added). See also Plaintiff’s Declaration of Meaghan 

Burdick ¶ 10 (same allegation).  By any standard dictionary definition, since in this context 

means “after” the stated time. However, the facts show that Plaintiff was aware by at least June 

12, 2007 of Defendants use of the 2008 logo and by at least April 22, 2011 of Defendants use of 

the 2012 logo. Hence, Plaintiff has not made a clear showing even as to priority.7 

 2. Distinctiveness Or Acquired Distinctiveness Has Not Been Clearly Shown 

 Plaintiff must show that its marks were distinctive, or acquired distinctiveness, prior to 

Defendants use.  See U.S. Express, Inc. v. U.S. Express, Inc., 799 F.Supp. 1241, 1244 (D.D.C. 

                                                           
7 Plaintiff’s letter of June 12, 2007 acknowledged WPPI’s email dated April 23, 2007 regarding 
use of the 2008 logo. That email predates Plaintiff’s May 16, 2007 filing date for its registration 
3541038 (Exhibit 1 to Mem.). This pre-filing date use by WPPI negates any presumption of 
priority.  See 15 U.S.C. § 1057(c)(1). 
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1992). As shown above, Plaintiff has not even shown priority of use which weighs against the 

required showing on this second element. Plaintiff’s unregistered 2012 logo carries no 

presumption of distinctiveness and, indeed, Plaintiff has the burden to show that the mark is not 

generic.  See GLOBALAW Limited, 452 F.Supp.2d at 30.  As noted, Plaintiff at the USPTO has 

disclaimed as descriptive the numerical portion of this mark.  As a composite mark consisting of 

a numeral and the Rising Sun portion, the mark as a whole carries no presumption of 

distinctiveness based on the inclusion of the registered Rising Sun portion.  See Igloo Products, 

202 F.3d at 817. 

 Plaintiff alleges, without details, that it “has spent significant resources promoting its 

merchandise bearing the Rising Sun marks” (Mem. p. 5). At best, this allegation is based on a 

similar statement, without details, by Plaintiff’s Director of Marketing and Merchandise.  See 

Declaration of Meaghan Burdick ¶¶ 2 & 19. Such self serving statements are entitled to little 

weight.  See Ward One Democrats, Inc. v. Woodland, 898 A.2d 356, 364 (D.C. 2006) (citing 

U.S. Express, 799 F.Supp. at 1246)).  A showing of secondary meaning “entails rigorous 

evidentiary requirements.”  Federation Internationale De Football, 285 F.Supp.2d at 71 (quoting 

Ralston Purina Co. v. Thomas J. Lipton, Inc., 341 F.Supp. 129, 134 (S.D.N.Y. 1972)).8  

 3.  A Likelihood Of Confusion Has Not Been Clearly Shown 

 A likelihood of confusion is determined based on the following non-exhaustive list of 

factors: 

 (1) the strength of the plaintiff’s mark; the degree of similarity between the plaintiff’s and 
 defendant’s marks; (3) the proximity of the products being sold; (4) the likelihood that 
 the plaintiff will ‘bridge the gap’ between the products being sold; (5) evidence of actual 
 confusion; (6) defendant’s good faith in using the mark; (7) the quality of defendant’s 
 products; and (8) the sophistication of the relevant consumer market. 
 
                                                           
8 “Secondary meaning” is the same as acquired distinctiveness. See Blacks In Government v. 

National Assoc. of Blacks Within Govt., 601 F.Supp. 225, 228 (D.D.C. 1983). 
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Federation Internationale De Football, 285 F.Supp.2d at 71.  Consideration should be given to 

all of the applicable factors. Plaintiff incorrectly argues (Mem. p. 10-11) that three factors may 

be more relevant; however, the district court case relied upon was reversed on exactly this point 

as the Ninth Circuit emphasized that all factors are relevant. See Network Automation, Inc. v. 

Advanced Systems Concepts, Inc., 638 F.3d 1137, 1148-49 (9th Cir. 2011). 

  a.  Strength of Plaintiff’s Mark 

 As discussed above regarding distinctiveness, Plaintiff has provided little, if any, 

persuasive evidence as to the commercial strength of its marks, and the unregistered mark has 

not been shown to be inherently distinctive. This weighs against finding that the marks are 

strong. See GLOBALAW Limited, 452 F.Supp.2d at 48-49; Federation Internationale De 

Football, 285 F.Supp.2d at 71. The widespread and uncontrolled use of Plaintiff’s logos (see 

Statement of Facts ¶¶ 6 & 9) also undermines any finding of a strong mark. See GLOBALAW 

Limited, 452 F.Supp.2d at 45 and 48.  

  b. Similarity Between the Marks 

 It is improper to simply compare two marks side-by-side for similarity, but, instead, the 

overall commercial impressions of the marks as actually used are compared. See GLOBALAW 

Limited, 452 F.Supp.2d at 49; Federation Internationale De Football, 285 F.Supp.2d at 72-73. 

As stated in both of the foregoing cases, even respective marks that are highly identical may not 

be sufficiently similar when viewed in the overall context. 

 Here, in particular, Defendants’ website prominently highlights its own registered logo of 

Dem Store.com with a design of a stylized donkey.  See Plaintiff’s Exhibit 2 (webpage of 

demstore.com). The use of this logo weighs against the asserted similarity since it distinguishes 

Defendants’ marketing.  See Federation Internationale De Football, 285 F.Supp.2d at 73 (noting 
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presence of defendant’s logo as used with the asserted mark); Blacks in Govt., 601 F.Supp. at 

230 (party’s use of acronym “is a strong distinguishing factor between these two organizations”). 

The wording “dem store” in conjunction with the traditional symbol of the Democratic party, as 

well as the slogan “Supporting Victorious Campaigns Since 1985,” clearly signifies a broader 

outlook, and a longer history, than simply President Obama.9 

  c. Proximity of the Products 

 This factor assesses whether two products compete including whether the products serve 

the same purpose and audience appeal. See GLOBALAW Limited, 452 F.Supp.2d at 50-51 

(finding that even two law firms are not competitive).  Here, although Plaintiff wishes to simply 

compare the merchandise, Plaintiff plainly makes the “purchaser” aware that he/she is making a 

political donation and therefore subject to the laws governing such contributions. In this case, the 

context is simply not like purchasing a consumer good at 7-Eleven or Macy’s. Plaintiff’s website 

forewarns that, in exchange for receiving a bumper sticker or t-shirt, “Federal law requires us to 

use our best efforts to collect and report the name, mailing address, occupation, and name of 

employer of individuals whose contributions exceed $200 in an election cycle.”  See Culver 

Decl. ¶ 5, Ex. 4.  Under these circumstances, the respective products are not in competition. 

  d. Bridging the Gap 

 If the parties’ products are not in competition, this factor assesses whether a party may 

expand its use to bring about competition.  See GLOBALAW Limited, 452 F.Supp.2d at 51. 

Plaintiff is a non-profit organization as shown on its USPTO registration and application. It is 

presumably dedicated to fund raising for the reelection of President Obama.  See Plaintiff’s 

                                                           
9 Defendants also use the slogan “President Obama Store—All you need to show your support!”  
Plaintiff offers the meritless argument (Mem. p. 16 n.2) that this slogan creates consumer 
confusion, but Plaintiff has no rights to “President Obama” or the other wording.  There is no 
evidence that this slogan is linked in any consumer’s perception with the asserted trademarks. 
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Burdick Decl. ¶ 4 (all contributions up to an individual’s limit are allocated to Plaintiff). 

Defendants, in contrast, are for-profit retailers; neither Defendants nor their customers are 

covered by federal election laws.  There is simply no evidence that any “bridging of the gap” will 

occur in this case. See Blacks in Govt., 601 F.Supp. at 229. 

  e. No Evidence of Actual Confusion 

 Plaintiff simply speculates as to any actual confusion and provides no evidence on this 

factor.  Defendants too are not aware of any actual confusion.  Schwat Decl. ¶ 9.  This lack of 

actual confusion, with use by the Defendants for five years, cuts against any likelihood of 

confusion. See GLOBALAW Limited, 452 F.Supp.2d at 52; U.S. Exports, 799 F.Supp. at 1247.  

  f. Defendants’ Good Faith 

 Defendants have a long history of working with Democratic candidates in marketing 

political merchandise. Schwat Decl. ¶ 3; Rothschild Decl. ¶ 2. Defendants attempted to do the 

same here when contacted by Plaintiff; however, Plaintiff never responded to Defendants’ 

inquiries in 2007. Defendants did not refuse to stop using the 2008 logo; instead, it is Plaintiff 

who dropped the ball and failed to continue the dialogue with Defendants. Additionally, when 

contacted in 2007, Plaintiff’s Rising Sun logo was not registered with the USPTO which did not 

occur until after the election on December 2, 2008. 

  A showing of bad faith requires evidence that the defendant intended to capitalize on the 

plaintiff’s goodwill; a defendant’s mere knowledge of a plaintiff’s mark is insufficient. See 

GLOBALAW Limited, 452 F.Supp.2d at 52. Plaintiff relies (Mem. p. 15) on Russian Academy of 

Sciences v. American Geophysical Union, 1998 WL 34333239 at *8 (D.D.C.) and Malarkey-

Taylor Assoc., Inc. v. Cellular Telecommunications Industry Assoc., 929 F.Supp. 473, 478 

(D.D.C. 1996).  That reliance is misplaced.  In Russian Academy, the defendant “marketed its 
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journal by emphasizing its alleged continuity with [plaintiff’s journal], even going so far as to 

suggest in a letter that AGU’s new journal would replace the Academy’s discontinued journal.” 

Clearly, unlike the present case, the defendant intended to capitalize on the plaintiff’s goodwill. 

In Malarkey-Taylor, unlike here, the defendant was made aware of actual confusion in the 

marketplace. Even then, the court did not find bad faith, but conduct “not completely innocent.” 

In sum, Plaintiff has no evidence at all to support the allegation of bad faith.10 

  g. Quality of the Products 

 Plaintiff makes no mention of this Polaroid factor and thereby deems it to be neutral. In 

fact, Defendants’ goods have the additional quality of being Union made which distinguishes 

their goods from that of Plaintiff.  This factor thus favors Defendants. 

  h. Sophistication of the Market 

 If products are purchased after careful consideration, this lessens any likelihood of 

confusion. See GLOBALAW Limited, 452 F.Supp.2d at 55.  As discussed above, Plaintiff 

operates in an environment regulated by election laws; it requires and tracks information from a 

donor that is far outside of the usual retail environment.  These donations then are akin to 

regulated purchases such as those for dangerous chemicals, guns, and pharmaceuticals, for 

example. In that environment, one would expect that the donor is making a knowledgeable 

choice. In contrast, Defendants do not indicate that any purchase is a campaign donation. Under  

 

 

                                                           
10 In its factual allegations, Plaintiff asserts that Defendants are using the logos in a deliberate 
and willful attempt to draw on its goodwill (Mem. p. 7).  That allegation, however, comes from 
Plaintiff’s attorney who makes this bald and completely unsupported allegation on “information 
and belief.”  This deserves no weight whatsoever. Plaintiff, wisely, chose not to repeat this 
allegation in its arguments. 
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these differing circumstances, the anticipated sophistication of the donor weighs against any 

likelihood of confusion.  

4. Defendants’ Affirmative Defenses 

 In their forthcoming Answer to Plaintiff’s Corrected Complaint, Defendants intend to  

plead the affirmative defenses of laches, acquiescence, and abandonment, as detailed below. 

Plaintiff must also address these defenses in its likelihood of showing success on the merits of its 

action.  See Sataki v. Broadcasting Bd. of Governors, 733 F.Supp.2d 22, 52 (D.D.C. 2010). 

  a. Laches Bars Relief to Plaintiff 

 “The doctrine of laches bars relief to those who delay the assertion of their claims for an 

unreasonable time.”  Nat’l Assoc. for the Advance of Colored People v. N.A.A.C.P. Legal 

Defense Fund & Educational Fund, Inc.,  753 F.2d 131, 137 (D.C. Cir. 1985), cert. denied, 472 

U.S. 1021 (1985). This affirmative defense consists of three elements: 

 (1) a substantial delay by a plaintiff prior to filing suit; (2) a plaintiff’s awareness that the 
 disputed trademark was being infringed; and (3) a reliance interest resulting from the 
 defendant’s continued development of good-will during this period of delay. 
 
Id. A plaintiff’s delay of five years is sufficient to bar relief.  See Conopco, Inc. v. Campbell 

Soup Co., 95 F.3d 187 (2d Cir. 1996). Cf. Pro-Football, Inc. v. Harjo, 567 F.Supp.2d 46, 54 

(D.D.C. 2008) (collecting cases).   

 The Lanham Act has no applicable statute of limitations and therefore courts look to the 

analogous state statute of limitations to measure the plaintiff’s delay. See Conopco, 95 F.3d at 

191; see generally 6 McCarthy § 31:23. When the suit is brought after the time period in the 

analogous statute of limitations, the burden is on the plaintiff to prove circumstances to 

overcome the defense. See Conopco, 95 F.3d at 191.  The District of Columbia Code provides no 

specific limitations period as to trademarks, but provides a three-year limitations period for 
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causes of action for which a limitation is not otherwise specifically prescribed. See D.C. Code 

Ann. § 12-301(8).  

 Plaintiff clearly brought this action more than three years after it knew of Defendants’ 

alleged infringement.  Any action should have been filed at least by June 12, 2010, three years 

from Plaintiff’s demand letter. Plaintiff’s delay cannot be excused by any ongoing negotiations 

or alleged bad faith. See N.A.A.C.P., 753 F.2d at 137 (identifying excuses for delay).  Plaintiff 

did not continue the negotiations that WPPI commenced in 2007 in response to Plaintiff’s 

demand letter. Additionally, Defendants have not exhibited bad faith, as discussed supra at p. 21. 

Accordingly, Plaintiff’s delay of over three years presumptively establishes laches to bar relief in 

the present action. 

  b. Plaintiff’s Acquiescence Bars Relief 

 Acquiescence is a doctrine related to laches, but one that relies on the owner’s active 

consent to use of a mark, rather than passive consent as in laches.  See, e.g.,  Operation ABLE of 

Greater Boston, Inc. v. National Able Network, Inc., 646 F.Supp.2d 166, 172 (D. Mass. 2009). 

The trademark owner’s active assistance to, and encouragement of, the defendant creates an 

acquiescence that bars relief. Id. Here, Plaintiff is actively acquiring from WPPI the very 

merchandise that Plaintiff complains creates a likelihood of confusion.  See Statement of Facts ¶ 

8.  Plaintiff’s own active consent by its purchases demonstrates that there is no likelihood of 

confusion, and thus relief should be denied. 

  c. Plaintiff’s Mark Has Been Abandoned Based on Uncontrolled Use 

  With respect to abandonment of a mark, the Lanham Act provides the following 

definition: 

 A mark shall be deemed “abandoned” if either of the following occurs: …(2) When any 
 course of conduct of the owner, including acts of omission as well as commission, cause 

Case 1:12-cv-00889-EGS   Document 12   Filed 06/18/12   Page 24 of 27



 25 

 the mark to become the generic name of the goods … or otherwise to lose its significance 
 as a mark. 
 
15 U.S.C. § 1127. 
 
 Here, the use of Plaintiff’s logos, particularly for merchandise such as stickers and 

buttons, is widespread.  See Statement of Facts ¶¶ 6 & 9. This rampant use may support or 

criticize President Obama, and it is not controlled by Plaintiff. The usage that is critical of 

President Obama, in particular, shows that Plaintiff does not control what has become a political 

symbol for freedom of speech in the political context. The web pages at cafepress.com, for 

example, are entitled “Anti Obama Stickers & Bumper Stickers” and “Anti Barrack Obama 

Stickers” The search results from Google Images show the asserted logos combined with wildly 

divergent symbols including Mickey Mouse and the Communistic sickle and hammer, as well as 

the corporate symbols for Apple Computer, Pepsi and General Electric. The public has obviously 

freely adopted the asserted logos for freedom of expression on diverse themes. These search 

results identify the source of each image with a website, and it is apparent that Plaintiff is not the 

source of these images, nor would Plaintiff be likely to be associated with the messages 

conveyed. Under these circumstances, Plaintiff’s logos have lost all significance that Plaintiff is 

the origin of these goods or that these goods are sponsored or endorsed by Plaintiff. By 

definition, Plaintiff’s logos have been abandoned as prescribed by the Lanham Act. 

 D. The Balance Of Equities Favors Defendants 

 In view of Plaintiff’s delay in requesting this preliminary injunction, and therefore the 

lack of irreparable harm, as well as Plaintiff’s laches and acquiescence, the equities clearly do 

not tip in Plaintiff’s favor. Plaintiff argues that it will have increased distribution of merchandise 

in the next few months as the election cycle peaks, but that increase can be expected for 

Defendants as well and Plaintiff has not clearly shown its likelihood of success on the merits.  
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Accordingly, the balance tips in Defendants favor so as to continue their practice in view of 

Plaintiff’s delay and failure to follow through of its demand of five years ago.  See Health Ins. 

Assoc. of Am. v. Novelli, 211 F.Supp.2d 23, 33 (D.D.C. 2002). 

 E. A Denial of the Injunction Is In The Public Interest 

 As discussed above with respect to abandonment, there is widespread use of Plaintiff’s 

logos as simply political symbols within the context of freedom of speech. There is obviously an 

ongoing and accelerating public debate as the 2012 election approaches.  Defendants, along with 

many other vendors, are participating in and facilitating that debate. Since under the unique 

circumstances of this case—which has political overtones—the public debate should proceed 

unhindered, the denial of a preliminary injunction is in the public interest.  Plaintiff has not made 

such a clear showing of an irretrievable loss causing irreparable harm that an injunction should 

issue that stifles the public debate by Defendants and possibly others who would be dissuaded, 

by any injunction, from showing support or criticism in the upcoming national election.  See 

Health Ins. Assoc. of Am., 211 F.Supp.2d at 33 (“At this critical time in the debate on an issue of 

significant public importance, continued debate on the issue is of utmost importance to the 

legislative process”). 

 F. Additional Considerations Against Relief 

 Plaintiff has specifically requested preliminary injunctive relief that encompasses any 

“dilution” of its logos (Mem. p. 21 ¶ 4). Plaintiff, however, has not pleaded any cause of action 

for dilution under 15 U.S.C. § 1125(c). It is axiomatic that Plaintiff may not receive relief for a 

violation that it has not even pleaded. Accordingly, this relief must be disregarded. 
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III.  CONCLUSION 

 In view of the foregoing facts and authorities, and Plaintiff’s considerable delay, the 

extraordinary relief of a preliminary injunction should be denied. 

 

Dated:  June 18, 2012                    By: /s/ Jeffrey R. Cohen 

      Jeffrey R. Cohen, Bar # 421166 
      Michael Culver (pro hac vice) 
      Millen, White, Zelano & Branigan, P.C. 
      2200 Clarendon Blvd., Suite 1400 
      Tel: 703-243-6333 Fax:  703-243-6410 

Email:  cohen@mwzb.com, culver@mwzb.com 
Attorneys for Defendants  
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