GOVERNMENT OF THE DISTRICT OF COLUMBIA
Office of the Attorney General

-

***
January 31, 2013
BY EMAIL AND BY HAND
Charles J. Willoughby, Esq.
Inspector General
Government of the District of Columbia
717 Fourteenth Street, N.W.
Fifth Floor
Washington, D.C. 20005
Re:

Fraternal Order of Police Letter Dated January 28,2013

Dear Inspector General Willoughby:
This letter responds to the January 28,2013 letter sent to your office by Kristopher Baumann,
Chairman of the Metropolitan Police Department Labor Committee of the Fraternal Order of
Police for the Metropolitan Police Department. Mr. Baumann's letter requests that your office
initiate an investigation into the District's payment of private attorneys' fees related to the
defense of several District employees in Chang v. United States, Civil Action No. 02-2010
(EGS/JMF).
For the reasons discussed below, there are no legitimate reasons for an
investigation by the office of the District of Columbia Inspector General of the allegations
contained in Mr. Baumann's letter.
Mr. Baumann's letter makes several incorrect or misleading statements. There are no criminal
investigations of any District employees in this matter and no private lawyer is being paid by the
District to defend any criminal charges. In 2010, U.S. District Judge Emmet Sullivan appointed
U.S. Magistrate Judge John M. Facciola as a Special Master to investigate allegations raised by
the Chang plaintiffs of various civil discovery violations by the District of Columbia, which is a
defendant in the Chang case. 1 There was never a request by Judge Sullivan for Special Master
Facciola to conduct a criminal investigation ofthe allegations made by the Chang plaintiffs, nor
1 The Chang case was filed in October 2002 by seven individuals who were arrested in Pershing Park on
September 27,2002. Several other lawsuits were filed in 2002 by individuals arrested in Pershing Park, and one of
the cases, Barham v. Ramsey, Civil Action No, 02-2283, was certified by Judge Sullivan as a class action. The
Chang plaintiffs opted out of joining the Barham class action case and continued to pursue their individual claims
against the District and seven (7) other defendants. Three ofthe original Chang plaintiffs settled with the District in
2005, thus leaving just four plaintiffs in the case. The Barham plaintiffs settled with the District in February 2010.
The Chang case is the only remaining litigation arising out of the September 2002 IMF arrests.
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has Special Master Facciola stated that he is investigating any criminal issues in the case. Nor to
our knowledge is the U.S. Attorney's office conducting any investigation of this matter. Mr.
Baumann makes the incorrect statement in his letter that during "the past approximately two (2)
years, the [Special Master investigation] has almost exclusively concerned criminal matter." Mr.
Baumann also makes the incorrect statement that "the civil proceedings have been stayed" while
the Special Master conducts "criminally-related proceedings." These statements are not only
incorrect, they appear to be deliberate misrepresentations. The Special Master's investigation
always has been - and continues to be - an investigation into civil discovery matters.
Over the past four and one-half years, Special Master Facciola conducted numerous hearings in
connection with this investigation. Dozens of witnesses have testified and thousands of pages of
documents have been presented to the Special Master by the parties. During the entire
investigation, there has been no finding by Special Master Facciola of any criminal conduct by
the District of Columbia or any of its employees, including employees of the Metropolitan Police
Department.
In addition, Mr. Baumann's letter suggests that it is inappropriate for the District to pay for
attorneys' fees for MPD General Counsel Terry Ryan. At one point during Mr. Ryan's recent
testimony, Special Master Facciola suggested that it might be inappropriate for the Office of the
Attorney General to represent both the District and Mr. Ryan when a conflict appeared to exist
between Mr. Ryan's testimony and that of other District witnesses. The District readily agreed
that it would be prudent for Mr. Ryan to obtain independent counsel under the circumstances.
Although the attorneys representing the Chang plaintiffs have repeatedly suggested during the
hearings that Mr. Ryan and other MPD employees were engaged in some form of criminal
misconduct in the handling of discovery, there is no evidence that Mr. Ryan or other MPD or
District employees engaged in any criminal discovery misconduct. Indeed, Mr. Baumann admits
in his letter that Special Master Facciola suggested that Mr. Ryan obtain independent counsel
"due to potential conflicts," not because of any criminal misconduct.
Mr. Baumann's letter is incorrect in suggesting that counsel fees for Mr. Ryan (and former OAG
attorney Monique Pressley) have been unlawfully paid by the District of Columbia. Not only
does the evidence fail to suggest any criminal misconduct on the part of any MPD or District
employee, but more pertinently the District has not paid any attorneys' fees for Mr. Ryan and
Ms. Pressley - their legal representation by private lawyers has been on a pro bono basis. We
are very grateful that we have public spirited lawyers and law firms in the District who are
willing to volunteer their services to prevent the budget-constrained District from having to pay
attorneys' fees for baseless allegations made against civil servants who were simply carrying out
their day-to-day duties on behalf of all of our citizens. To burden these lawyers with an
investigation (not to mention wasting your office's time and resources) would be a travesty.
Finally, Mr. Baumann complains about the payment of attorneys' fees by the District of
Columbia for other MPD employees who were sued in their individual capacities by the Chang
plaintiffs. These payments have been made for years in this case as required by D.C. Code § 5115.04. There has never been any suggestion by the Chang plaintiffs or the FOP during the 10
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years of this litigation that these individual defendants engaged in any criminal misconduct. It is
important to repeat that this is a civil case with only civil liability at issue. At no time have the
Chang plaintiffs or the FOP - until now - complained about these payments, even though they
have been made pursuant to District of Columbia law, have been properly approved and have
been public knowledge for years.
In conclusion, it is important to note that throughout this protracted litigation, the Chang
plaintiffs and their supporters repeatedly have made reckless allegations of discovery misconduct
against the District as a matter of litigation tactics. Each time an unfounded discovery allegation
fails, the Chang plaintiffs and their supporters raise new and equally baseless allegations. Mr.
Baumann's letter is the most recent example of this litigation tactic. Indeed, in our view, Mr.
Baumann's letter is a flagrant misuse of FOP resources, which in no way advances the interests
of the FOP, by having the FOP serve as a partisan advocate for the Chang plaintiffs in their suit
against the District of Columbia.
For the above reasons, I respectfully urge that an investigation by the District of Columbia
Inspector General into this matter is unwarranted, unnecessary and inappropriate.
Please feel free to contact me if you have any questions concerning this matter.
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Irviri B. Nathan
Attorney General for the District of Columbia

