
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
MATTHEW AUGUST LeFANDE,   : 
       : 
   Plaintiff,   : 
       : 
v.       :    C.A. No. 1:10-cv-01857(HHK) 
       :    
CAROLYN ANNE MISCHE-HOEGES,  : 
       : 
   Defendant.   : 
__________________________________________:  
 

MEMORANDUM OF POINTS AND AUTHORITIES  
IN SUPPORT OF DEFENDANT’S MOTION TO DISMISS 

 
 Plaintiff Matthew August LeFande (“LeFande”) has brought a multi-count Complaint against 

Defendant Carolyn Anne Mische-Hoeges (“Mische-Hoeges”) alleging federal claims arising under 42 

U.S.C. § 1983 and additional claims under the common law.  As set forth below, LeFande's lawsuit 

fails to state a claim under § 1983 for any deprivation of his rights, privileges or immunities secured 

by the United States Constitution inasmuch as LeFande has failed to sufficiently plead that Mische-

Hoeges was acting under color of state law with respect to any of the alleged wrongful conduct in 

which she purportedly engaged.    

Should this Court decide to exercise supplemental jurisdiction over the common law claims, 

they also should be dismissed because LeFande has failed to state claims upon which relief may be 

granted. 

I. STATEMENT OF FACTS 

A. The Parties 

Plaintiff LeFande is a resident of Arlington, Virginia, who professes to be a former "highly 

decorated" member of the District of Columbia Police Department and a licensed attorney in the 

District of Columbia.  Complaint, ¶¶ 1, 14.  Defendant Mische-Hoeges is a resident of Alexandria, 
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Virginia, is a uniformed member of the District of Columbia Metropolitan Police Department, and is 

employed at the First District Headquarters.  Id., ¶¶ 2, 12.  LeFande alleges that he and Mische-Hoeges 

were romantically involved from August 2009 until April 2010.  Id., ¶ 15.   

B. The Virginia Actions 

Following the ending of their relationship, on May 31, 2010 and June 22, 2010, respectively, in 

her individual capacity, Mische-Hoeges reported to the police departments of the City of Alexandria, 

where she lives, and the County of Arlington, where LeFande resides, that LeFande was stalking her.  

Id., ¶¶ 28, 43.  Mische-Hoeges told both the Alexandria and Arlington Police Departments that 

LeFande had sent threatening emails to her and her new boyfriend and that LeFande had called her 

new boyfriend.  Id., ¶¶ 29, 43.  Mische-Hoeges requested that a protective order be issued, but neither 

jurisdiction issued a warrant or a protective order.  Id., ¶¶ 37, 40, 43, 44.   It is these same threats and 

other misconduct which led to LeFande’s arrest and prosecution in the District of Columbia.   

C. LeFande’s Arrest For Stalking 

On June 22, 2010, in her individual capacity, Mische-Hoeges met with First District 

Metropolitan Police Department Detective Rosslyn Rushing and Police Department Sergeant Francis 

Martello.  Id., ¶¶ 45-46, 48.  Martello directed Officer Timothy Toland to take Mische-Hoeges’ report, 

which LeFande asserts falsely claimed that there was a history of domestic violence between LeFande 

and Mische-Hoeges.  Id., ¶¶ 50-51.   

Martello approved Officer Toland’s report and Detective Rushing prepared an application for 

an arrest warrant against LeFande.  Id., ¶¶ 52-53.  The Affidavit in support of the application (the 

“Affidavit”) prepared by Detective Rushing states that LeFande called Mische-Hoeges a “filthy 

whore” in an email and that another email “contained obscenities.”  Id., ¶ 54.  More specifically, this 

Affidavit detailed LeFande’s many threatening emails and provided that, without authorization, he 
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reviewed her emails and disseminated a pornographic video of Mische-Hoeges.  Exhibit A at 1.   

Based upon these facts, the affiant, Detective Rushing and a supervising Lieutenant (as evidenced by 

the initials in the margin of the Affidavit) found that there was probable cause to believe that a crime 

was committed (id. at 1-2) and a criminal complaint (the “Criminal Complaint”) was filed against 

LeFande for stalking in violation of 22 D.C. Code § 404(b).1  Exhibit B.  On June 23, 2010, Senior 

Superior Court Judge Susan Winfield approved Detective Rushing’s application for a warrant and a 

warrant was issued for LeFande’s arrest.  Id.; see also Complaint, ¶ 71.  In order to issue this warrant, 

Judge Winfield expressly found that the Criminal Complaint and Affidavit provided probable cause 

for his arrest.  Exhibit B.  Thus, Detective Rushing, a supervising Lieutenant, and the Court considered 

the Affidavit and Criminal Complaint and found that there was probable cause to believe a crime was 

committed. 

On July 8, 2010, LeFande turned himself into the U.S. Marshal’s Service at the D.C. Superior 

Court and he was transported to the First District Headquarters.  Complaint, ¶¶ 74-75.  LeFande 

asserts that he was intentionally held there until he missed the cut-off time for his case to be heard that 

day.  Id., ¶ 75.  During this time, LeFande alleges that he suffered various indignities as a prisoner.  

Id., ¶ 76.  After being booked, LeFande alleges that he was left alone in a small cell for many hours 

and, then, transported to the Marshal’s cell block at the Superior Court.  Id., ¶ 77.  Following a hearing 

on July 9, 2010, LeFande was released on his personal recognizance with the requirement that he 

appear in person before the District of Columbia Pretrial Services agency each week.  Id., ¶ 82.    

On July 9, 2010, the United States Attorney for the District of Columbia (“U.S. Attorneys’ 

Office”) filed a Criminal Information against LeFande for attempted stalking in violation of 22 D.C. 

Code §§ 432 and 1803.   Exhibit C.  On September 10, 2010, the U.S. Attorney’s Office elected not to 

prosecute the criminal charges against LeFande and the case was dismissed without prejudice.  
                                                 
1  Stalking is now codified in § 22-3131, et seq. of the D.C. Code. 
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Complaint., ¶ 86; see also Exhibit D at 1.  

D. The Temporary Protection And Consent Orders  

On June 22, 2010, in her individual capacity, Mische-Hoeges filed a Petition and Affidavit for 

Civil Protection Order against LeFande with the D.C. Superior Court’s Domestic Violence Unit (the 

“Petition”).  Exhibit E.  The Petition again detailed the threatening emails sent by LeFande, that he 

called her a “filthy whore,” that he sent a pornographic video to every employee at her new 

boyfriend’s place of work, that he contacted her boyfriend, and that he called Mische-Hoeges from a 

disguised number.  Id. at 1-2.  This is the same information that was previously provided to the 

Virginia and District of Columbia authorities.  On June 22, 2010, Magistrate Judge Epps conducted a 

hearing on Mische-Hoeges’ Petition.  Exhibit  F.  At this hearing, Mische-Hoeges provided sworn 

testimony to support the allegations in her Petition.  Id. at 3-9.  Based upon this evidence, Judge Epps 

entered a Temporary Protective Order that was valid through July 6, 2010.  Exhibit G; Complaint, ¶ 

63. 

On July 6, 2010, Associate Judge Lopez conducted another hearing with respect to Mische-

Hoeges’ Petition.  Exhibit H.  Judge Lopez found that LeFande was properly served, but he refused to 

appear.  Id. at 2.  As a result, a bench warrant was issued for his arrest.  Id.; see also Exhibit I.  At this 

hearing, Mische-Hoeges again provided sworn testimony to support the allegations in her Petition.  

Exhibit H at 2-6.  Based upon the Petition and this testimony, on July 6, 2010, Judge Lopez entered an 

Ex Parte Civil Protection Order against LeFande and expressly found “that the safety or welfare of 

Petitioner [Mische-Hoeges] and/or a family member is endangered by Respondent [LeFande] …..”  Id. 

at 7-9; see also Exhibit J.  On July 29, 2010, the Ex Parte Civil Protection Order was vacated on the 

grounds that LeFande did not appear at the July 6, 2010 hearing; however, with LeFande’s consent, 

the Temporary Protection Order was extended to August 30, 2010, and then again until September 20, 
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2010.  Exhibit K.  To avoid a trial, on September 21, 2010, LeFande entered into a Consent Order.  

Exhibit  L.    In this Consent Order, LeFande agreed, inter alia, that he would not assault, threaten, 

harass, stalk, or contact Mische-Hoeges, that he would stay at least 100 feet away from her, and that he 

would “not copy, distribute, send over email, text or any other internet, social cite any photos, or 

videos of Petitioner [Mische-Hoeges] alone or with other people including the Respondent [LeFande].  

Respondent [LeFande] shall remove all photos and videos of Petitioner [Mische-Hoeges] from any 

public domain.”  Id.  As a result of this Consent Order, the Petition was dismissed without prejudice.  

Id.; see also Complaint, ¶ 87.  

E. The Revocation Of LeFande’s Concealed Weapons Permit And The BOLO Alert 
 
On June 25, 2010, the Virginia Commonwealth’s Attorney filed a Motion to Suspend 

LeFande’s Concealed Weapons Permit.  Exhibit  M.  This motion was supported by a letter submitted 

by the Arlington County Chief of Police.  Id.  This letter provides, inter alia, that there was an active 

stalking warrant against LeFande in the District of Columbia, LeFande’s own psychologist believed 

that he was “unstable and unsafe” and should be voluntarily admitted to a psychiatric hospital, and 

LeFande posted a statement on his Facebook page “apologizing to everyone he disappointed” and 

stating that he “took his own life.”  Id.  That same day, the Arlington County Circuit Court granted the 

Commonwealth’s motion and suspended LeFande’s concealed weapons permit.  Exhibit N.  As a 

result of his Facebook posting, a BOLO Endangered Person alert was issued noting that LeFande may 

be armed and that officers should “USE EXTREME CAUTION”.  Exhibit O. 

II. ARGUMENT 

A. Legal Standards Under Rule 12(b)(6) And Judicial Notice 

A motion to dismiss pursuant to Rule 12(b)(6) tests the legal sufficiency of the Complaint.  

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 127 S. Ct. 1955, 1965 (2007).  To survive a Rule 
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12(b)(6) motion, a complaint’s “[f]actual allegations must be enough to raise a right to relief above the 

speculative level.”  Id. at 1965.  “[A] plaintiff’s obligation to provide the ‘grounds’ of his 

‘entitle[ment] to relief’ requires more than labels and conclusions, and a formulaic recitation of the 

elements of a cause of action will not do.”  Id. at 1964-65; see also Murray v. Mulgrew, 704 F. Supp. 

2d 45, 47 (D.D.C. 2010).  

In support of this Motion, Mische-Hoeges relies upon filings, hearing transcripts, and rulings 

with respect to proceedings concerning Mische-Hoeges and LeFande in the Superior Court for the 

District of Columbia and the Circuit Court of Arlington County, Virginia that are directly related to the 

allegations made in LeFande’s Complaint.  It is well-settled that this Court may take judicial notice of 

other cases including the same subject matter or questions of a related nature between the same parties.  

Coleman v. Burnett, 477 F.2d 1187, 1198 (D.C. Cir. 1973); Fletcher v. Evening Star Newspaper Co., 

133 F.2d 395 (D.C. Cir. 1942), cert. denied, 319 U.S. 755 (1943)).  It is also well-established that this 

Court may take judicial notice of these filings, hearing transcripts, and rulings without converting this 

motion to dismiss into one for summary judgment.  Jovanovic v. US-Algeria Bus. Council, 561 F. 

Supp. 2d 103, 107 n. 1 (D.D.C. 2008) (citing Jankovic v. Int’l Crisis Group, 494 F.3d 1080, 1088 

(D.C. Cir. 2007) (rejecting contention that district court’s reliance on exhibits that were “public record 

information” from a party’s filing in another matter converted a motion to dismiss into a motion for 

summary judgment)); Rogers v. Johnson-Norman, 466 F. Supp. 2d 162, 165 n.3 (D.D.C. 2006); Wise 

v. Glickman, 257 F. Supp. 2d 123, 130 n.5 (D.D.C. 2003) (court is “allowed to take judicial notice of 

matters in the general public record, including records of prior litigation, without triggering the 

conversion requirement.”). 

Accordingly, the Court should take judicial notice of the Exhibits attached to this Motion. 
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B. Legal Standard For Claims Under § 1983 

Section 1983 provides a cause of action against:  

Every person who, under color of any statute, ordinance, regulation, custom, or usage, 
of any State or Territory or the District of Columbia, subjects, or causes to be subjected, 
any citizen of the United States or other person within the jurisdiction thereof to the 
deprivation of any rights, privileges, or immunities secured by the Constitution and 
laws. 
 

42 U.S.C. § 1983.  A plaintiff bringing a § 1983 claim “must allege both (1) that he was deprived of a 

right secured by the Constitution or laws of the United States, and (2) that the defendant acted 'under 

color of' the law of a state, territory or the District of Columbia.”  Hoai v. Vo, 935 F.2d 308, 312 (D.C. 

Cir. 1991) (citing Adickes v. S.H. Kress & Co., 398 U.S. 144, 150, 90 S. Ct. 1598, 26 L. Ed. 2d 142 

(1970)). 

C. LeFande’s § 1983 Claims Should Be Dismissed (Counts I, II, IV And VII) 
 
LeFande’s § 1983 claims are found in Count I (Deprivation of a Liberty Interest); Count II 

(Deprivation of a Liberty Interest); Count IV (§ 1983 Malicious Prosecution), and Count VII (False 

Arrest/False Imprisonment) of his Complaint.  LeFande asserts that Mische-Hoeges initiated a 

criminal proceeding against him “by an application for a warrant by and through her personal friends 

and associates” -- presumably Detective Rushing, Sergeant Mortello, and Officer Toland.  (Complaint, 

¶ 89) and that the application by them was made “under color of state authority.”  Id., ¶ 90; see also id. 

at ¶¶ 91, 95, 106.  A review of the factual allegations in the Complaint and attached Exhibits confirms, 

however, that LeFande has failed to allege the type of conduct that would support the conclusion that 

Mische-Hoeges was acting under “color of state authority” as is required to state a § 1983 claim.  

Accordingly, LeFande’s federal claims under § 1983 are fatally flawed and should be dismissed. 

The legal concept of “under color of state law” has been explained by the Supreme Court in 

two landmark cases.  In United States v. Classic, 313 U.S. 299, 326, 61 S.Ct. 1031, 1043, 85 L. Ed. 

Case 1:10-cv-01857-HHK   Document 5-2    Filed 11/23/10   Page 7 of 18



 8

1368 (1941), the Court stated that: 

Misuse of power, possessed by virtue of state law and made possible only 
because the wrongdoer is clothed with the authority of state law, is action taken 
“under color of state law.” 
 

In Screws v. United States, 325 U.S. 91, 111, 65 S.Ct. 1031, 1040, 89 L. Ed. 1495 (1944), the Court 

reaffirmed the Classic formula and stated more simply that “under ‘color’ of law means under 

‘pretense’ of law.”  The Screws Court made clear that “acts of officers in the ambit of their personal 

pursuits are plainly excluded.”  Id.   

 Applying the law to the allegations in LeFande's Complaint confirms that he has no viable § 

1983 claim.  The fact that Mische-Hoeges is a uniformed member of the District of Columbia 

Metropolitan Police Department is not dispositive of whether her actions in reporting LeFande’s 

stalking constitutes conduct “under color of state law.”  Indeed, the Supreme Court's decision in 

Screws confirms that where, as here, an individual is pursuing private claims and not acting by virtue 

of state authority, that person is not acting under color of state law merely because the person is a state 

officer.  Screws, 325 U.S. at 111. 

 In this case, LeFande does not allege that Mische-Hoeges was either performing her “official 

duties” or “clothed with the authority of state law” when she made a report to Officer Timothy Toland 

that LeFande was stalking her.  Id., ¶ 53.  Mische-Hoeges did not direct Officer Toland to take her 

report.  Rather, the Complaint asserts that Sergeant Martello directed Officer Toland to do so.  Id., ¶ 

50.  Additionally, the Complaint does not allege that Mische-Hoeges approved Officer Toland’s report 

or that she applied for an arrest warrant.  Rather, Sergeant Martello approved the report and Detective 

Rushing applied for the warrant.  Id., ¶¶  52-53.  All that is alleged against Mische-Hoeges is that she 

reported LeFande’s stalking.   

 The Complaint also alleges that Mische-Hoeges obtained a Temporary Protection Order 
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against LeFande from the District of Columbia Superior Court (Id., ¶ 63), but, again, there is no 

allegation that Mische-Hoeges obtained this order under her authority as a police officer.  Instead, the 

actions of Mische-Hoeges in making a report and obtaining a Temporary Protection Order from the 

Superior Court all are purely personal actions that any individual may undertake and pursue.2  A 

review of the Exhibits to this Motion makes the personal nature of Mische-Hoeges’ actions all the 

more clear. 

 In sum, the actions of which LeFande complains are those of Mische-Hoeges acting for 

personal reasons and pursuing private aims to protect herself from a predator.  LeFande does not allege 

any purported wrongful conduct of Mische-Hoeges that was “made possible only because [she] [was] 

clothed with the authority of state law,” as the Supreme Court in Classic said was necessary in order to 

find that an individual was acting “under color of state law.” 

 The Circuit courts have uniformly followed this line of analysis.  For example, in Delcambre v. 

Delcambre, 635 F.2d 407 (5th Cir. 1981), the Fifth Circuit affirmed the dismissal of a complaint 

brought under §§ 1983 and 1985 against a chief of police who, while on duty, allegedly assaulted and 

restrained the plaintiff, his sister-in-law, on the premises of the municipal police station.  Even though 

at the time of the incident the police chief was on duty, the Fifth Circuit held that the plaintiff "failed 

to prove a cause of action under 42 U.S.C. § 1983" because the altercation arose out of an argument 

over family and political matters.  635 F.2d at 408.  As the appeals court explained, “although Chief 

Delcambre allegedly assaulted Amy Delcambre on the premises of the municipal police station, it is 

clear that he was not acting under color of law as required for liability under that statute.”  Id.   

                                                 
2   The Complaint further alleges that LeFande was "intentionally" held at the First District 
Headquarters until he missed the cutoff time for his case to be heard that day and as a result he was 
deprived of his liberty resulting in "severe emotional distress."  Complaint, ¶¶ 75, 120, 130.  There is 
no allegation, however, that Mische-Hoeges caused LeFande to be intentionally held in the First 
District Headquarters until after the cutoff time for a hearing that day.  If LeFande has any complaint, 
it is against the Metropolitan Police Department or perhaps others, not Mische-Hoeges. 
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 Similarly, in Gritchen v. Collier, 254 F.3d 807, 812 (9th Cir. 2001), the Ninth Circuit Court of 

Appeals emphasized that “just because [a defendant] is a police officer does not mean that everything 

he does is state action.”  In that case, the appeals court upheld the dismissal of a lawsuit against a 

police officer who had pursued private litigation against the plaintiff even though the state law under 

which the defendant officer proceeded applied to police officers only.  Id. at 814.3  

 This Court has stated that officers acting solely “in the ambit of their personal pursuits” are not 

acting under color of state law.   G’Sell v. Carven, 2010 U.S. Dist. LEXIS 73134, *17-18 (D.D.C. July 

21, 2010) (citing Screws, 325 U.S. at 111).  Simply because an individual is a police officer, this “does 

not alone transform private acts into acts under color of state law.”  Id. at *19-20 (quoting Van Ort, 92 

F.3d 831, at 839). Thus, “[a]cts committed by a police officer even while on duty and in uniform are 

not under color of state law unless they are in some way related to the performance of police duties.”  

Id. at *18-19 (quoting Gibson, at 1516 (7th Cir. 1990) (internal quotation marks omitted); see also 

Parrilla-Burgos v. Hernandez-Rivera, 108 F.3d 445, 449 (1st Cir. 1997) (an officer does not act under 

color of law “if the challenged conduct is not related in some meaningful way either to the officer’s 

governmental status or to the performance of his duties”).   

 In sum, because LeFande’s legal conclusion in paragraph 90 of the Complaint that Mische-

                                                 
3  Other courts have reached a similar conclusion that merely because the conduct was that of a 
law enforcement officer does not entail that the officer was acting under color of state law.  See, e.g., 
Van Ort v. Estate of Stanewich, 92 F.3d 831, 838 (9th Cir. 1996) (“the district court was not required to 
find that [the officer] acted under color of state law merely because he was a law enforcement 
officer”); Martinez v. Colon, 54 F.3d 980, 985 (1st Cir. 1995) (noting difference between police 
officer’s tortious conduct that takes place within context of arrest, interrogation, or similar maneuver 
and private violence); Pitchell v,. Callan, 13 F.3d 545, 548 (2nd Cir. 1994) (officer’s shooting of 
acquaintance was not acting in accordance with police regulation or invoking authority of police 
department); Gibson v. City of Chicago, 910 F.2d 1510, 1516 (7th Cir. 1990) (“Acts committed by a 
police officer even while on duty and in uniform are not under color of state law unless they are in 
some way related to the performance of police duties.”) (citation omitted); Bonsignore v. City of New 
York, 683 F.2d 635, 638-39 (2d Cir. 1982) (officer was within ambit of personal pursuits when he shot 
his wife); Stengel v. Belcher, 522 F.2d 438, 441 (6th Cir. 1975) (“Acts of police officers in the ambit of 
their personal, private pursuits fall outside of 42 U.S.C. § 1983”)(citation omitted). 
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Hoeges’ application for a warrant “was made under color of state authority” is not supported by the 

specific facts pled, and is proven demonstrably false by the attached Exhibits, LeFande’s § 1983 

claims in Counts I, II, IV, and VII should be dismissed.4   

D. LeFande’s State Law Claims Should Be Dismissed 
 

1.  LeFande Has Failed To State A Claim For Common Law Malicious 
 Prosecution (Count III) 

 
To establish a malicious prosecution claim, a plaintiff must show: (1) the initiation or 

procurement of criminal proceedings; (2) without probable cause; (3) primarily for a purpose other 

than bringing an offender to justice; and (4) termination of the proceedings in favor of the accused.  

Rice v. District of Columbia, 2010 U.S. Dist. LEXIS 56057, *11 (D.D.C. June 7, 2010) (citing Davis 

v. Giles, 769 F.2d 813, 814-815 (D.C. Cir. 1985)).   

LeFande’s malicious prosecution claim fails because, as set forth above, the proceedings were 

not initiated without probable cause.  Indeed, as set forth above, Detective Rushing, a supervising 

Lieutenant, and the Court found there was probable cause to believe a crime was committed and that 

an arrest was warranted.  Further, these proceedings were not brought for a purpose other than 

bringing LeFande to justice – as set forth above, they were brought to stop his stalking of Mische-

Hoeges.   Finally, LeFande cannot show that the underlying criminal proceeding terminated in his 

favor.  See Rice, 2010 U.S. Dist. LEXIS 56057 at *11.  While the underlying case was dismissed by 

the Superior Court without prejudice for want of prosecution, there was no resolution on the merits.  

“If termination does not relate to the merits -- reflecting on neither innocence of nor responsibility for 

the alleged misconduct -- the termination is not favorable in the sense it would support a subsequent 

action for malicious prosecution.”  Id. at 11-12 (citing Brown v. Carr, 503 A.2d 1241, 1245 n.2 (D.C. 

                                                 
4  Because Mische-Hoeges’ reports to the Alexandria City and Arlington County authorities were 
based upon the same threats and conduct, also were made in her individual capacity, and were not 
acted upon, they also cannot form the basis of a § 1983 action.   
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1986).  Accordingly, Count III should be dismissed. 

2. LeFande Has Failed To State Claims For Abuse Of Process  
(Counts V and VI) 

 
To establish an abuse of process claim, a plaintiff must allege some ulterior purpose other than 

achieving the intended goal of the process in question.  Raiford v. District of Columbia, 1997 U.S. 

App. LEXIS 13699, *5 (D.C. Cir. 1997) (unpublished); see also Yellow Bus Lines, Inc. v. Local Union 

639, 883 F.2d 132, 137-39 (D.C. Cir. 1989).  Specifically, under District of Columbia law, a claim for 

abuse of process exists where the legal system has been used to accomplish some end which is without 

the regular purview of the process, or which compels the party against whom it is used to do some 

collateral thing which he could not legally and regularly be required to do.  Rogers, 466 F. Supp. 2d at 

175 (quoting Scott v. District of Columbia, 101 F.3d 748, 755 (D.D.C. 1997) (quoting Bown v. 

Hamilton, 601 A.2d 1074, 1079 (D.C. 1992)).  “There is no abuse of process when, although a person 

‘acts spitefully, maliciously, or with an ulterior motive in instituting a legal proceeding,’ the 

proceeding in question is also used for its intended purpose.”  Rogers, 466 F. Supp. 2d at 175.  “[T]he 

entirely justified prosecution of another on a criminal charge does not become abuse of process merely 

because the instigator dislikes the accused and enjoys doing him harm.”  Id. (holding that alleged 

stalker had failed to state a claim for abuse of process against his accuser). 

   Here, LeFande claims that Mische-Hoeges abused the judicial process because she applied for 

an arrest warrant and Temporary and Civil Protection Orders without probable cause, and did so with 

the ulterior motive to “discredit and discourage LeFande from reporting her time and attendance fraud 

to the Metropolitan Police Department’s Internal Affairs Bureau.”  Complaint, ¶¶ 111-12, 115-16.  

First, LeFande does not claim that Mische-Hoeges applied for an arrest warrant --  he alleges that 

Detective Rushing did.  Complaint, ¶ 53.  Second, as set forth above, Detective Rushing, a supervising 

Lieutenant, and the Court found that there was probable cause to support an arrest warrant and 
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Mische-Hoeges acted for the purpose of protecting herself.  Moreover, the Superior Court entered the 

Temporary Protective Order only after reviewing the Petition and hearing sworn evidence, LeFande 

consented to two extensions of this Order, and he ultimately agreed to the Consent Order wherein he 

agreed to stop the conduct that was the basis of the Petition, these Orders, and his arrest.  The fact that 

Detective Rushing, a supervising Lieutenant, and multiple Judges found that there was probable cause 

for an arrest warrant, a Temporary Protective Order, and the Consent Order amply demonstrates that 

Mische-Hoeges had a legitimate basis to be concerned for her safety.  Because LeFande cannot show 

that the process was used to accomplish an end not regularly or legally obtainable, his abuse of process 

claim fails. 

3. LeFande Has Failed To State A Claim For False Arrest/False 
Imprisonment (Count VII) 

 
Under District of Columbia law, false imprisonment “is defined as the unlawful detention of a 

person without a warrant or for any length of time whereby he is deprived of his personal liberty or 

freedom of locomotion; it may be caused by actual force, or by fear of force, or even by words.”5  

Barnhardt v. Dist. of Columbia, 2010 U.S. Dist. LEXIS 71418, *47 (D.D.C. July 16, 2010) (quoting 

Tocker v. Great Atl. & Pac. Tea Co., 190 A.2d 822, 824 (D.C. 1963)).  To prevail, a plaintiff must 

demonstrate “that the police acted without probable cause, in an objective constitutional sense, to 

effectuate his arrest.”  Id. (quoting Taylor v. Dist. of Columbia, 691 A.2d 121, 125 (D.C. 1997) 

(internal citation omitted)).6  Such a claim cannot be brought where the actions taken were permitted 

                                                 
5  In the District of Columbia, the elements of the torts of false arrest and false imprisonment are 
identical.  Pointer v. Dist. of Columbia, 2010 U.S. Dist. LEXIS 92517, *17 n.5 (D.D.C. Sep. 7, 2010) 
(“Because the elements of the torts of false arrest and false imprisonment are the same, the Court will 
address them as if they were one count of the complaint even though plaintiffs list them as two.”); see 
also Jackson v. Dist. of Columbia, 412 A.2d 948, 954 (D.C. 1980) (“In this jurisdiction the gist of a 
complaint for false arrest or false imprisonment is an unlawful detention.” (citing Marshall v. Dist. of 
Columbia, 391 A.2d 1374, 1380 (D.C. 1978))).  Accordingly, for ease of reference Mische-Hoeges 
will simply refer to this count as one for “false imprisonment.” 
 
6  The standard for arrest is probable cause, Gerstein v. Pugh, 420 U.S. 103, 112, 95 S. Ct. 854, 
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by law.  Raiford,  1997 U.S. App. LEXIS 13699 at *5; Jackson, 412 A.2d at 954. 

A defense to such a claim is established if the officers had a good faith, reasonable belief in the 

validity of the arrest and detention.  Jackson, 412 A.2d at 954 (“The district court’s finding that the 

arrest was reasonable and based on probable cause determines the issue of the validity of the arrest and 

detention by establishing a complete defense for the officers and the District.”). 

In his Complaint, LeFande claims that there was a false arrest/false imprisonment because 

Mische-Hoeges caused his arrest and imprisonment where no probable cause existed.  Complaint, ¶ 

119.  First, since Mische-Hoeges did not apply for the arrest warrant, she did not cause LeFande’s 

arrest or imprisonment.  Second, because Detective Rushing, a supervising Lieutenant, and the Court 

found that there was probable cause for LeFande’s arrest, this claim should be dismissed.  Third, even 

if they had not found probable cause, the Affidavit, Criminal Complaint, Temporary Protection Order, 

Consent Order, Motion to Suspend Concealed Weapon Permit and BOLO Alert make clear that 

Mische-Hoeges had a good faith, reasonable belief that she was in danger and, thus, her reporting of 

LeFande’s stalking was reasonable and cannot support a false imprisonment claim. 

4. LeFande Has Failed To State A Claim For Defamation (Count VIII) 

To establish defamation, a plaintiff must allege: “(1) that the defendant made a false and 
                                                                                                                                                                      
43 L. Ed. 2d 54 (1975), which denotes “facts and circumstances within the officer’s knowledge that 
are sufficient to warrant a prudent person, or one of reasonable caution, in believing, in the 
circumstances shown, that the suspect has committed, is committing, or is about to commit an 
offense.”  Michigan v. DeFillippo, 443 U.S. 31, 37, 99 S. Ct. 2627, 61 L. Ed. 2d 343 (1979).  It is a 
“practical, nontechnical conception,” Brinegar v. United States, 338 U.S. 160, 176, 69 S. Ct. 1302, 93 
L. Ed. 1879 (1949), factoring in “the factual and practical considerations of everyday life on which 
reasonable and prudent men, not legal technicians, act,” id. at 175.  “Whether probable cause exists 
depends upon the reasonable conclusion to be drawn from the facts known to the arresting officer at 
the time of the arrest.” Devenpeck v. Alford, 543 U.S. 146, 152, 125 S. Ct. 588, 160 L. Ed. 2d 537 
(2004) (citing Maryland v. Pringle, 540 U.S. 366, 371, 124 S. Ct. 795, 157 L. Ed. 2d 769 (2003)).  The 
arresting officer’s state of mind is not relevant in determining whether probable cause exists, 
Devenpeck, 543 U.S. at 152, and his “subjective motive does not invalidate objectively reasonable 
behavior under the Fourth Amendment,” Oberwetter v. Hilliard, 680 F. Supp. 2d 152, 167 (D.D.C. 
2010). 
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defamatory statement concerning the plaintiff; (2) that the defendant published the statement without 

privilege to a third party; (3) that the defendant’s fault in publishing the statement amounted to at least 

negligence; and (4) either that the statement was actionable as a matter of law irrespective of special 

harm or that its publication caused the plaintiff special harm.’”  Beeton v. Dist., 779 A.2d 918, 923 

(D.C. 2001) (quoting Crowley v. North American Telecomms. Ass’n, 691 A.2d 1169, 1173 n.2 (D.C. 

1997) (other citation omitted)).   

“Truth is an absolute defense to defamation claims.”  Benic v. Reuters America, Inc., 357 F. 

Supp. 2d 216, 221 (D.D.C. 2004); Olinger v. American Sav. & Loan Ass’n, 409 F.2d 142, 144 (D.C. 

Cir. 1969) (“Truth, of course, is a complete defense to a charge of libel.”).  “This defense may be 

established by demonstrating that the statements in question are ‘substantially true.’” Benic, 357 F. 

Supp. 2d at 221 (quoting Lohrenz v. Donnelly, 223 F. Supp. 2d 25, 59 (D.D.C. 2002)).  “‘Substantially 

true’ means that the ‘gist’ of the statement is true or that the statement is substantially true, as it would 

be understood by its intended audience.”  Id. (quoting Moss v. Stockard, 580 A.2d 1011, 1023 (D.C. 

1990)). 

In his Complaint, LeFande falsely alleges that Mische-Hoeges defamed him by reporting to the 

City of Alexandria, Arlington County, and District of Columbia Metropolitan Police Departments that 

he was “dangerous,” which he claims is false.  Complaint, ¶¶ 122-23.  The fact that Detective Rushing, 

a supervising Lieutenant, and multiple judges found there was probable cause for LeFande’s arrest and 

that the Temporary Protective Order and Consent Order should be entered demonstrates that LeFande 

was dangerous.  Indeed, even his own psychologist stated that he was “unstable and unsafe” and 

should be admitted to a psychiatric hospital.  Finally, LeFande’s concealed weapons permit would not 

have been suspended and the BOLO Endangered Person alert (noting that LeFande may be armed and 

that officers should “USE EXTREME CAUTION”) would not have been issued if LeFande was not 
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dangerous.  Thus, Mische-Hoeges’ alleged statement that LeFande was dangerous was not only 

substantially true, but demonstrably true and, as such, LeFande’s defamation claim should be 

dismissed. 

5. LeFande Has Failed To State A Claim For Intentional Infliction of 
Emotional Distress (Count IX) 

 
To establish a prima facie case of intentional infliction of emotional distress under District of 

Columbia law, a plaintiff must show: (1) extreme and outrageous conduct on the part of the defendant 

which (2) either intentionally or recklessly (3) causes the plaintiff severe emotional distress.  Larijani 

v. Georgetown Univ., 791 A.2d 41, 44 (D.C. 2002).  The conduct must be “so outrageous in character, 

and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as 

atrocious, and utterly intolerable in a civilized community.”  Homan v. Goyal, 711 A.2d 812, 818 

(D.C. 1998) (quotation omitted).  In general, “a case of intentional infliction of emotional distress is 

made out only if the recitation of the facts to an average member of the community would arouse his 

resentment against the actor, and lead him to exclaim ‘Outrageous!’"  Id. (quoting RESTATEMENT 

(SECOND) OF TORTS § 46 (1965)).  Furthermore, the emotional distress must be severe. Under 

District of Columbia law, “[s]evere emotional distress is defined as an emotional response so acute 

that no reasonable person could be expected to endure it.”  Alexander v. Wash. Gas Light Co., 481 F. 

Supp. 2d 16, 38 (D.D.C. 2006) (internal citations and quotation marks omitted).   

In his Complaint, LeFande claims that Mische-Hoeges is liable for intentional infliction of 

emotional distress because without probable cause she intentionally caused his arrest and 

imprisonment and that, as a result, he has become “increasingly despondent and depressed.”  

Complaint, ¶¶ 125-31.  As set forth herein, Mische-Hoeges did not engage in any extreme and 

outrageous conduct; at most, she took steps under the law to protect herself from a dangerous predator.  

Detective Rushing, a supervising Lieutenant, and multiple judges found that there was probable cause 
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for LeFande’s arrest and imprisonment and that the Temporary Protection Order and Consent Order 

should be entered because he posed a danger to her safety.  The fact that LeFande ultimately consented 

to the Consent Order demonstrates that Mische-Hoeges’ conduct was not extreme or outrageous.   

LeFande also has not alleged that he experienced severe emotional distress – being 

“increasingly” despondent and depressed simply is not enough.7  To qualify as “severe,” the distress 

asserted must be “of so acute a nature that harmful physical consequences might be not unlikely to 

result.”  Halcomb  v. Woods, 610 F. Supp. 2d 77, 81 (D.D.C. 2009) (quoting Sere v. Group 

Hospitalization, Inc., 443 A.2d 33, 37 (D.C. App. 1982));  see also Hudson v. Dist. Of Columbia, 558 

F.3d 526, 533 (D.C. Cir. 2009) (liability attaches only if a plaintiff's emotional injury is “serious” and 

“verifiable”).  Mere “mental anguish” and “stress” do not rise to the level of severe emotional distress.  

Ross v. DynCorp, 362 F. Supp. 2d 344, 360 (D.D.C. 2005) (citing cases).   Because LeFande has not 

alleged that he has experienced severe emotional distress, this claim should be dismissed. 

III. CONCLUSION 

For all the forgoing reasons, the Court should dismiss LeFande’s Complaint against Mische-

Hoeges with prejudice and award Mische-Hoeges all attorneys’ fees and costs incurred in prosecuting 

this Motion.  

DATED:  November 23, 2010   Respectfully Submitted, 
 CAROLYN MISCHE-HOEGES 
 By Counsel 

            
                                   /s/                             

Bernard J. DiMuro, Esq. (D.C. Bar No. 393020) 
Jonathan R. Mook, Esq.  (D.C. Bar No. 929406) 

  Stephen L. Neal, Jr., Esq. (D.C. Bar No. 441405) 
DIMUROGINSBERG, PC 
908 King Street, Suite 200 
Alexandria, VA 22314 
Phone: (703) 684-4333 

                                                 
7  That LeFande already was under the care of a psychologist and that his depression was 
"increasing" indicates he already suffered from emotional distress.  
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Fax: (703) 548-3181 
 E-Mails: bdimuro@dimuro.com;  
 

Counsel for Carolyn Anne Mische-Hoeges 
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