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Plaintiff has attempted to fashion a securities fraud class-action against The Washington 

Post Company (the “Post”), the ultimate corporate parent of Kaplan Higher Education 

Corporation (“KHE”), out of stock price declines that followed proposed regulatory changes 

and investigations affecting the entire for-profit higher education industry.  Similar stock price 

declines were suffered throughout the sector as a result of the same industry-wide regulatory 

proposals and investigations, and similar class actions have been filed by the same lawyers 

against six other publicly traded higher education companies.  Whatever the fate of those cases, 

the complaint in this case—the only such case in which the higher education company is a 

subsidiary (in fact, a second-level subsidiary) of the corporate defendant—does not even come 

close to stating a claim for securities fraud.     

The Post has disclosed in its securities filings for years that KHE operates in a highly 

regulated environment—that it depends upon federal student loan and grant money for the 

vast majority of its revenue, that it must comply with Department of Education (“ED”) 

regulations to maintain its eligibility to receive those funds, that there is no assurance that it will 

maintain its eligibility, and that changes in government regulations could have a significant 

negative impact on its operating  results.  See, e.g., Ex. 1 to Declaration of Kevin T. Baine (2009 

Form 10-K), at 2–5, 24.1  As ED was considering regulatory changes in the spring and summer of 

2010, the prices of every publicly traded company in the sector dropped.  See Ex. 2 (graph of 

stock prices throughout for-profit sector).  When the Senate Committee on Health, Education, 

Labor, and Pensions (the “HELP Committee”) held hearings in late June and early August 

2010—featuring the testimony of a well-known short-seller who compared for-profit higher 

education to the sub-prime mortgage industry, and a Government Accountability Office report 

                                                 
1 Unless otherwise indicated, all exhibits referenced herein are exhibits to the Declaration of 
Kevin T. Baine.   
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critical of the sector—stock prices in the entire sector fell.  See id.  And when ED on August 13, 

2010 released data widely interpreted as signaling problems for companies in the sector under 

one of ED’s proposed new rules, the stock prices of companies in the sector hit bottom.  See id.   

August 13 is, not surprisingly, the date that plaintiff has selected as the end of the 

putative class period (the class consisting of those who purchased Post stock between July 31, 

2009 and August 13, 2010).  Within the next two months, the price of the Post’s stock rebounded 

to its level before the new regulations were proposed and before the Senate hearings were held.  

And through the time when the instant complaint was filed on June 24, 2011, the stock price 

remained at roughly the same level—with a small upward tick triggered by the release on June 

2, 2011 of a final ED regulation widely viewed as much less onerous to the for-profit sector than 

the earlier proposed rule would have been.  See Exs. 3–4 (graph and table of Post stock prices).  

Today—indeed, long before today—the dust has settled.   KHE is working to make sure 

that it complies with the new ED regulation.  The Chairman of the Senate HELP Committee 

announced at a public hearing on June 7, 2011 that “Kaplan Higher Education and its CEO, 

Andrew Rosen, have been stand-outs for the level of cooperation that they have offered to the 

Committee,” and that “Kaplan stands alone amongst the large, for-profit education companies 

for having taken . . . real and significant steps to reduce student withdrawals and defaults”—the 

focus of the Committee’s attention.  See infra n.4.  The members of the purported class have, as a 

whole, regained much, if not all, of the losses of which they complain.  See Exs. 3–4.  But this 

lawsuit remains. 

Originally filed in October 2010, the complaint has now been amended.  The 

Consolidated Class Action Complaint (“CC”) is the product of a seven-month nationwide 

search for corroboration of plaintiff’s legal theory, conducted by private investigators working 

for plaintiff’s counsel.  The product of these efforts is a lengthy—and repetitious—new 
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pleading.  But length is no substitute for substance.  Here, as in a similar case involving another 

for-profit education company, “[the complaint] mistakes quantity for quality.”  Metzler Inv. 

GmbH v. Corinthian Colls., Inc., 540 F.3d 1049, 1070 (9th Cir. 2008).  It purports to set forth a 

litany of abuses at a small number of the 70-plus campuses and other facilities operated by 

KHE.  None of the abuses allegedly committed by low-level KHE employees on the ground, 

however, amounts to a securities violation by any of the three named defendants.     

Congress enacted the Private Securities Litigation Reform Act of 1995 (“PSLRA”), 15 

U.S.C. § 78u-4, with the explicit purpose of curbing abuses in securities class actions—

specifically, to empower district courts to dismiss securities class actions like this one at the 

outset.  See Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 313, 320–21 (2007).  The 

PSLRA sets forth stricter pleading standards for such cases, and the Supreme Court, as well as 

numerous lower courts, has made clear that those requirements cannot be met by allegations of 

the sort presented in this case. 

First, the PSLRA requires that “the complaint shall, with respect to each act or omission 

alleged to violate this chapter, state with particularity facts giving rise to a strong inference that 

the defendant acted with the required state of mind,” § 78u-4(b)(2)(A) (emphasis added)—in 

this case, with “an intent to deceive, manipulate, or defraud,” Dolphin & Bradbury, Inc. v. SEC, 

512 F.3d 634, 639 (D.C. Cir. 2008) (quoting SEC v. Steadman, 967 F.2d 636, 642 (D.C. Cir. 1992)).   

The defendants here are the Post, its Chairman Donald Graham, and its CFO Hal Jones, and the 

complaint is devoid of any allegations that any of them acted with an intent to deceive, 

manipulate or defraud.  Courts routinely grant dismissal of shareholder suits on this ground.  

See, e.g., Metzler, 540 F.3d at 1066–69; Mizzaro v. Home Depot, Inc., 544 F.3d 1230, 1257 (11th Cir. 

2008); Chill v. Gen. Elec. Co., 101 F.3d 263, 270–71 (2d Cir. 1996); Ross v. Walton, 668 F. Supp. 2d 

32, 40–41 (D.D.C. 2009).  And the allegations of scienter in this case are, we submit, among the 
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weakest allegations of scienter in any reported case in which the issue has been presented.  

There simply are no particularized facts alleged to support a “strong inference” that the 

defendants acted with a subjective intent to defraud the company’s shareholders. 

Second, plaintiff has failed even to satisfy the threshold obligation of alleging a material 

misrepresentation or omission.  The allegations in the complaint fall into three broad categories:  

(1) Plaintiff complains that accurate disclosures of KHE’s earnings in the Post’s 

SEC filings were misleading, because the Post failed to state that those earnings were based on 

supposedly “predatory and deceptive” practices.  It is well-established, however, that “the law 

does not impose a duty to disclose uncharged, unadjudicated wrongdoing or mismanagement.”  

Ciresi v. Citicorp, 782 F. Supp. 819, 823 (S.D.N.Y. 1991); see also In re Citigroup, Inc. Sec. Litig., 330 

F. Supp. 2d 367, 377 (S.D.N.Y. 2004) (“the federal securities laws do not require a company to 

accuse itself of wrongdoing.”).  Contrary to plaintiff’s theory, such a duty does not arise from 

the mere customary disclosure of revenues and earnings.  See, e.g., In re Sofamor Danek Grp., Inc., 

123 F.3d 394, 401 & n.3 (6th Cir. 1997). 

(2)  Plaintiff complains of general statements touting KHE’s programs—e.g., that 

the experience is “studentcentric and focused on outcomes,” CC ¶ 216, and that KHE programs 

are “designed to meet the needs of students seeking to advance their education and career 

goals,” id. ¶ 229.  But the law is equally well-established that such vague “puffing” statements 

are immaterial as a matter of law, because no reasonable investor would rely upon them in 

deciding whether to invest.  See, e.g., ECA v. JP Morgan Chase Co., 553 F.3d 187, 205–06 (2d Cir. 

2009). 

(3) Plaintiff complains of general statements touting the company’s ethical 

standards and compliance with applicable laws—e.g., that “[Post] Management believes that 

the Company’s education division schools that participate in Title IV programs are in material 
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compliance with standards set forth in the HEA and the Regulations.”  CC ¶ 228.  But the law is 

clear that a corporation cannot be held liable for general assertions of legal compliance, unless 

the complaint “adequately plead[s] that the defendants knew the statements of compliance 

were untruthful at the time the statements were made.”  Kushner v. Beverly Enters., Inc., 317 F.3d 

820, 831 (8th Cir. 2003).  Plaintiff does not allege that the Post and its senior officers knew that 

KHE was not “in material compliance” with applicable regulatory standards—or even, for that 

matter, that KHE was not in fact “in material compliance.”  The complaint certainly sets forth 

no facts that would support such conclusions.     

Third, a plaintiff must plead facts that would establish that its losses were caused by the 

alleged securities fraud.  But here the facts alleged, as well as those of which the Court can take 

judicial notice, make clear that the company’s stock price drop came about not by the correction 

of allegedly false or misleading statements, but rather because of “changed . . .  circumstances, 

changed investor expectations, [and] new industry-specific . . . facts” that, as a matter of settled 

law, cannot support a securities fraud claim.  Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 343 

(2005).  Specifically, the losses were caused by new proposed ED regulations, new data released 

by ED relating to the consequences of the newly proposed regulations, and a new industry-

wide investigation by a Senate Committee—all of which were fully and timely disclosed. 

In short, there is no securities fraud in this case—only a plaintiff seeking to secure a 

windfall based on a temporary drop in stock price that cannot be pinned to anything 

approaching fraud by any of these defendants.    

FACTUAL BACKGROUND 

 The following factual background is based on the allegations of the complaint and facts 

of which the Court may take judicial notice.  See Tellabs, 551 U.S. at 322 (noting that on a motion 

to dismiss under the PSLRA, “courts must consider . . . documents incorporated into the 
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complaint by reference, and matters of which a court may take judicial notice”).  In securities 

cases like this, in which a plaintiff alleges that the market was deceived by defendants’ 

statements, courts routinely take judicial notice at the motion-to-dismiss stage of SEC filings, 

news articles, and other information that was disseminated to the market.  See, e.g., Staehr v. 

Hartford Fin. Servs. Grp., 547 F.3d 406, 424–26 (2d Cir. 2008) (press coverage and regulatory 

filings); Metzler, 540 F.3d at 1055 n.1, 1057 (news articles and press releases).   

A. Kaplan Higher Education Corporation 

The educational institutions that are the subject of the complaint are owned and 

operated by Kaplan Higher Education Corporation (“KHE”), which is a subsidiary of Kaplan, 

Inc.  In turn, Kaplan, Inc. is a subsidiary of the Post, which is a defendant in this case.  CC ¶ 21; 

Ex. 1, at 1 & Ex. 21 to 10-K.  KHE is a for-profit higher education company that, during the 

putative class period, served over 100,000 students through online programs and over 70 brick-

and-mortar campuses in more than 20 states.  CC ¶¶ 22–23; Ex. 1, at 1–2.    KHE offers certificate 

and Associate, Bachelor and Master degree programs in such areas as business management, 

criminal justice, health sciences, information systems and technology, legal and paralegal 

studies and nursing.  Ex. 1, at 1–2.  KHE serves a largely “non-traditional,” older student 

population.  Virtually all of KHE’s students are dependent on federal student financial aid 

programs—grants and partially subsidized loans—created under Title IV of the Higher 

Education Act of 1965.  During the putative class period, funds received under Title IV 

programs accounted for over 80 percent of KHE’s revenues.  Id. at 2.               

B. The Statutory and Regulatory Scheme 

To be eligible to receive student aid under Title IV, a student must attend an “institution 

of higher education.”  20 U.S.C. §§ 1002(a)(1)(A), 1091, 1094.   Included within the definition of 

an “institution of higher education” is a “[p]roprietary institution of higher education,” which is 
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an accredited for-profit institution that “provides an eligible program of training to prepare 

students for gainful employment in a recognized occupation.”  Id. § 1002(b)(1).  KHE’s online 

university and physical colleges qualify as proprietary institutions of higher education. 

Each year, the Post’s Form 10-K filed with the SEC explains that “[t]o maintain Title IV 

eligibility, a school must comply with extensive statutory and regulatory requirements relating 

to its financial aid management, educational programs, financial strength, administrative 

capability, facilities, recruiting practices and various other matters.”  Ex. 1, at 3; see also Ex. 5 

(2008 Form 10-K), at 4.  The school must be licensed or otherwise authorized to offer 

postsecondary programs by the appropriate state agency, which also has responsibility for 

reporting credible evidence of fraud to ED.  Ex. 1, at 3; 20 U.S.C. § 1099a; CC ¶ 83.  In addition, a 

school must be accredited by a recognized accrediting agency, which sets standards regarding 

such things as student achievement, curricula, recruiting and admissions practices, and 

compliance with Title IV responsibilities.  20 U.S.C. § 1099b(a)(5); CC ¶¶ 83–84.  Accrediting 

agencies conduct on-site inspections (including unannounced visits) to evaluate, among other 

things, educational quality and program effectiveness.  20 U.S.C. § 1099b(c)(1).         

The Post’s annual 10-K filed on March 2, 2010 disclosed that these multiple layers of 

regulation could result in a loss of Title IV eligibility or other sanctions:  

Failure to comply with these requirements could result in the loss 
or limitation on the eligibility of one or more of the schools in 
Kaplan Higher Education to participate in Title IV programs, a 
requirement to pay fines or to repay Title IV program funds, a 
denial or refusal by [ED] to consider a school’s application for 
renewal of its certification to participate in the Title IV programs, 
civil or criminal penalties or other sanctions.  No assurance can be 
given that the Kaplan schools currently participating in Title IV 
programs will maintain their Title IV eligibility, accreditation 
and state authorization in the future or that [ED] might not 
successfully assert that one or more of such schools have 
previously failed to comply with Title IV requirements.   
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Ex. 1, at 24 (emphasis added); see also id. at 3; Ex. 5, at 4–5.  The 10-K also warned that: 

Any legislative, regulatory or other development that has the 
effect of materially reducing the amount of Title IV financial 
assistance or other funds available to the students of those schools 
would have a significant adverse effect on Kaplan’s operating 
results.   

Id. at 24; see also Ex. 5, at 26.   
 

C. Newly Proposed Rules from the Department of Education 

In its 10-K filed with the SEC on March 2, 2010, the Post disclosed that “Changes in U.S. 

Department of Education Regulations Could Lead to New Operational Risks and 

Requirements.”  Ex. 1, at 24.  The Post proceeded to explain that ED had “established negotiated 

rulemaking committees to help prepare proposed regulations that would amend or add to 

existing Title IV regulations,” that the committees had “failed to reach consensus on proposed 

regulations,” and that ED was “expected” to propose regulations addressing “changes to Title 

IV eligibility requirements”—in particular, “revised standards governing the payment of 

incentive compensation to admissions and financial aid advisors” and “a new definition of 

‘gainful employment’ that may take into account student tuition and debt levels.”  Id.  The Post 

proceeded to caution that: 

The changes ultimately proposed to the Title IV regulations could 
adversely affect, among other things, Kaplan’s ability to retain 
admissions and financial aid advisors and the ability of Kaplan 
Higher Education division’s programs and students to qualify for 
Title IV financial assistance, could require the schools to change 
their tuition or educational programs in order to comply with new 
“gainful employment requirements,” and could otherwise have a 
material adverse effect on Kaplan’s operating results.    

Id. at 24–25 (emphasis added).   

In its Form 8-K filed with the SEC on May 7, 2010, the Post updated this disclosure by 

noting that ED was “expected” to issue its proposed regulations “in the second quarter of 2010.” 
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Ex. 6 (May 7, 2010 Form 8-K), at Ex. 99.1, p.3.  It again repeated that the proposed regulations 

“could . . . have a material adverse effect on Kaplan’s operating results.”  Id.   

On June 18, 2010, ED published proposed rules containing new prohibitions on the 

payment of incentive compensation to employees involved in admissions and financial aid, as 

well as new requirements in other areas of “program integrity.”  75 Fed. Reg. 34,806 (Jun. 18, 

2010).   

On July 26, 2010, ED published a proposed rule that would, for the first time, establish 

income and debt repayment criteria for determining whether an academic program leads to 

“gainful employment.”  75 Fed. Reg. 43,616 (Jun. 26, 2010).  Under the proposed rule, a program 

would become ineligible to receive Title IV funding if its former students had a loan repayment 

rate of less than 35 percent and its graduates had a debt-to-earnings ratio above certain levels.  

Id. at 43,618.  

The Post issued a press release and filed a Form 8-K on August 6, 2010, disclosing both 

notices of proposed rulemaking.  Again, the Post disclosed that “[t]he changes . . . could . . . 

have a material adverse effect on Kaplan’s operating results.”  Ex. 7 (Aug. 6, 2010 Form 8-K), at 

Ex. 99.1, p.5 (emphasis added).  On August 11, 2010, the Post filed its Form 10-Q with the SEC, 

repeating the same disclosures about the proposed rules and their potential effect on Kaplan.  

Ex. 8 (August 11, 2010 Form 10-Q), at 16, 25.   

D. Senate HELP Committee Hearings 

The Post’s August 11, 2010 10-Q also disclosed that the Senate HELP Committee had 

“commenced an industry-wide review of private sector higher education institutions,” 

including KHE’s, and that “[t]he ultimate outcome of the hearings and implications to the 

operation of KHE’s institutions are presently unknown.”  Id. at 25.  One of the witnesses to 

testify at the HELP Committee’s first hearing on June 24, 2010 was Steven Eisman, a well-
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known short-seller who had achieved recognition for having identified early on the risks of sub-

prime mortgages.  See Ex. 9 (Eisman testimony); Michael Lewis, The Big Short: Inside the 

Doomsday Machine (W.W. Norton & Co. 2010).  The message was clear:  the short-seller who had 

made a fortune shorting sub-prime mortgage securities was selling for-profit education 

companies short.  In the five days following Mr. Eisman’s testimony, the price of Post stock fell 

by 28 points from $438.45 per share to $410.48 per share.  See Ex. 4.  The prices of other publicly 

traded higher education companies fell as well.  See Ex. 2. 

At a second HELP Committee hearing on August 4, 2010, the Government 

Accountability Office (“GAO”) presented a report and testimony summarizing an undercover 

investigation of 15 proprietary schools, none of which was identified in the report.  The report 

found that “four colleges encouraged fraudulent practices. . . .  In addition all 15 colleges made 

some type of deceptive or otherwise questionable statement to undercover applicants.”  Ex. 10 

(Aug. 4, 2010 GAO report), at 7.  The GAO report cautioned that its sample of 15 out of 2,000 

proprietary schools was purposefully “nonrepresentative.”  Id. at 2.  The GAO report also 

warned:  “We cannot project the results of our undercover tests or cost comparisons to other 

for-profit colleges.”  Id. at 3.   

News of the GAO report leaked out the day before the hearing, on August 3, 2010.  CC  

¶ 257.  On that day and the days immediately following, the entire for-profit sector suffered 

stock price declines.  See Ex. 2.  The Post disclosed that two of the campuses in the GAO report 

(but not any of the schools where the GAO found fraudulent conduct) were administered by 

KHE.  See Ex. 8, at 25.  The GAO report was later revised in response to criticism from the 

industry and members of Congress, see Ex. 11 (revised GAO report), but in the four days after 

its initial release the Post’s stock fell (along with other for-profit education company stocks) 

from $433.89 to $377.56.  See Exs. 2–4.  
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E. ED’s Release of Student Repayment Data 

On August 13, 2010, in anticipation of promulgating its proposed “gainful employment 

rule,” which would determine a program’s eligibility in part by reference to student repayment 

rates, ED published information that purported to represent student repayment rates on a 

campus-by-campus level for a four-year period.  Ex. 12 (Aug. 13, 2010 ED Press Release); CC 

¶ 273.  ED cautioned, however, that “it is not possible to use these data to determine the impact 

of the proposed rule on any particular institution”—for at least two reasons.  Ex. 12, at 1.  First, 

the data did not disclose the repayment rates by program, which was one of the measuring 

sticks under the proposed rule.  And second, ED was not releasing any data related to student 

debt-to-income ratios, the other measuring stick under the proposed rule.   

Nevertheless, on the next business day (August 16, 2010), the Post issued a press release 

and filed a Form 8-K disclosing the published data—noting, for example, that the repayment 

rate published for Kaplan University was 28 percent.  Ex. 13 (Aug. 16, 2010 Form 8-K).  The Post 

also provided the following explanation of the limitations and potential relevance of ED’s data: 

The [ED] has indicated that, because its data is provided on a 
school-by-school basis and not on a programmatic basis, it is not 
possible to use the [ED]’s data to determine the impact of the 
Gainful Employment NPRM on any particular school.  Moreover, 
the [ED]’s published repayment rates purport to be based on 
government data to which schools have not been given access.  
Therefore, the Company cannot accurately calculate Kaplan 
students’ actual repayment rate.  Similarly, the income data used 
to determine certain programs’ loan eligibility under the [ED]’s 
proposed debt to earnings ratios is not yet available.  However, if 
Kaplan students’ repayment rates at the programmatic level are 
similar to the data provided, and Kaplan’s students do not meet 
the alternative debt-to-earnings ratio test, a significant number of 
Kaplan schools may be deemed either restricted or ineligible to 
receive Title IV funding.  Thus, these rules, if adopted as presently 
drafted, could have a materially adverse effect on the future 
results of the Company’s higher education division. 
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Id. (emphasis added).  While the Post’s stock fell more than 8 percent on the day that this 

disclosure was made—from $343.48 to $315.65—it fully rebounded just three days later, closing 

at $345.61.  See Ex. 4.   

F. The Deluge of Securities Class Action Suits 

In the wake of the stock price declines throughout the for-profit higher education sector, 

investor-plaintiffs filed ten shareholder class actions, including this one.2  Plaintiff’s counsel in 

this case filed complaints in seven such actions, all setting forth substantially similar allegations.  

Plaintiff’s counsel has been named lead class counsel in five of those cases and has filed 

amended complaints in each.   

G. The Final Rules and Aftermath 

The final “program integrity” rule was issued by ED on October 29, 2010, with an 

effective date of July 1, 2011.  75 Fed. Reg. 66,832 (Oct. 29, 2010).  Issuance of the final “gainful 

employment” rule was delayed until June 2, 2011, because of the record number of comments 

received—over 90,000, three-quarters of which were negative.  See 76 Fed. Reg. 34,386, 34,389–90 

(Jun. 13, 2011).  The final rule made significant changes to the proposed rule that were intended 

to soften its impact, and the market reacted to that fact: the price of all for-profit stocks 

increased on the day the final rule was announced,3 with the Post’s stock posting a gain of 5 

percent from $405.96 to $426.42 a share.  See Exs. 2–4.   

In October 2010, KHE implemented a new program, the Kaplan Commitment, designed 

to address two issues that were the principal focus of the HELP Committee hearings—student 

                                                 
2 For a list of other cases filed, see Baine Decl. ¶ 22.     

3 The final rule was announced on June 2, 2011, see http://www.ed.gov/news/press-
releases/gainful-employment-regulations, though it was not entered into the Federal Register 
until June 13, 2011.  76 Fed. Reg. 34,386. 
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withdrawal and student debt.  At a hearing on June 7, 2011, Chairman Tom Harkin, who had 

been critical of the for-profit sector as a whole, made the following statement about this 

program and about Kaplan’s response in general to his committee’s investigation: 

I . . . want to make it very clear that Kaplan stands alone amongst 
the large, for-profit education companies for having taken what 
are, in my opinion, real and significant steps to reduce high 
withdrawal rates and high default rates by implementing the 
Kaplan Commitment program.  I have followed this over the last 
year.  The program allows a student to attend actual classes for a 
five-week period, at which time Kaplan or the student may decide 
that the student should not continue, but with no cost to the 
student and no federal loans or grants being taken out.  I’d also 
like to note that Kaplan Higher Education and its CEO, Andrew 
Rosen, have been stand-outs for the level of cooperation that they 
have offered to the Committee through the course of this 
investigation.   So, again, I want to compliment Kaplan for taking 
these very, very significant steps.4 

H. This Lawsuit 

This suit was commenced on October 28, 2010 with the filing of a 16-page complaint by 

plaintiff’s firm on behalf of a different plaintiff.  After the initial complaint was filed, the current 

plaintiff—represented by the same counsel—was the only party to request appointment as Lead 

Plaintiff.  See Dkt. No. 7.  Plaintiff has now filed a Consolidated Class Action Complaint alleging 

that the defendants (1) failed to disclose allegedly improper recruiting practices; (2) made 

general statements touting KHE’s programs in such terms as “studentcentric” and “designed to 

meet the needs of students”; and (3) stated their belief that KHE was in material compliance 

with applicable regulations.  As explained below, these allegations are not the stuff of a 

securities fraud claim.   

                                                 
4 The U.S. Government Printing Office has not published a transcript of the hearing, but a video 
of the hearing can be found at the Committee’s website, 
http://help.senate.gov/hearings/hearing/?id=2c199df0-5056-9502-5df0-feb236792b52.  Senator 
Harkin’s remarks can be found at 74:20. 
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ARGUMENT 

To state a claim for securities fraud under Section 10(b) and Rule 10b-5, 15 U.S.C. 

§ 78j(b); 17 C.F.R. § 240.10b-5, the plaintiff must allege: “(1) a material misrepresentation (or 

omission); (2) scienter, i.e., a wrongful state of mind; (3) a connection with the purchase or sale 

of a security; (4) reliance, often referred to in cases involving public securities markets (fraud-

on-the-market cases) as ‘transaction causation,’ (5) economic loss; and (6) ‘loss causation,’ i.e., a 

causal connection between the material misrepresentation and the loss.”  Dura, 544 U.S. at 341–

42 (emphasis and citations omitted).  The complaint in this case fails adequately to allege at least 

three of these elements:  a material misrepresentation or omission; scienter on the part of the 

defendants; and loss causation.   

Section 10(b) is not meant to provide “broad insurance against market losses.”  Id. at 345.  

For no less than thirty-five years, there has been “widespread recognition that ‘litigation under 

Rule 10b-5 presents a danger of vexatiousness different in degree and in kind from that which 

accompanies litigation in general.’”  Merrill Lynch, Pierce, Fenner & Smith Inc. v. Dabit, 547 U.S. 

71, 80 (2006) (emphasis added) (quoting Blue Chip Stamps v. Manor Drug Stores, 421 U.S. 723, 739 

(1975)).  Congress enacted the PSLRA to protect against those dangers and to curb abuses like 

“nuisance filings, targeting of deep-pocket defendants, . . . and manipulation by class action 

lawyers.”  Tellabs, 551 U.S. at 320 (quoting Dabit, 547 U.S. at 81 (quoting H.R. Rep. No. 104-369, 

at 31 (1995) (Conf. Rep.))).     

Under the PSLRA, motions to dismiss have become a critical instrument for ensuring 

that private securities suits remain “adequately contained.”  Id. at 313.  “The PSLRA requires a 

plaintiff to plead a complaint of securities fraud with an unprecedented degree of specificity and 

detail . . . .  This is not an easy standard to comply with—it was not intended to be—and 

plaintiffs must be held to it.”  2 Harold S. Bloomenthal & Samuel Wolff, Securities Law Handbook 
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§ 29:91, at 520 (2011) (ellipsis in original, emphasis added) (quoting Eminence Capital, LLC v. 

Aspeon, Inc., 316 F.3d 1048, 1052 (9th Cir. 2003)).   

Beyond the ordinary requirements of Rules 8(a) and 9(b), the PSLRA requires that a 

plaintiff “specify each statement alleged to have been misleading [and] the reason or reasons 

why the statement is misleading,” and “state with particularity facts giving rise to a strong 

inference that the defendant acted with the required state of mind.”  15 U.S.C. § 78u-4(b)(1)–(2) 

(emphasis added).  Pursuant to these requirements, courts in this district and elsewhere have 

regularly dismissed § 10(b) claims on the pleadings.5 

Plaintiff in this case seeks to state a claim for securities fraud by alleging that the Post 

failed to disclose KHE’s allegedly predatory and deceptive enrollment practices.  CC ¶¶ 5, 58.  

That claim, and the specific practices alleged to support the claim, are virtually identical to 

those in another case against a for-profit education company—Metzler Investment GMBH v. 

Corinthian Colleges, Inc., 540 F.3d 1049, 1055 (9th Cir. 2008).  In that case, the Court of Appeals for 

the Ninth Circuit affirmed dismissal of the action with prejudice on the grounds that the 

complaint did not raise a “strong inference” of scienter, did not adequately plead falsity, and 

did not adequately plead loss causation.  The complaint in this case suffers from the same 

defects and should meet the same fate of dismissal with prejudice.  See also In re Career Education 

Corp. Sec. Litig. (“CEC III”), No. 03 C 8884, 2007 WL 1029092, at * 10 (N.D. Ill. Mar. 29, 2007) 

(dismissing complaint against other for-profit education company based on failure to disclose 

allegedly improper practices).     

                                                 
5 In this district, see Ross, 668 F. Supp. 2d at 44; Stevens v. InPhonic, Inc., 662 F. Supp. 2d 105, 130 
(D.D.C. 2009); In re Fed. Nat’l Mortg. Ass’n Sec., Deriv. & ERISA Litig. (“Fannie Mae II”), 503 
F. Supp. 2d 25, 37-42 (D.D.C. 2007); In re XM Satellite Radio Holdings Sec. Litig., 479 F. Supp. 2d 
165, 187 (D.D.C. 2007).   
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I. PLAINTIFF HAS FAILED TO PLEAD “WITH PARTICULARITY” FACTS 
CREATING A “STRONG INFERENCE” OF SCIENTER. 

The most obvious defect in the complaint is that it purports to assert a fraud claim while 

failing to allege the requisite fraudulent intent, or scienter.  Claims under § 10(b) require a 

showing of scienter—specifically, an “intent to deceive, manipulate, or defraud.”  E.g., Ernst & 

Ernst v. Hochfelder, 425 U.S. 185, 193 (1976) (emphasis added).  The D.C. Circuit allows scienter 

to be shown by “[e]ither intentional wrongdoing or ‘extreme recklessness.’” Liberty Prop. Trust 

v. Republic Props. Corp., 577 F.3d 335, 342 (D.C. Cir. 2009).  But ”extreme recklessness,” for 

purposes of scienter, is itself “‘a lesser form of intent,’ implying the danger was so obvious that 

the actor was aware of it and consciously disregarded it.” Dolphin & Bradbury, 512 F.3d at 639 

(emphasis added) (quoting Steadman, 967 F.2d at 642).  It is therefore “‘not merely a heightened 

form of ordinary negligence,’ and does not involve a ‘should have known’ standard.”  Id. 

(emphasis added) (quoting Steadman, 967 F.2d at 641–42).   

A securities fraud complaint will fail unless the plaintiff “state[s] with particularity facts 

giving rise to a strong inference that the defendant acted with the required state of mind.”  15 

U.S.C. § 78u-4(b)(1)–(2) (emphasis added).  This is a rigorous standard, and courts routinely 

dismiss on this ground.  See, e.g., Metzler, 540 F.3d at 1072; CEC III, 2007 WL 1029092, at *10; see 

also In re Ceridian Corp. Sec. Litig., 542 F.3d 240, 249 (8th Cir. 2008); Mizzaro, 544 F.3d at 1257; 

Pugh v. Tribune Co., 521 F.3d 686 (7th Cir. 2008); Cent. Laborers’ Pension Fund v. Integrated Elec. 

Servs. Inc., 497 F.3d 546, 555 (5th Cir. 2007).   

A “strong inference” of scienter must be “cogent”; a “merely plausible or reasonable” 

inference will not do.  Tellabs, 551 U.S. at 314.  Although “courts must . . . accept all factual 

allegations in the complaint as true,” id. at 322,  they must also consider “other sources . . . , in 

particular, documents incorporated into the complaint by reference, and matters of which a 
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court may take judicial notice,” id. (emphasis added).  And “the court must take into account 

plausible opposing inferences. . . .  The inquiry is inherently comparative:  How likely is it that 

one conclusion, as compared to others, follows from the underlying facts?”  Id. at 323. 

The complaint alleges misrepresentations or omissions in statements made by the Post 

and its most senior executives.  “[T]o determine whether a corporation made a false or 

misleading statement with specific intent to defraud, [a court] look[s] to the state of mind of the 

individual corporate officers and employees who made, ordered, or approved the statement.”  

United States v. Philip Morris USA Inc., 566 F.3d 1095, 1118 (D.C. Cir. 2009) (per curiam) (citing 

Southland Sec. Corp. v. INSpire Ins. Solutions, Inc., 365 F.3d 353, 366 (5th Cir. 2004)), cert. denied, 

130 S. Ct. 3502 (2010); see also Teamsters Local 445 Freight Div. Pension Fund v. Dynex Capital Inc., 

531 F.3d 190, 195 (2d Cir. 2008); Nolte v. Capital One Fin. Corp., 390 F.3d 311, 316 (4th Cir. 2004); 

see also Janus Capital Grp., Inc. v. First Derivative Traders, 131 S. Ct. 2296, 2302 (2011) (“For 

purposes of Rule 10b–5, the maker of a statement is the person or entity with ultimate authority 

over the statement, including its content and whether and how to communicate it.”).   

The complaint is completely devoid of allegations from which the Court could infer 

scienter on the part of the Post’s senior management.  Allegations that low-level employees had 

scienter is not sufficient to prove a claim of securities fraud against a corporation’s senior 

management.  See Nolte, 390 F.3d at 316.  In addition, because scienter is not a “‘should have 

known’ standard,” Dolphin & Bradbury, 512 F.3d at 639, a plaintiff alleging securities fraud 

cannot rely on the mere fact of a senior executive’s position or the access to information one 

would normally associate with such a position, Stevens, 662 F. Supp. 2d at 121; Fannie Mae II, 503 

F. Supp. 2d at 40; see City of Roseville Emps.’ Ret. Sys. v. Horizon Lines, Nos. 10-2788 & 10-3815, 

2011 WL 3695897, at *4 (3d Cir. Aug. 24, 2011) (holding that even “long-lasting” scheme that 

“affected a substantial portion” of business does not create inference of scienter as to corporate 
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officers).  This is true even if the plaintiff alleges that the executive had hands-on involvement 

or was involved in day-to-day operations.  See, e.g., Ind. Elec. Workers’ Pension Trust Fund v. Shaw 

Grp., Inc., 537 F.3d 527, 535 (5th Cir. 2008) (holding scienter inadequately pleaded despite 

executive’s “hands-on management style” and statement that “there is nothing in this company 

that I don’t know”) Metzler, 540 F.3d 1068 (“general awareness of the day-to-day workings of 

the company’s business does not establish scienter—at least absent some additional allegation 

of specific information conveyed to management and related to the fraud”); see generally Stevens, 

662 F. Supp. 2d at 121.  It is even more obviously true when, as in this case, the executives work 

for the ultimate corporate parent of the entity where the misconduct allegedly occurred and 

were not involved in the subsidiary’s day-to-day operations. 

Mr. Graham and Mr. Jones never worked at KHE.  None of the twenty-two “confidential 

witnesses” describes any contacts with them in their capacity as Post officers, much less any 

contacts that would establish, or even remotely suggest, that they knew that any statement to 

investors about the Post’s higher education subsidiary was false.  See Campo v. Sears Holdings 

Corp., 371 F. App’x 212, 217 (2d Cir. 2010) (scienter not pleaded where confidential witnesses 

had no direct contact with individual defendants); Mizzaro, 544 F.3d at 1247–49 (scienter not 

pleaded despite alleged widespread fraud where none of the confidential witnesses “even 

claim[ed] to know or have so much as ever met any of the . . . individual defendants”).   

In fact, none of the confidential witnesses ever worked for the Post itself (as opposed to 

KHE).  Only one confidential witness (CW 2) is alleged even generally to have had contact with 

anyone who ever worked for the Post, see CC ¶ 36—and this allegation is highly misleading.  

Contrary to the complaint, CW 2 was never employed by “the Company”—i.e., the Post.  CW 2 

worked as an administrative assistant to Mr. Jones and Veronica Dillon (both current Post 

employees) before the putative class period when they were employed at an unrelated 
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subsidiary, Kaplan Professional—a company that provided test-preparation services for 

professional exams (in the finance and real estate industries, for example).6  None of Ms. 

Dillon’s or Mr. Jones’ interactions with CW 2 had anything to do with KHE.  It is not surprising, 

therefore, that the complaint contains not a single quotation or description of any encounter 

between CW 2 and Mr. Jones or Ms. Dillon—and no allegations even remotely touching on Post 

management.7          

The lack of allegations ascribing knowledge to Post management is not surprising, given 

that the alleged fraud in this case involves activities at an entity (KHE) that is two steps 

removed from the Post.  The Post owns KHE’s parent, Kaplan, Inc.  Kaplan, Inc. itself has four 

principal businesses—Kaplan Test Preparation (which runs Kaplan’s well-known test 

preparation programs), Kaplan International (which provides test preparation and college 

businesses overseas), Kaplan Ventures (which provides businesses with regulatory and 

technical education), and KHE.  CC ¶ 21; Ex. 1, at 1, 5–7.  There is no reason why as a matter of 

                                                 
6 Veronica Dillon served as Chairman of Kaplan Professional before she moved to the Post in 
January 2007.  Hal Jones was employed as President of Kaplan Professional from January 2007 
until he moved to the Post in January 2009.   

7 The complaint does, however, substantially overstate CW 2’s knowledge, evidently in an 
attempt to create the impression that she corroborated various charges.  Undersigned counsel 
has spoken to CW 2 and read to her the complaint’s only two references to her.  Paragraph 36 
states that she “has knowledge regarding Kaplan’s weekly executive meetings and quarterly 
Senior Executive Meetings held in the . . . Chicago, Illinois office (and offsite at up-scale resorts), 
internal presentations and e-mails regarding the 90/10 Rule . . . , Cohort Default Rates, gainful 
employment and financial aid, and the Company’s extensive focus on enrollment numbers.”  In 
fact, CW 2 has informed undersigned counsel that she scheduled meetings but never attended 
them and had no knowledge of their content; does not know what the 90/10 Rule or Cohort 
Default Rates are; is unfamiliar with the gainful employment rule; and did not discuss with 
plaintiff’s investigator meetings at “up-scale resorts” or any “extensive focus on enrollment 
numbers.”  Likewise, CW 2 said that she never accessed the Dashboard reporting system 
described in paragraphs 184–88, did not know what it contained, and did not know who had 
access to it—all contrary to the allegation in paragraph 191 that she provided an “independently 
corroborating account[ ]” of those allegations.  
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course Post management should know—let alone any fact suggesting that they actually did 

know—of alleged wrongdoing on the ground at KHE.  Executives at parent companies do not 

become “fraudfeasors” just because they should have “been more curious or concerned about 

the activity at a subsidiary.”  Ezra Charitable Trust v. Tyco Int’l, Ltd., 466 F.3d 1, 10 (1st Cir. 2006) 

(alteration omitted) (quoting Chill, 101 F.3d at 270).   

While KHE was a significant subsidiary of Kaplan, Inc., that does not affect the analysis.  

When a subsidiary enjoys “success, even . . . extraordinary success,” management at a parent 

company still is entitled to rely “‘on its subsidiary’s internal controls.’”  Chill, 101 F.3d at 270–71 

(alteration omitted) (quoting Glickman v. Alexander & Alexander Servs., Inc., No. 93 Civ. 7594, 

1996 WL 88570, at *15 (S.D.N.Y. Feb. 29, 1996)); accord Pugh, 521 F.3d at 694; Kushner, 317 F.3d at 

829; In re Comshare Inc. Sec. Litig., 183 F.3d 542, 554 (6th Cir. 1999).  In Chill, the involved 

subsidiary was the investment bank Kidder Peabody, in which General Electric had invested 

more than $1 billion.  101 F.3d at 267.  The Second Circuit recognized that the mere fact that a 

parent corporation would “want to justify its investment . . . and have that investment appear 

profitable” does not give rise to an inference of scienter on the part of the parent corporation’s 

executives.  Id. at 268. 

The complaint’s only allegation concerning any involvement by Post management in 

KHE’s affairs is that Mr. Graham, the Chairman of the Board of the Post, attended meetings of 

the Board Compensation Committee, at which “detailed questions” were allegedly asked about 

“Kaplan compensation plans.”  CC ¶ 119; see Ex. 14 (Mar. 24, 2010 Schedule 14A), at 23.  The 

implication is that Mr. Graham thereby became aware that KHE was purportedly compensating 

its admissions advisors on an improper basis—i.e., solely on the basis of enrollments.  See infra 

pp.42–44.  But there is no basis whatsoever for any inference that the Board’s Compensation 

Committee was even discussing the compensation of KHE’s admissions employees—let alone 

Case 1:10-cv-01835-PLF   Document 17-1    Filed 08/26/11   Page 30 of 63



 

21 
 

departures from the stated policy of compensating those employees on the basis of both 

qualitative and quantitative factors.  See infra pp.43–44.  The proxy statement cited by plaintiff in 

support of its allegation makes clear that the Compensation Committee only considered the 

compensation of senior executives and key personnel.8       

Plaintiff’s theory here is a weaker version of a theory for pleading scienter that was 

rejected by this Court in Fannie Mae II.  The plaintiffs in that case tried to plead scienter as to an 

accounting fraud on the part of the members of an audit committee.  The court rejected the 

theory, because without detailed allegations as to what questions were asked at meetings, what 

answers were provided, and what, if anything, was done as a result of the meetings, plaintiffs 

could at best raise an inference of negligence.  503 F. Supp. 2d at 40–41; accord Stevens, 662 

F. Supp. 2d at 121.  Plaintiff’s theory is even more far-fetched than the one rejected in Fannie Mae 

II.  Given that the Board Compensation Committee did not oversee low-level employee 

compensation, there is no basis for an inference that they discussed abuses of the perfectly 

proper compensation policy that was in place for low-level employees.  See infra pp.42–44.   

The lack of allegations raising a “strong inference” as to the “the state of mind of the 

individual corporate officers and employees who made, ordered, or approved” the Post’s 

statements dooms the complaint.  Philip Morris USA, 566 F.3d at 1118.  Scienter cannot be 

pleaded based on wrongdoing by an employee at a subsidiary.  Pugh, 521 F.3d at 698 (scienter 

inadequately pleaded “because misconduct of employees at a corporate subsidiary is not 

normally attributed to its corporate parent, absent grounds for piercing the corporate veil”); cf. 

                                                 
8 “[T]he Committee ensures that the total compensation paid to all executives, including named 
executive officers of the Company, and all employees earning more than $300,000 in salary, is 
fair, reasonable and based on performance goals established to increase value for shareholders 
by facilitating the long-term growth of the Company.”  Ex. 14, at 22.   
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Nolte, 390 F.3d at 316 (even within corporation, non-speaking officer’s belief is not relevant to 

corporation’s scienter unless others who make contrary statements adopt belief as their own). 

Indeed, it is worth noting that the complaint fails to raise an inference that even KHE 

management was aware of any alleged violations.  An inference of scienter on the part of 

management cannot be based on the mere allegation that the alleged wrongdoing involved 

issues connected to the company’s “core business operations.”  E.g., Stevens, 662 F. Supp. 2d at 

121 n.8.  There must be more to show scienter.  The crux of plaintiff’s theory of scienter on the 

part of KHE management is their access to an internal “Dashboard” computer system, as well as 

periodic executive meetings.  See CC ¶¶ 184–90.9  But the Dashboard system merely tracked 

“the results” of KHE’s business, id. ¶¶ 192, 185; it did not provide information about how those 

results were achieved.  Nor does the complaint contain necessary allegations about what was 

discussed at KHE executive meetings.  See Tellabs, 551 U.S. at 326 (“omissions and ambiguities 

[in the complaint] count against inferring scienter, for plaintiffs must ‘state with particularity 

facts giving rise to a strong inference’” of scienter) (emphasis added) (quoting 15 U.S.C. § 78u-

4(b)(2).  General allegations of this sort are nothing new in cases like this.  The Ninth Circuit 

held that scienter had not been pleaded against a for-profit college whose management was 

“hands on” and “closely monitored” a comprehensive computer tracking system.  Metzler, 540 

F.3d at 1058, 1067–68.  As in that case, plaintiff has not even pleaded scienter on the part of 

KHE—let alone on the part of the Post and its executives. 

There is, finally, an additional factor that weighs against any inference of scienter in this 

case—the absence of any allegation that the individual defendants, Mr. Graham and Mr. Jones, 

sold any stock during the putative class period.  Although a majority of courts reject the theory 

                                                 
9 Notably, plaintiff does not allege that anyone at the Post had access to the Dashboard system.  
See CC ¶ 187. 
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that “motive and opportunity” alone can establish the necessary “strong inference” of scienter, 

see In re Fed. Nat’l Mortg. Ass’n Sec., Deriv. & ERISA Litig. (“Fannie Mae I”), 503 F. Supp. 2d 1, 3–4 

n.1 (D.D.C. 2007) (citing cases),10 “personal financial gain may weigh heavily in favor of a 

scienter inference,” Tellabs, 551 U.S. at 325.  In particular, stock sales by insider executives that 

are “dramatically out of line with prior trading practices,” Metzler, 540 F.3d at 1066 (internal 

quotation marks omitted), and inconsistent with non-culpable explanations, Stevens, 662 

F. Supp. 2d at 122–23, may support an allegation of scienter.  Conversely, when corporate 

executives do not sell stock during the putative class period—as is the case here—the absence of 

such sales itself “weighs against inferring scienter.”  Mizzaro, 544 F.3d at 1253; accord Pugh, 521 

F.3d at 695; In re Cerner Corp. Sec. Litig., 425 F.3d 1079, 1085 (8th Cir. 2005); In re K-tel Int’l, Inc. 

Sec. Litig., 300 F.3d 881, 894 (8th Cir. 2002); In re Wet Seal, Inc. Sec. Litig., 518 F. Supp. 2d 1148, 

1177–78 (C.D. Cal. 2007) (“[T]he lack of any tangible, personal benefit here . . . weighs against 

the Officer Defendants having scienter.”).  In other words, when the relevant officials do not 

seek to profit personally, the allegations of knowledge “must be correspondingly greater.”  

ECA, 553 F.3d at 198–99. 

                                                 
10 Prior to the passage of the PSLRA, some federal courts had held that allegations regarding an 
executive’s “motive and opportunity” to commit fraud could satisfy the pleading requirement 
for scienter.  See, e.g., Shields v. Citytrust Bancorp, Inc., 25 F.3d 1124, 1128 (2d Cir. 1994).  The 
Third Circuit, which previously acknowledged “motive and opportunity” pleading as a 
sufficient basis for scienter, has changed course in the wake of the Supreme Court’s decision in 
Tellabs.  See Institutional Investors Grp. v. Avaya Inc., 564 F.3d 242, 276–78 (3d Cir. 2009).  
Although the Second Circuit still recognizes “motive and opportunity” pleading as an 
independent ground on which to establish a “strong inference” of scienter, it too requires that 
the defendants “benefitted in some concrete and personal way from the purported fraud.”  ECA, 
553 F.3d at 198 (emphasis added).  Although many courts in this district have considered 
“motive and opportunity” as a theory in the past, we are not aware of a court in this district that 
has found scienter to be adequately pleaded on that basis.  Moreover, the D.C. Circuit’s most 
recent discussion of scienter in the private securities litigation context made no mention of the 
“motive and opportunity” theory, but rather defined the scienter standard simply as “[e]ither 
intentional wrongdoing or extreme recklessness.”  Liberty Prop. Trust, 577 F.3d at 342. 
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Accordingly, here, as in Metzler, the plaintiff has failed altogether to allege “particular[ ] 

facts giving rise to a strong inference that the defendant[s] acted with the required state of 

mind.”  15 U.S.C. § 78u-4(b)(1)–(2).  For this reason alone, the complaint must be dismissed. 

II. PLAINTIFF HAS FAILED TO PLEAD A MATERIAL MISREPRESENTATION OR 
OMISSION.  

Although the failure to plead scienter is the most obvious defect in the complaint, it is 

hardly the only one.  Plaintiff’s allegations cannot pass even the basic hurdle of pleading a 

material misrepresentation or omission.  For an alleged misrepresentation or omission to be the 

basis for a securities claim, “the statement must be false, or the omission must render public 

statements misleading.  And finally, any statement or omission of fact must be material.”  

Longman v. Food Lion, Inc., 197 F.3d 675, 682 (4th Cir. 1999).   

Plaintiff’s lengthy and largely repetitive complaint can be reduced to three basic claims:  

(1) that it was misleading for the Post to report its financial results without disclosing 

“predatory” practices that allegedly contributed to those results, CC ¶ 199; (2) that it was false 

or misleading for the Post to tout Kaplan’s programs in such terms as “studentcentric” and 

“designed to meet the needs of students,” id. ¶ 229; and (3) that it was false or misleading for 

the Post to claim high ethical standards and to assert its belief that Kaplan was “in material 

compliance” with applicable laws, id. ¶ 228.  As a matter of law, none of these allegations can 

support a claim of securities fraud.  See infra Part A.  And even if such statements could be 

actionable as a matter of law, the factual allegations are wholly inadequate to support the claims 

that have been asserted.  See infra Part B. 

A. Plaintiff Has Not Identified an Actionable Material Misrepresentation or Omission. 

Plaintiff’s allegations do not amount to a legally cognizable misrepresentation or 

omission because (1) there is no duty under the securities laws to disclose uncharged, 

Case 1:10-cv-01835-PLF   Document 17-1    Filed 08/26/11   Page 34 of 63



 

25 
 

unadjudicated conduct; (2) statements of puffery are immaterial as a matter of law; and (3) 

statements of opinion regarding legal compliance cannot support a securities claim unless it is 

alleged that the defendant knew the statements were false.  

1. The Alleged Nondisclosure of Predatory Practices  

“The securities laws were not designed to provide an umbrella cause of action for the 

review of management practices.”  Citigroup, 330 F. Supp 2d at 377.  Plaintiff therefore concedes, 

as it must, that allegations of improper business practices do not give rise to a securities fraud 

action.  See, e.g., CC ¶¶ 10, 58.  But what the complaint pleads, at most, is precisely that—a series 

of allegedly improper business practices at a second-level subsidiary.  Plaintiff’s attempts to 

shoehorn these allegations into a securities fraud claim fail as a matter of law. 

The central allegation of the complaint is that the Post failed to disclose that KHE’s 

financial results were influenced by allegedly improper recruiting practices—practices that 

were not themselves the subject of any charges or adverse findings by regulatory authorities 

during the putative class period, but which plaintiff nonetheless contends were “predatory and 

deceptive.”  CC ¶ 58.  The law is clear, however, that there is no general legal duty to disclose 

uncharged conduct, and plaintiff alleges nothing that would give rise to such a duty in this case.   

Neither Section 10(b) nor Rule 10b-5 imposes an affirmative duty on corporations to 

disclose information.  “Silence, absent a duty to disclose, is not misleading under Rule 10b-5.”  

Basic, Inc. v. Levinson, 485 U.S. 224, 239 n.17 (1988).  Accordingly, “there is no general duty on 

the part of a company to provide the public with all material information,” XM Satellite Radio, 

479 F. Supp. 2d at 178, and “firms are entitled to keep silent (about good news as well as bad 

news) unless positive law creates a duty to disclose,” Gallagher v. Abbott Labs., 269 F.3d 806, 808 

(7th Cir. 2001).  “Materiality alone is not sufficient to place a company under a duty of 

disclosure.”  Sofamor Danek, 123 F.3d at 400.   
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In particular, “the law does not impose a duty to disclose uncharged, unadjudicated 

wrongdoing or mismanagement.”  Ciresi, 782 F. Supp. at 823 (S.D.N.Y. 1991).  In other words, 

“the federal securities laws do not require a company to accuse itself of wrongdoing.”11  

Citigroup, 330 F. Supp. 2d at 377; see also Menkes v. Stolt-Nielsen S.A., No. 03 Civ. 409, 2005 WL 

3050970, at *6 (D. Conn. Nov. 10, 2005) (“Rule 10b-5 generally does not require management to 

accuse itself of antisocial or illegal policies.” (internal quotation marks omitted)).  Instead, a 

company has a duty to disclose only “when silence would make other statements misleading or 

false.”  XM Satellite Radio, 479 F. Supp. 2d at 178 (quoting Taylor v. First Union Corp., 857 F.2d 

240, 243–44 (4th Cir. 1988)).   

Plaintiff alleges that the duty to disclose uncharged “predatory” practices arises in this 

case from the mere fact that the Post, like all companies, disclosed its financial results in press 

releases and securities filings.  In particular, plaintiff alleges, the Post reported in its SEC filings 

that KHE enjoyed revenue growth that was “due mostly to strong enrollment growth.”  CC 

¶¶ 195, 208, 222; see also id. ¶¶ 244, 264 (noting student retention and increased margins as well).  

Notably, plaintiff never alleges that these statements were inaccurate.  See, e.g., id. ¶ 199.  Nor 

could it make such a claim.  The financial data contained in the Post’s press releases and SEC 

filings were accurate—the Post’s revenues were what the Post said they were; KHE’s revenues 

grew at the rates the Post said they grew; and enrollments grew as the Post said they did.   

Quite obviously, nothing about these disclosures on their face gives rise to a securities 

claim.  “Accurate statements about past performance are self evidently not actionable under the 

                                                 
11 Securities regulations require that a company must disclose “any material pending legal 
proceedings, other than ordinary routine litigation incidental to the business,” to which it or 
any of its subsidiaries is a party.  17 C.F.R. § 229.103 (emphasis added).  The negative 
implication is settled—that “the mere possibility of litigation” need not be disclosed even if 
“pending litigation may be material under certain circumstances.”   Gen. Elec. Co. v. Cathcart, 980 
F.2d 927, 935 (3d Cir. 1992). 
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securities laws . . . .”  Nadoff v. Duane Reade, Inc., 107 F. App’x 250, 252 (2d Cir. 2004); accord In re 

Advanta Corp. Sec. Litig., 180 F.3d 525, 538 (3d Cir. 1999), overruled in part on other grounds by 

Avaya, 564 F.3d at 276.   

Under the plaintiff’s theory, however, the truthful reports of KHE’s earnings and 

enrollment growth were misleading, because the Post “omitted the fact that the Company’s 

revenue and enrollments were founded upon a systematically predatory business model.”  CC 

¶ 199; see also id. ¶¶ 205, 212, 233, 250.  There is no legal basis for such a theory.  As a matter of 

law, the accurate disclosure of revenue and earnings does not give rise to a duty to disclose 

uncharged predatory or unlawful practices that may have contributed to those earnings.  

Numerous cases have so held:   

• In Sofamor Danek, the plaintiffs complained that a manufacturer of medical 

devices defendant had attributed its “record revenues and earnings . . . to such things as 

increased sales volume without properly explaining how the sales were being achieved”—

through, the plaintiff alleged, the illicit promotion of its medical devices for uses not approved 

by the FDA and charging certain hospitals twice the regular price.  123 F.3d at 400.  The Sixth 

Circuit Court of Appeals held that there was no duty to disclose the allegedly illegal conduct 

that resulted in the sales growth.  Id. at 400–02.   

• Likewise, in Advanta, the Third Circuit affirmed the dismissal of a claim against a 

credit card issuer based on accurate reports of past earnings, combined with statements of 

“consistent earnings growth” and “confidence in the company’s earnings momentum,” where 

the company had failed to disclose “aggressive” marketing techniques that resulted in a 

deterioration of credit quality and a decline in revenues.  180 F.3d at 528–29.   

• In Galati v. Commerce Bancorp, Inc., No. Civ. 04-3252, 2005 WL 3797764 (D.N.J. 

Nov. 7, 2005), aff’d, 220 F. App’x 97 (3d Cir. 2007), the plaintiffs claimed that “remarks 
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attributing [a bank’s] success to its ‘unique business model’ and ‘convenience’” were materially 

misleading, “because [the bank’s] success was actually ‘fueled by repeated criminal conduct.’”  

2005 WL 3797764, at *4.  The plaintiffs also alleged that the bank’s “positive statements about 

growth”—such comments as “dramatic deposit growth” and “strong top-line revenue growth—

“created a duty to tell the ‘whole truth’ about [the bank’s] illegal activities”—including “bid-

rigging and other unlawful practices.”  Id. at *7, *1.  The court rejected these claims because the 

positive statements were “too vague and subjective” to be regarded as material, id. at *4–5, and 

the accurate statement of earnings did not give rise to a duty to disclose the allegedly illegal 

activities, id. at *7.  “To hold otherwise,” the court explained, “would be to establish per se 

liability under Rule 10b-5 for any material information related to corporate earnings releases—a 

result that would be almost indistinguishable from creating a general duty of disclosure.”  Id.   

• In Public Pension Fund Group v. KV Pharmaceutical Co., 705 F. Supp. 2d 1088 (E.D. 

Mo. 2010), the company had reported in its SEC filings that its “improvement in net revenues 

was due to the . . . launch” of a generic drug, id. at 1101.  The plaintiffs complained that that 

statement was misleading, because the company failed to disclose that its manufacturing 

process for the drug violated FDA regulations.  Id.  The court held that the company was not 

required to disclose the alleged problems with its manufacturing process, because the company 

had not said anything inconsistent with any such problems.  Id. at 1102. 

• In Citigroup, the court dismissed a complaint that Citigroup had failed to disclose 

“that its revenues were derived from ‘unsustainable and illegitimate sources,’” because “the 

federal securities laws do not require a company to accuse itself of wrongdoing.”  330 

F. Supp. 2d at 377.    

• In Greenstone v. Cambex Corp., 777 F. Supp. 88 (D. Mass 1991), the plaintiffs 

complained that accurate statements of revenues were misleading, “because they failed to 
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disclose the fact that [the company] engaged in unlawful practices which influenced the 

revenues.”  Id. at 89.  Conceding that information about the unlawful practices was material, the 

court nevertheless held that there was no “affirmative duty” to disclose it.  Id. at 91.12    

“Rule 10b-5 [prohibits] only misleading and untrue statements, not statements that are 

incomplete.  Often, a statement will not mislead even if it is incomplete or does not include all 

relevant facts.”  In re Cutera Sec. Litig., 610 F.3d 1103, 1109 (9th Cir. 2010) (ellipsis omitted) 

(quoting Brody v. Transitional Hosps. Corp., 280 F.3d 997, 1006 (9th Cir. 2002)).  To plead that a 

statement was in fact misleading, “the plaintiff must state facts showing that, due to [the 

statement’s] incompleteness, the statement affirmatively led the plaintiff in a wrong direction 

(rather than merely omitted to discuss certain matters).”  In re Synchronoss Sec. Litig., 705 

F. Supp. 2d 367, 419 (D.N.J. 2010).  Informing the market that “strong enrollment growth” 

contributed to revenue growth did not lead any investor in the wrong direction—it was the 

truth.  See City of Austin Police Ret. Sys. v. ITT Educ. Servs., Inc., 388 F. Supp. 2d 932, 946 (S.D. Ind. 

2005) (“A [for-profit college] company can have a strong business model, effective marketing 

and increasing enrollment and at the same time be the object of a state investigation.”).   

                                                 
12 Some courts have held that when a company’s disclosures put the source of its revenues at 
issue, a duty may arise to disclose information necessary to make the disclosures not 
misleading.  See In re Van der Moolen Holdings N.V. Sec. Litig., 405 F. Supp. 2d 388, 401 (S.D.N.Y. 
2005); In re Providian Fin. Corp. Sec. Litig., 152 F. Supp. 2d 814, 824–25 (E.D. Pa. 2001).  But even 
under those cases, no disclosure is required unless the company’s “statements falsely attribut[e] 
the company’s success to factors other than the improper conduct.”  In re Marsh & McLennan 
Cos. Sec. Litig., 501 F. Supp. 2d 452, 470 (S.D.N.Y. 2006); see also In re FBR Inc. Sec. Litig., 544 
F. Supp. 2d 346, 357 (S.D.N.Y. 2008) (no duty unless omissions are “sufficiently connected to 
Defendants’ existing disclosures to make those public statements misleading”) (quoting Marsh 
& McLennan, 501 F. Supp. 2d at 469); see also Menkes, 2005 WL 3050970, at *7.  Even assuming 
that all of plaintiff’s allegations regarding KHE’s recruiting practices are true, it was not 
misleading for the Post to state in its quarterly earnings reports simply that KHE had 
experienced “strong enrollment growth.”  That statement was unaccompanied by any 
explanation for the enrollment growth; it did not attribute the enrollment growth to factors 
other than the allegedly improper conduct.  There would not, therefore, be any duty to explain 
that the enrollment growth was due to that conduct. 
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Indeed, informing the market that KHE was experiencing “strong enrollment growth” is 

exactly the type of “vague positive remark[] accompanying earning releases” that is treated as 

immaterial puffery.  Galati, 2005 WL 3797764, at *7; see also XM Satellite Radio, 479 F. Supp. 2d  at 

180; In re Baan Sec. Litig., 103 F. Supp. 2d 1, 12–13 (D.D.C. 2000) (statement that “[o]ur strong 

momentum continued in the first quarter, reflecting the high demand for our products in the 

global marketplace” was immaterial puffery).  “[G]eneralized positive statements” are puffery 

on which reasonable investors do not rely and that, therefore, are “immaterial as a matter of 

law.”  XM Satellite Radio, 479 F. Supp. 2d at 179–80.13  Therefore, when a bank attributes its 

success to its “‘dramatic deposit growth,’” or a medical device company attributes its revenues 

to “increased demand for the company’s products,” or a credit card company offers the 

“positive portrayal[ ]” that it had “added substantially to [its] account base” but “credit quality 

remained excellent,” these companies are engaging in simple puffery.  Galati v. Commerce 

Bancorp, Inc., 220 F. App’x at 102, aff’g 2005 WL 3797764; Sofamor Danek, 123 F.3d at 401–02; 

Advanta, 180 F.3d 537–38.  These puffing statements are immaterial even if some of the bank’s 

deposits were procured through bribery, see Galati, 2005 WL 3797764, at *1, or the increased 

demand for medical devices was attained through illegal promotion, Sofamor Danek, 123 F.3d at 

401, or the credit card company’s credit quality was deteriorating rather than “remain[ing] 

excellent,” Advanta, 180 F.3d at 537–38.  

In sum, the Post’s accurate statements of earnings growth and enrollment growth at 

KHE are not actionable, and as a matter of law they do not give rise to a legal duty to disclose 

any uncharged conduct that the plaintiff alleges was occurring at KHE.   

                                                 
13 In general, a statement is material if there is “a substantial likelihood that the disclosure of the 
omitted fact would have been viewed by the reasonable investor as having significantly altered 
the ‘total mix’ of information made available.”  Matrixx Initiatives, Inc. v. Siracusano, 131 S. Ct. 
1309, 1318 (2011) (internal quotation marks omitted). 
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2. The Post’s Touting of KHE’s Programs 

The second category of alleged misrepresentations consists of general statements touting 

KHE’s programs—statements such as:  that “[i]f you go to Kaplan University, you will find the 

experience exceedingly studentcentric and focused on outcomes” and  “[y]ou’ll get a degree 

and credentials that are meaningful to employers,” CC ¶ 216; that “student outcomes [are] our 

top priority,” id. ¶ 215; and that KHE’s programs are “designed to meet the needs of students 

seeking to advance their education and career goals,” id. ¶ 229; see also id. ¶¶ 202–03, 217, 249.  

These general pronouncements constitute, at most, pure puffery that cannot be the foundation 

for a securities claim.  See, e.g., ECA, 553 F.3d at 206; Nathenson v. Zonagen Inc., 267 F.3d 400, 419 

(5th Cir. 2001); XM Satellite Radio, 479 F. Supp. 2d at 179–80; Baan, 130 F. Supp. 2d at 12–13.     

“All public companies praise their products and their objectives.”  In re Ford Motor Co. 

Sec. Litig., 381 F.3d 563, 570 (6th Cir. 2004).  Such “corporate puffery or hyperbole” may 

sometimes seem misleading in hindsight, but it is not securities fraud because “a reasonable 

investor would not view [the statements] as significantly changing the general gist of available 

information.”  Id.  Such statements are “vague and incapable of objective verification,” XM 

Satellite Radio, 479 F. Supp. 2d at 180, and therefore “too general to cause a reasonable investor 

to rely upon them,” ECA, 553 F.3d at 206.  “Courts everywhere” acknowledge that corporate 

executives’ “‘rosy affirmation[s]’” about their businesses are “‘numbingly familiar to the 

marketplace’” and therefore do not affect the price of stock.  Ford, 381 F.3d at 570–71 (quoting 

Shaw v. Digital Equip. Corp., 82 F.3d 1194, 1217 (1st Cir. 1996)).   

Statements about whether the Kaplan experience is “studentcentric” or whether its 

programs are “designed to meet the needs of students,” CC ¶¶ 8, 216, 229, are inherently 
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subjective.  XM Satellite Radio, 479 F. Supp. 2d at 180.14  A for-profit college’s praise of its 

“studentcentric” model is no different than a bank’s assertion that it has a “focus on financial 

discipline” and “risk management processes that are highly disciplined.”  ECA, 553 F.3d at 205–

06 (alteration marks omitted) (affirming grant of dismissal); see also Longman, 197 F.3d at 685 

(grocery store’s emphasis on its “clean and conveniently located stores” was “the kind of 

puffery and generalizations that reasonable investors could not have relied upon”).  A 

statement that KHE “is focused on helping our students acquire skills that can lead to better 

jobs,” CC ¶ 216, is no different than an assertion that Ford “has ‘dedicated itself to finding even 

better ways of delivering safer vehicles to the consumer,’” “‘has its best quality ever,’” and “‘is a 

worldwide leader in automotive safety.’”  Ford, 381 F.3d at 570 (alterations omitted) (affirming 

dismissal on the pleadings).  

3. The Post’s Opinions Regarding Compliance with Regulations 

The last general category of alleged misrepresentations consists of statements of opinion 

regarding KHE’s compliance with regulations, such as “Management believes that [the Post’s] 

education division schools that participate in Title IV programs are in material compliance with 

standards set forth in the HEA and the Regulations.”  CC ¶ 228 (emphasis added); see also id. 

¶ 261.15  General statements of legal compliance cannot be the basis for a securities fraud claim 

                                                 
14 Even if these statements about KHE’s programs were not mere puffery and could be proven 
false, plaintiff has not alleged facts to show that they were false.  Nowhere in plaintiff’s prolix 
complaint is there a single criticism of KHE’s courses, instructors or degrees.  In fact, although 
KHE had approximately 100,000 students during the purported class period, the complaint 
offers not a single student complaint about its educational offerings.  CW 22 is the only student 
confidential witness.  While he (or she) is alleged to be critical of the admissions advisor with 
whom he worked, he says nothing about the education he received.  See CC ¶¶ 134–35.   

15 In a related vein, the complaint contains a separate section accusing the Post of making 
misrepresentations in its online Statement of Ethical Principles.  See CC ¶¶ 298–302.  Courts 
rightly recognize statements in codes of conduct to be inactionable and reject securities fraud 
claims based on them.  See Bernstein v. Extendicare Health Servs., Inc., 607 F. Supp. 2d 1027, 1030–
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unless the plaintiff “adequately plead[s] that the defendants knew the statements of compliance 

were untruthful at the time the statements were made.”  Kushner, 317 F.3d at 831 (emphasis 

added); accord Ind. State Dist. Council of Laborers v. Omnicare, Inc., 583 F.3d 935, 945–47 (6th Cir. 

2009), cert. denied, 178 L.Ed.2d 411 (2010); Minneapolis Firefighters’ Relief Ass’n v. Medtronic, Inc., 

No. 08-6324, 2010 U.S. Dist. LEXIS 10029, at *20–21 (D. Minn. Feb. 3, 2010).  See generally Va. 

Bankshares, Inc. v. Sandberg, 501 U.S. 1083, 1095 (1991) (“A statement of belief may be open to 

objection . . . solely as a misstatement of the psychological fact of the speaker’s belief in what he 

says.”).  Quite obviously, a plaintiff cannot allege and prove that defendants knew of unlawful 

conduct merely by pleading that unlawful conduct occurred—especially when the defendants 

are two levels up in the corporate chain.     

Plaintiff does not allege—even as a conclusion—that the Post’s management knew that 

KHE was not in material compliance with existing regulations.  Much less does plaintiff allege 

any facts that would support such a claim.  As explained in Part I, supra, there are no allegations 

that anyone in the Post was involved in the day-to-day operations of KHE’s business or 

received any reports of unlawful conduct.  Nor has plaintiff identified any investigation or 

finding by ED or any other regulatory or law enforcement body that would have led Post 

management to believe that KHE was out of material compliance.  And, of course, even if 

plaintiff were to allege that KHE had been the subject of investigations during the putative class 

                                                                                                                                                             
31 (D. Minn. 2009); In re Kidder Peabody Sec. Litig., 10 F. Supp. 2d 398, 413 n.15 (S.D.N.Y. 1998) 
(statement’s about company’s “culture” and “integrity” are “mere puffery”); Desai v. Gen. 
Growth Props., Inc., 654 F. Supp. 2d 836, 859 (N.D. Ill. 2009) (publishing a code of ethics does not 
imply complete compliance with code); Andropolis v. Red Robin Gourmet Burgers, Inc., 505 
F. Supp. 2d 662, 685–86 (D. Colo. 2007) (same).  In fact, plaintiff resorts to omitting key language 
in an attempt to suggest otherwise.  Compare CC ¶ 299 (alleging Post has stated that it 
“conduct[s] our operations in accordance with the highest standards of business ethics and in 
compliance with all applicable laws”) with Ex. 15 (Statement of Ethical Principles), at 1 (“We 
have sought to conduct our operations in accordance with the highest standards of business 
ethics and in compliance with all applicable laws.” (emphasis added)). 
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period, that would not support the conclusion that management did not believe that KHE was 

in substantial compliance.  See ITT Educ. Servs., 388 F. Supp. 2d at 946 (“A company can both 

believe in and internally monitor its compliance with federal law and be the object of a state 

investigation, even one targeted at the very metrics of that compliance.”).   

In fact, plaintiff has not even alleged the existence of material violations of regulations at 

KHE—that is, violations on a widespread scale that would be regarded as material by investors, 

see infra Part II.B—much less that the Post’s management was aware of such violations and 

believed that KHE was materially out of compliance as a result.  Plaintiff has therefore failed to 

plead a claim based on the asserted belief that KHE was in material compliance.  

B. Plaintiff Has Not Pleaded Facts Adequate To Support Its Claims.   

Even if there were room under the law for plaintiff’s theories, the facts alleged do not 

support them.  The basic thrust of the complaint is that the Post allegedly failed to disclose that 

KHE had a “secret business model” that remained “well-hidden for years”—a model that 

“depends on maximizing the amount of financial aid obtained by Kaplan students, regardless of 

their ability to ever repay it,” and that “mandate[d] its salespeople—in order to meet quotas 

and not be fired—to engage in predatory and deceptive recruitment and enrollment practices.”  

CC ¶¶ 58, 60, Heading, Part VI.B.  As explained below, this claim is unsupported by properly 

pleaded facts.  KHE’s business model was fully disclosed, the allegation that it “mandate[d] . . . 

predatory and deceptive recruitment and enrollment practices” is unsupported, and the 

isolated abuses alleged are, in any event, immaterial.  

Assuming the existence of a duty to disclose uncharged conduct, the plaintiff would 

bear the burden of demonstrating that the undisclosed information is material, and that the 

nondisclosure was misleading.  In the context of this case, which rests on a claim of widespread 

low-level fraud, that means that the allegations must be sufficient to “raise an inference of fraud 
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on a nation-wide level such that [the Post’s] statements and omissions . . . were false or 

misleading.”  In re Career Educ. Corp. Sec. Litig. (“CEC II”), No. 03 C 8884, 2006 WL 999988, at *8 

(N.D. Ill. Mar. 28, 2006) (emphasis added) (dismissing complaint against for-profit college); see 

In re Spectrum Brands Inc. Sec. Litig., 461 F. Supp. 2d 1297, 1310–11 (N.D. Ga. 2006) (allegations 

insufficient when impossible to tell if misconduct was “widespread” or “anecdotal”).   

Plaintiff tries to create an impression of widespread misconduct in the enrollment of 

students by citing twenty-one former employees (out of thousands) and a single student (out of 

almost 100,000).  The allegations attributed to these confidential witnesses obviously reflect the 

investigation undertaken by the investigator retained by plaintiff’s counsel, as opposed to 

plaintiff’s own knowledge, CC ¶ 33, and therefore must meet the PSLRA’s requirements for 

allegations based on information and belief.  See, e.g., Adams v. Kinder-Morgan, Inc., 340 F.3d 

1083, 1098 (10th Cir. 2003).  Under that statute, “if an allegation regarding the statement or 

omission is made on information and belief, the complaint shall state with particularity all 

facts on which that belief is formed.”  15 U.S.C. § 78u-4(b)(1)(B) (emphasis added).  And if the 

specific facts alleged do not demonstrate that the statements at issue were materially 

misleading, the complaint should be dismissed.  See, e.g., In re Party City Sec. Litig., 147 

F. Supp. 2d 282, 308–09, 317–18 (D.N.J. 2001); Feeney v. Mego Mortg. Corp., 45 F. Supp. 2d 1356, 

1357–58 (N.D. Ga. 1999).  

Plaintiff’s near-complete reliance on confidential witnesses raises special concerns.  

“[A]nonymity conceals information,” and it is all too easy for one to embellish on hearsay from 

an anonymous source.  Higginbotham v. Baxter Int’l, Inc., 495 F.3d 753, 757 (7th Cir. 2007); see 

Material Yard Workers Local 1175 Benefit Funds v. Men’s Wearhouse, Inc., No. H-09-3265, 2011 WL 

3059229, at *6 (S.D. Tex. July 22, 2011) (“A party who presents the stories of unnamed people is 

neither giving the court nor the defendant a plain statement of the facts.  When [plaintiff] offers 
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facts from people whom it will not name, it is dissembling.”).  Just months ago, a district court 

dismissed a case because the law firm that represents plaintiff here filed a complaint that 

misrepresented the title, employer, and access to information of a key confidential witness.  See 

City of Livonia Emps.’ Ret. Sys. v. Boeing Co., No. 09 C 7143, 2011 WL 824604 at *4 (N.D. Ill. Mar. 7, 

2011).16  As that decision underscores, when evaluating such allegations, the court needs to 

consider “the level of detail provided by the confidential sources, the corroborative nature of 

the other facts alleged (including from other sources), the coherence and plausibility of the 

allegations, the number of sources, the reliability of the sources, and similar indicia.”  In re 

Cabletron Sys., Inc., 311 F.3d 11, 29–30 (1st Cir. 2002).  

Many of the allegations in the complaint are not attributed to any confidential witness or 

are not supported by other facts establishing the basis for the allegation.  See, e.g., CC ¶ 127 (six 

of eight supposedly aggressive techniques KHE admissions employees allegedly used not tied 

to any source).  Other allegations are attributed to confidential witnesses who did not even 

work at KHE during the putative class period.  See id. ¶¶ 105, 135, 142, 252 (attributing 

allegations to CWs 18 and 20); ¶¶ 52, 54 (CWs 18 and 20 employed outside class period).  Most 

of the confidential witnesses were low-level employees who could do no more than speculate 

about anything beyond their limited personal experiences at a single campus or worksite.  See 

id. ¶¶ 35, 37–40, 42–45, 47–48, 50, 54.  Some are identified without any particular allegation 

being attributed to them.  See id. ¶¶ 49, 53 (CWs 15 and 19); ¶ 36 (CW 2 asserts no misconduct).  

And many of the allegations attributed to, or based upon, confidential witnesses are either 

implausible or demonstrably untrue.        

                                                 
16  The only confidential witness we have contacted in this case confirmed that her knowledge 
was misrepresented in the complaint.  See supra n.7.   
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1. There Was No “Secret Business Model.” 

Plaintiff alleges that KHE’s supposedly “secret business model” depended upon the 

recruitment of “low-income and minority” students who were dependent upon federal loans 

and grants.  CC ¶¶ 60, 62.  But that was not a secret:  the Post’s 10-Ks routinely disclosed that 

“[f]unds provided under the federal student financial aid programs . . . historically have been 

responsible for the majority of the net revenues of Kaplan Higher Education”—83 percent in 

fact during the putative class period.  Ex. 1, at 2.  It is a well-known and widely publicized fact 

that for-profit colleges attract a relatively high percentage of “nontraditional” students—adults 

over 30, working full or part-time, with dependents and without family support—who are more 

dependent upon federal aid than students who attend public institutions and private, non-

profit institutions.  Plaintiff calls that “preying upon students with the greatest financial needs,” 

CC ¶ 61;17 KHE sees it as serving students whom Title IV was intended to benefit—and who are 

not adequately served by public institutions and private, non-profit schools.18  

Plaintiff further alleges that the business model depended upon a “corporate culture 

that transformed supposed Admissions Advisors into sales persons, potential students into 

‘leads,’ and student enrollment into sales.”  CC ¶ 93.  But investors would hardly be surprised 

or disappointed to learn that a “for-profit” education company would operate like a business.  

Plaintiff finds something sordid in the fact that KHE “grew its enrollments and, consequently, 

                                                 
17 This is presumably what plaintiff means when it calls KHE’s practices “predatory.” 

18 The complaint states falsely that KHE students “have a miniscule 12.5% chance of 
graduating.”  CC ¶ 62.  The sole support for that statement is a table, unattributed to any 
source, indicating that 12.5 percent of KHE’s students graduated in the academic year after 
enrollment.  Id. ¶ 9.  Of course, since bachelor’s degree programs are 4 years long, the only way 
a student could graduate the year after enrolling is if he had transferred in with substantial 
credit.   
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its revenues . . . by operating football field sized call centers” that made use of telemarketing 

techniques and sales goals.  Id.; see also id. ¶¶ 205, 219.  But this was neither sordid nor secret.  It 

is standard practice in the for-profit sector and was well known to the market for years.  A 2003 

Wall Street Journal article about KHE described a “call center” where 148 “sales representatives,” 

known as “admissions advisers,” “work the phones, following their training manual’s 

exhortation to ‘sell the dream.’”  Daniel Golden & Matthew Rose, Cash Course: Kaplan Transforms 

Into Big Operator of Trade Schools, Wall St. J., Nov. 7, 2003, Ex. 16, at 1.  “[A]dapting telemarketing 

techniques to higher education,” the advisors spoke to prospective students using a script, 

which some considered “heavy-handed.”  Id. at 3.  The article acknowledged that the 

admissions advisors had “quarterly sales goals.”  Id. at 1; see also Ex. 1, at 24–25 (disclosing that 

proposed changes to incentive compensation rules could “adversely affect . . . Kaplan’s ability 

to retain admissions and financial aid advisors”). 

In short, even assuming some duty to disclose the methods by which KHE recruited 

students, the market was already “adequately informed” of those methods, Beleson v. Schwartz, 

419 F. App’x 38, 40 (2d Cir. 2011)—they were certainly not a secret. The materiality of an alleged 

omission depends on what “other information [is] already available to the market,” Grossman v. 

Novell, Inc., 120 F.3d 1112, 1119 (10th Cir. 1997), and in this case, the information known to the 

market about KHE provided a clear picture that would not have been “significantly altered” by 

further disclosures about KHE’s call centers and telemarketing techniques.  See Beleson, 419 F. 

App’x at 40 (market informed through company 10-K and Wall Street Journal article); Iron 

Workers Local 16 Pension Fund v. Hilb Rogal & Hobbs Co., 432 F. Supp. 2d 571, 580 (E.D. Va. 2006) 

(“Where information about a company was made available in an analyst report, or by 

newspaper articles, any withholding of information by the company is immaterial . . . .”).   
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2. KHE Did Not Hide Student Repayment Rates. 

Another element of the supposedly “secret” business model alleged by the plaintiff is 

that KHE recruited students “regardless of their ability to repay” their loans.  CC ¶¶ 61–62.  

According to plaintiff, the “truth” about student loan repayment was “finally revealed” on 

August 13, 2010 when ED released loan repayment data for all for-profit institutions.  CC, p.103.  

This allegation is demonstrably untrue.   

The enabling statute has always provided that an institution may lose its eligibility to 

receive Title IV funds if its “cohort default rate”—the percentage of students defaulting within 

two years of beginning repayment—exceeds a certain level.  20 U.S.C. § 1085(a)(2).  The Post 

made appropriate disclosures concerning KHE’s “cohort default rate” during the putative class 

period.  In its Form 10-K filed March 2, 2010, for example, the Post (a) disclosed its overall 

“cohort default rate,” (b) reported that four OPEID reporting units had cohort default rates that 

would trigger ED penalties unless they were remedied in the next two years, and (c) provided a 

table showing KHE’s cohort default rate rising steadily since 2005.  See Ex. 1, at 3.  In addition, 

the cohort default rates for all institutions operated by KHE—as with all Title IV participating 

institutions—are published by ED and readily available through an ED website.  See 

http://www2.ed.gov/offices/OSFAP/defaultmanagement/cdr.html. 

On July 26, 2010, ED proposed its “gainful employment” rule, a new rule that would 

determine a program’s eligibility in part based on a new formula for measuring loan 

repayment.  75 Fed. Reg. 43,616.  The loan repayment rates that would become relevant under 

the proposed rule had never before been calculated, and the data upon which the rates would 

be calculated was available only to the ED and to lenders—because students make their 

repayments to ED or to lenders, not to KHE.  ED published its loan repayment data on August 

13 precisely so that companies like KHE would have some indication of how the proposed 
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regulation might affect them.  See Ex. 12 (“We are providing data so that institutions, and other 

interested parties, can estimate the impact of the proposed rule as they prepare comments on 

the [proposed rule].”).19   

Far from hiding the facts, the Post promptly disclosed the ED data when it was released, 

along with another warning to the market that the proposed rule “could have a materially 

adverse effect on the future results of the Company’s higher education division.”  Ex. 13.  In 

short, there was nothing about the release of repayment data on August 13, 2010 that “revealed” 

any “truth” about KHE.         

3. There Is No Factual Basis for the Claim of Widespread Enrollment 
Abuses.  

a. The “Pain and Fears” document was neither fraudulent nor 
widely used. 

Typical of the complaint’s overstatement is its very first substantive allegation— that the 

“fraud” and “deceit” employed in the recruitment of students was manifested in a “recruiting 

script” that urged admissions employees to uncover a potential recruit’s “pain and fears.”  See, 

e.g., CC ¶¶ 6–7, 147–48.  A review of that document reveals that it is not a “script” at all—and 

that it contains nothing remotely deceptive.  It merely encourages admissions advisors to “ask[] 

probing questions to explore student motivation” and to “keep digging until you uncover their 

pain, fears and dreams.”  CC ¶ 6; id. Ex. A, at 2 (emphasis added).  It tells advisors:  “Do not 

answer for them.  Let them paint their own picture.”  Id. (underlining in original).  Plaintiff may 

think this language unbecoming for an educational institution, but it is not fraudulent.  

                                                 
19 As noted above, see supra p.11, however, ED cautioned that it was not possible to use the data 
to determine the precise impact of the proposed rule on any particular school. 
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Moreover, the complaint does not even allege that this document was in use during the 

putative class period.  CWs 1, 5, 8–9, and 13–14 are alleged to know about KHE’s recruiting 

materials, but none mentioned the “pain and fears” document.  See CC ¶¶ 35, 39, 42–43, 47–48.   

b. The alleged focus on enrollment at any cost is unsupported. 

Plaintiff alleges in conclusory fashion that KHE “was solely focused on increasing 

enrollment numbers at any cost, without regard to students’ well-being, academic success, 

growing debt . . . or preparedness for employment following graduation.”  CC ¶ 199.  Plaintiff 

pleads no particularized facts, however, to suggest that KHE was unconcerned with students’ 

well-being, academic success, debt loads, or preparedness for employment—no facts, for 

example, about the content of KHE’s programs, the quality of its teachers, the debt counseling 

offered to students, or the job placement and satisfaction level of its graduates.  On the other 

hand, plaintiff presents a compelling allegation that flat out disproves the hyperbolic claim of a 

focus on “increasing enrollment numbers at any cost.”  As noted in the complaint, just months 

into the purported class period, KHE stopped all recruiting of “Ability to Benefit” students—

i.e., students who had not completed high school and who, according to the plaintiff, “were 

simply not capable of completing the programs in which they enrolled.”  CC ¶¶ 160–61.  KHE 

did so even though the Higher Education Act expressly states that “Ability to Benefit” students 

may be Title IV-eligible without a high school diploma.  See 20 U.S.C. §1091(d).  That is not the 

action of a company that is focused on “increasing enrollment numbers at any cost, without 

regard to students’ well being [and] academic success.”  It is precisely the opposite.  

Ultimately, plaintiff’s allegation that KHE was interested in “increasing enrollment 

numbers at any cost” is simply its own negative characterization of KHE’s priorities.  But as in a 

similar case, the Post was surely under no duty to characterize its priorities in the “particular 
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pejorative terms that the plaintiff[] now suggest[s] – i.e., . . . a ‘growth at any cost approach.’” 

XM Satellite Radio, 479 F. Supp. 2d at 181.  

c. The use of sales goals was not improper. 

The complaint alleges that admissions advisors felt “intense pressure to meet 

‘enrollment quotas,’” because their compensation and continued employment depended on 

meeting them.  CC Heading, Part VI.E.2; see also id. ¶¶ 99–120.  It was well known, however, 

that KHE (like other for-profit institutions) had “quarterly sales goals,” and that admissions 

advisors’ jobs and compensation depended in part on meeting them.  See Ex. 16. 

 But even if this were completely secret, there would be nothing surprising, much less 

improper, about it.  Federal law does not prohibit a for-profit college from encouraging its 

admissions employees to recruit students or from terminating admissions employees for failure 

to meet minimum enrollment goals.  See United States ex rel. Bott v. Silicon Valley Colls., 262 

F. App’x 810, 812 (9th Cir. 2008).  Nor did federal law during the putative class period prohibit 

higher education companies from basing compensation decisions in part on enrollments.  For-

profit colleges were allowed at the time to adjust annual salaries or hourly wages up to two 

times in any year, provided that “any adjustment is not based solely on the number of students 

recruited, admitted, enrolled, or awarded financial aid.”  34 C.F.R. § 668.14(b)(22)(ii)(A) 

(emphasis added); CC ¶ 71.  ED elaborated that the word “solely” in this regulation was “used 

in its dictionary definition.”  67 Fed. Reg. 67,048, 67,055 (Nov. 1, 2002).  In other words, federal 

regulations allowed compensation to be determined largely by enrollments.20   

                                                 
20 This regulatory safe harbor was changed effective July 1, 2011—after the end of the class 
period—to prohibit any consideration of enrollments in compensation of employees with 
responsibilities for admissions or financial aid.  34 C.F.R. § 668.7. 
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The complaint fails to plead that KHE’s practices ran afoul of these regulations.  It relies 

upon the “‘Gem Tier’ system” used by KHE, alleging that the system compensated admissions 

advisors “exclusively on . . . enrollments.”  CC ¶ 114 (emphasis added).  But a simple review of 

the plan reveals that that allegation is untrue.  The Gem Tier plan rewarded “qualitative 

performance,” including professionalism and mentoring of new hires, as well as “quantitative 

performance,” which included enrollment.  Ex. 17 (Admissions Advisor Revised Compensation 

Plan), at 1.  Even the quantitative metric was not limited to “starts”; it also included the number 

of students who stayed in school for subsequent terms (“Term 2 Logins”).  See id. at 1, 3, & 7.21              

After mischaracterizing the Gem Tier plan as one based “exclusively” on the number of 

enrollments achieved, plaintiff alters course to allege that although “on paper” the system had 

“a number of components” in addition to enrollments, in the view of three confidential 

witnesses it “all came down to enrollments.”  CC ¶¶ 115–18. 22  That may have been the 

perception of a few former employees, but it is hardly a sufficient basis upon which to allege 

that company policy was other than as spelled out in the formal compensation plan—much less 

                                                 
21 The complaint asserts that the two witnesses whose depositions are attached as Exhibits B and 
C to the complaint testified that compensation was based “solely” on enrollments.  But one of 
those witnesses confirmed that quantitative and qualitative criteria had to be met and merely 
answered “yes” to a compound question whether people understood the gem system as 
“primarily or solely” based on enrollments.  CC, Ex. B, at 22.  This witness also testified that 
employees would “only get advanced to the lowest of the two,” qualitative or quantitative 
scores.  Id. at 22.  That would mean a lower qualitative score could in some instances preclude 
movement to a higher salary tier notwithstanding the higher quantitative score.  The other 
witness testified that “[t]hey will tell you that there are other things involved, but it came down 
to enrollments.”  CC, Ex. C, at 16. 
 
22 Two of the three acknowledge that qualitative, subjective factors were used; they just believe 
that the evaluators thought more highly of advisors with good enrollment numbers.  See CC 
¶ 115 (“if you hit your numbers, they liked you and your other scores would be better” (emphasis 
added)); id. ¶ 118 (KHE “tried to make it appear” other factors mattered).  As to the third (CW 
13), it is alleged that he (or she) received a raise after enrolling thirty students in three months.  
See id. ¶ 116.  That allegation speaks only of correlation, not causation, and says nothing about 
the admission advisor’s qualitative performance. 
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that senior management at the corporate parent knew that the policy was other than as spelled 

out in the written plan.    

Finally, one might get the impression from reading the complaint that the enrollment 

goals were unattainable.  But the few facts that are alleged about the goals indicate that they 

were hardly onerous.  At the much-discussed Orlando call center, the goal alleged was to enroll 

a single student per week, while in Davenport, Iowa the expectation alleged was three 

enrollments per week.  Id. ¶ 101; see also id. Ex. C, at 14 (goal of 3 to 6 enrollments per 3-week 

cycle).  Enrolling one to three students a week is hardly the pressure-filled atmosphere of a 

“boiler room.”  CC Heading, Part VI.E.2.   And even if it were, “[p]ressure to meet performance 

goals, no matter how tough or unreasonable it might have been, is not evidence that [KHE] 

employees engaged in misconduct or fraud in order to meet those goals.” CEC III, 2007 WL 

1029092, at *5. 

d. Admissions Advisors were not encouraged to lie. 

Plaintiff cites one confidential witness’s opinion that KHE’s policies “were designed to 

make Admissions Advisors ‘lie’ to prospective students.”  CC ¶ 121.  The only explanation for 

that opinion is that “the Gem Tier salary system, according to CW 5 is set up so the admissions 

advisors are ‘encouraged to lie.’”  Id.  The Court can determine from a simple review of the Gem 

Tier plan (Ex. 17) that it encourages no such thing. 

CW 5, who worked at one campus for just five months, is also cited for the proposition 

that the company’s promise of “academic support” to students was a “bold-faced lie.”  CC 

¶¶ 39, 131.  But the only fact offered to support that charge is CW 5’s statement that the one 

campus where he worked had “nine Admissions Reps and three Academic Advisors.”  Id. 

¶ 139.  Of course, given the fact that there are many more potential applicants than actual 

students, it should not be surprising that there are more admissions representatives.  Notably, 
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there is no indication of why three academic advisors was not sufficient at this particular 

campus, much less allegations that academic support for KHE students was generally lacking.      

Plaintiff alleges that “the sales scripts . . . contained outright lies.”  CC ¶ 152.  But the 

only example cited is itself inaccurate.  Plaintiff alleges, without citation, that “the [sales] script 

stated that Concord Law School, Kaplan’s online law school, was 70 years old and was 

accredited.”  Id.  In fact, the script stated that Kaplan University, not Concord, is 70 years old, 

which is true.  See, e.g., Ex. 18 (admissions script dated Apr. 2010), at 10.  And Concord Law 

School is accredited (as part of Kaplan University) by the Higher Learning Commission of the 

North Central Association of Colleges and Schools and (on its own) by the Accrediting 

Commission of the Distance Education and Training Council.  All of this was noted on the 

school’s website (www.concordlawschool.edu), along with the explanation that graduates may 

apply for admission to the California state bar, but that the school is not approved by the ABA.  

e. The allegations of enrollment abuses are isolated and 
immaterial.  

Having failed to establish any overall policy that was fraudulent or deceptive, plaintiff 

offers a series of isolated claims about individual abuses by low level admissions employees at a 

single campus or worksite.  These allegations hardly suggest “widespread” practices “on a 

nation-wide level.”  Spectrum Brands, 461 F. Supp. 2d at 1310–11; CEC II, 2006 WL 999988, at *8.  

Indeed, some of the isolated allegations are themselves implausible.     

The complaint alleges, based on one confidential witness, that admissions advisors 

“manipulated potential student’s [Expected] Family Contribution,” explaining that “Kaplan 

wanted students with an EFC of zero, because those students—and thus Kaplan—would 

receive more government financial aid as a result.”  CC ¶ 155.  That allegation makes no sense.  

Whether the student’s tuition payments came solely from the government or from some 
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combination of federal funds and family funds, KHE would receive the same amount.  More 

importantly, the Expected Family Contribution is generated by ED, not by KHE.23        

The complaint alleges that “Admissions Advisors assured potential students there 

would be no issues with transferring credits earned at Kaplan to other schools.”  CC ¶ 173.  No 

admissions advisor is cited in support of that statement, however, and on the face of the 

complaint, the alleged practice was certainly not routine or widespread.  The former admissions 

advisor whose deposition is attached to the complaint testified:  “I always told them it’s always 

up to the receiving institution.”  CC, Ex. B, at 48. 

Two confidential witnesses reportedly recall that KHE admissions officials sometimes 

paid a student’s $95 registration fee.  CC ¶¶ 129–30.  But the complaint does not allege that this 

practice reflected company policy.  To the contrary it is alleged to have been in “direct violation 

of . . . the Company’s Code of Ethics.”  Id. ¶ 129.     

Elsewhere the complaint alleges that the following abuses were “commonplace at 

Kaplan,” without alleging any details regarding where and when they occurred: potential 

students were given inaccurate information about how long it would take to earn a degree; 

were told that they were not paying for their education, financial aid was; were encouraged to 

give up dining out and going to movies to generate money to pay the $20 registration fee; were 

told that Kaplan’s accreditation was the same as Ivy League schools; and were not told of 

multiple start dates for a program.  CC ¶ 127.  Most of these allegations are not attributed to 

anyone.  Some are either innocuous (encouraging students to spend money on a registration fee 

rather than the movies) or basically true (that financial aid would pay, and that accreditation of 

                                                 
23 See ED’s Federal Student Aid Handbook 2009-2010, Application and Verification Guide, 
Chapter 1, at pp.AVG-5-6, available at http://www.ifap.ed.gov/ifap/byAwardYear. jsp?type= 
fsahandbook&awardyear=2009-2010.  
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some schools was by the same organization that accredited Ivy League schools24).  None of the 

allegations establishes widespread abuses on a nation-wide level that would be material to an 

investor.  Nor has plaintiff pleaded them with sufficient particularity to meet the exacting 

standards of the PSLRA.  Avaya, 564 F.3d at 253 (when allegations are made on information and 

belief, the complaint “must . . . provid[e] the who, what, when, where and how of the sources, 

as well as the who, what, when, where and how of the information those sources convey.”) 

4. The Allegations Regarding 90/10 Make No Sense.  

The complaint alleges that KHE would skirt ED’s 90/10 rule, under which no more than 

90 percent of a school’s revenues may come from federal Title IV money, in two ways: (a) 

federal money allegedly would be “‘moved’ to a branch campus [from] the main campus, in 

order to keep the main campus in line”; and (b) campuses would stop receiving Title IV 

revenue towards the end of a year to avoid a 90/10 violation.  CC ¶¶ 165–66.  These allegations 

are deficient for several reasons.   

First, no regulator, accreditation agency, or auditor has ever identified deficiencies in 

KHE’s 90/10 compliance, despite regular reviews.  Second, there are no specific allegations as to 

the frequency with which these practices were implemented, apart from the obviously vague, 

unattributed claim that “a large number” of schools implemented “90/10 hold[s].”  Id. ¶ 166.  

Third, the Office of Inspector General at ED has opined that a 90/10 hold “do[es] not appear to 

violate applicable regulations or harm students.”  Ex. 19 (ED Office of Inspector General Final 

Audit Report, Dec. 23, 2002), at 6.  Fourth, the alleged “moving” practice makes no sense, as 

                                                 
24 As a witness whose deposition is attached to the complaint testified, the claim that Ivy League 
schools were accredited by the same organization “is not a lie, it’s true.”  CC, Ex. B, at 28. 
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“main” and “branch” campuses (in ED parlance, “additional locations”) share the same OPEID 

number—and thus shifting money from one to the other has no effect on 90/10 compliance.25   

5. The Allegations Regarding Campus Closings Are Unsupported.  

One of the complaint’s most colorful claims is that KHE would close campuses and shift 

personnel and students to new ones nearby to “skirt” ED reviews.  See CC ¶¶ 167–68.  This 

claim is entirely unsupported.  Plaintiff alleges, without attribution, that KHE closed its Detroit 

campus and its first Indianapolis campus for this reason—but both campuses are still up and 

running.26  Plaintiff alleges that KHE closed some of the Maric College campuses in California 

“immediately” after acquiring them, because they were “facing [ED] scrutiny.”  CC ¶ 168.  

There is no specific allegation of any government investigation, however, and even if there were 

one, the fact that a previous operator company had compliance issues says nothing about 

KHE’s compliance.  If anything, closing newly acquired campuses with compliance problems 

shows KHE’s commitment to compliance.  Moreover, although plaintiff alleges that KHE 

“open[ed] new campuses nearby,” the complaint is devoid of support for that statement—and 

the fact is that the only new campus KHE opened in California was in 2009, four years after the 

acquisition of the Maric campuses.   

Finally, the complaint alleges that “in February 2010, Kaplan shut down the Water Hill, 

Florida campus and opened the Pembroke Pines, Florida campus.”  CC ¶ 167.  That allegation 

reveals much about the reliability of the information provided by plaintiff’s confidential 

witnesses.  There has never been a “Water Hill” campus.  There was a Lauderhill campus that 

                                                 
25 See, e.g., Ex. 20 (GAO Report to Congressional Committees, GAO-11-4, For Profit Schools (Oct. 
2010)), at 3–4, 8 (“For the purposes of our analyses, a school corresponds with a unique OPEID.  
Therefore, we consider an OPEID with five campuses to be one school.”) 
   
26 See http://detroit.kaplancareerinstitute.com; http://nwindianapolis.kaplancollege.com; 
http://seindianapolis.kaplancollege.com. 
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was closed, but there is no allegation—nor could there be—that it was under investigation at 

the time.  Here, as with the Detroit and Indianapolis campuses, the inability to keep simple facts 

straight reveals that plaintiff’s counsel have—again—failed to conduct a “reasonable inquiry” 

into their allegations before submitting them to this Court.  City of Livonia, 2011 WL 824604, at 

*4.  The complaint is evidently the product of telephone conversations between confidential 

witnesses and investigators paid to dig up dirt about KHE.  Accusing a company of defrauding 

its shareholders, however, is serious business.  If plaintiff’s investigators cannot even get a 

school’s name straight, what other facts and allegations have they distorted?  See supra n.7.  And 

if plaintiff’s counsel does not know the names of the campuses where they allege misconduct 

occurred, why should the Court indulge the inference that they have a basis for saying that 

misconduct occurred there? 

In sum, the complaint does not support an inference that there was a problem “at all of 

[KHE’s] schools (or even a significant portion) that rose to the level of materially affecting 

[KHE’s] public statements.”  CEC III, 2007 WL 1029092, at *6; see also Longman, 197 F.3d at 686 

(evidence of “various sanitation problems” at three of grocery store company’s almost 1,000 

stores not material).  And even if the alleged problems were material, there was no duty to 

disclose them (for the reasons stated in Part II.A), and there is no factual basis whatsoever upon 

which to conclude that the Post knew that its disclosures were materially false or misleading (as 

demonstrated in Part I).    

III. PLAINTIFF HAS FAILED TO PLEAD LOSS CAUSATION. 

In addition to proving a material misrepresentation, made with scienter, plaintiff must 

show that the misrepresentation “caused the loss for which the plaintiff seeks to recover 

damages.”  15 U.S.C. § 78u-4(b)(4).  Applied to a claim that fraudulent internal practices were 

not disclosed, “the complaint must allege that the practices that the plaintiff contends are 
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fraudulent were revealed to the market and caused the resulting losses.”  Metzler, 540 F.3d at 

1063.  Plaintiff attempts to plead loss causation by pointing to disclosures in May and August 

2010 that allegedly resulted in declines in the price of Post stock.  See CC ¶¶ 320, 322.  But those 

disclosures concerned ED’s proposal of new stricter regulations and the Senate HELP 

Committee’s hearings about the for-profit college sector as a whole.  Those disclosures of new 

developments affecting the entire for-profit college sector are precisely the type of “changed . . .  

circumstances, changed investor expectations, [and] new industry-specific . . . facts” that the 

Supreme Court has warned do not support a claim of loss causation.  Dura, 544 U.S. at 343.   

As one would expect, the stocks of all publicly traded for-profit college companies 

plummeted as a result of these developments—several falling more than the Post’s.  See Ex. 2.  

That fact alone undermines any claim that the decline in the Post’s stock price was due to the 

revelation of fraudulent misrepresentations by the Post.  See Lentell v. Merrill Lynch & Co., 396 

F.3d 161, 174 (2d Cir. 2005) (“when the plaintiff’s loss coincides with a marketwide 

phenomenon causing comparable losses to other investors, the prospect that the plaintiff’s loss 

was caused by the fraud decreases” (internal quotation marks omitted)); Waterford Twp. Gen. 

Emps. Ret. Sys. v. SunTrust Banks, Inc., No. 09 Civ. 617, 2010 WL 3368922, at *5 (N.D. Ga. Aug. 19, 

2010) (loss causation contradicted by “other banks suffer[ing] similar losses” on date of price 

drop).  Certainly, plaintiff has not pleaded facts from which the Court can separate losses tied to 

any revelations about KHE from the sector-wide downturn.  See In re HomeBanc Corp. Sec. Litig., 

706 F. Supp. 2d 1336, 1361 (N.D. Ga. 2010); Leykin v. AT&T Corp., 423 F. Supp. 2d 229, 246 

(S.D.N.Y. 2006).  

The GAO report issued on August 4, 2010 was part of the HELP Committee’s inquiry 

into the entire for-profit college sector.  The report itself did not contain the names of the 

colleges that had been visited, and the GAO itself cautioned that the colleges examined were 
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“nonrepresentative” and the results could be different at “other for-profit colleges.”  Ex. 10, at 

2–3.  While two of the campuses were revealed at the August 4 hearing to be KHE campuses, 

they were not among the four campuses where the GAO found “fraudulent practices.”  See id. at 

7.  The GAO report said nothing about KHE’s more than seventy other campuses.  Cf. Metzler, 

540 F.3d at 1063–64 (loss causation inadequately pleaded against for-profit college when only a 

single campus was being investigated and placed on special status as a result of “improper” 

activity).  In short, the GAO report, which was itself subsequently criticized and revised on 

November 30, did not reveal widespread or “nation-wide” abuses at KHE.   

The proposed new regulations obviously affected the entire industry.  Plaintiff relies, 

however, upon the ED’s August 13, 2010 release of repayment rates at for-profit schools 

(including KHE schools).  See CC ¶¶ 273, 322.  For the reasons explained above, see supra pp.39–

40, there was nothing in that release of data that could have been disclosed earlier by KHE.  The 

data released by ED on August 13, 2010 was unknown to KHE prior to its release.  And it was 

not even potentially relevant to KHE’s eligibility to receive Title IV funds until ED published a 

proposed new rule on July 26, 2010 that would consider such repayment data for the first time.    

Thus, the risk that was reflected in the August 13 data was simply the risk—long disclosed by 

the Post—that new regulations by ED could affect Title IV eligibility.  See supra pp.6–9.  The 

disclosure therefore cannot be a basis for pleading loss causation.  See, e.g., Lentell, 396 F.3d at 

177; In re First Marblehead Corp. Sec. Litig., 639 F. Supp. 2d 145, 164 (D. Mass. 2009).   

Plaintiff seizes upon the August 13 disclosure of repayment data for the obvious reason 

that the price of Post stock hit a low on the next trading day.  But the price more than fully 

rebounded from the August 13 loss in a matter of days, see Exs. 2–4—confirming that the 

August 13 data release really added little, if anything, to what was already known about KHE, 

and further undermining any inference of loss causation.  See Metzler, 540 F.3d at 1065; In re 
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Manulife Fin. Corp. Sec. Litig., No. 09 Civ. 6185, __ F.R.D. __, 2011 WL 1990883, at *18 (S.D.N.Y. 

May 23, 2011); In re Intelligroup Sec. Litig., 527 F. Supp. 2d 262, 337–339 & n.54 (D.N.J. 2007).  

Indeed, the price of Post stock rebounded from the August decline within the next two months 

and continued over the next year to trade in the same range in which it traded before that 

decline and during much of the putative class period.  See Exs. 3–4.  In short, the Post stock was 

not ultimately affected by any of the disclosures that plaintiff alleges revealed the “real truth.”  

Plaintiff cannot point to any loss caused by any alleged misrepresentation or omission, and for 

this reason too the complaint should be dismissed.                             

IV. PLAINTIFF HAS FAILED TO STATE CONTROL PERSON CLAIMS AGAINST THE 
INDIVIDUAL DEFENDANTS. 

In Count II, plaintiff asserts a claim against Messrs. Graham and Jones for control-person 

liability under § 20(a), 15 U.S.C. § 78t(a).  But control-person liability “must be predicated on a 

primary violation of securities law,” which is not alleged here.  Pac. Inv. Mgmt. Co. v. Mayer 

Brown LLP, 603 F.3d 144, 160 (2d Cir. 2010), cert. denied, __ S. Ct. __, 2011 WL 2437055 (Jun. 20, 

2011).  In addition, a plaintiff must show that the defendant had “control of the primary 

violator” and “was in some meaningful sense a culpable participant in the fraud perpetrated by 

the controlled person.”  SEC v. First Jersey Sec., Inc., 101 F.3d 1450, 1472 (2d Cir. 1996).  Although 

some courts regard the absence of culpable participation as purely a matter of defense,27  the 

Second Circuit, the Third Circuit and the most recent decisions in this Court require the plaintiff 

to allege “culpable participation” as part of its prima facie case.  See, e.g., id.; SEC v. J.W. Barclay 

& Co., 442 F.3d 834, 841 & n.8 (3d Cir. 2006); Freeland v. Iridium World Commc’ns, Ltd., 545 

F. Supp. 2d 59, 82–83 (D.D.C. 2008); Fannie Mae II, 503 F. Supp. 2d at 43–46.  That is consistent 

                                                 
27 See, e.g., Maher v. Durango Metals, Inc., 144 F.3d 1302, 1305 (10th Cir. 1998); Paracor Fin., Inc. v. 
Gen. Elec. Capital Corp., 96 F.3d 1151, 1161 (9th Cir. 1996); Metge v. Baehler, 762 F.2d 621, 631 (8th 
Cir. 1985). 
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with the PSLRA, which was enacted “to make it ‘substantively harder for plaintiffs to bring 

securities fraud cases.’”  Fannie Mae II, 503 F. Supp. 2d at 44 (quoting In re Livent Sec. Litig., 148 

F. Supp. 2d 331, 354 (S.D.N.Y. 2001)).  Allowing a Section 20(a) claim to be “brought without 

some evidence of malfeasance on the part of a defendant” would “make a mockery of 

Congress’s intent in passing the PSLRA.”  Id.  Plaintiff has failed completely to plead Mr. 

Graham’s or Mr. Jones’s “culpable participation” in the underlying alleged securities violations, 

as explained in Part I.  Thus, even if the Court were to sustain the complaint against the Post, it 

should dismiss the complaint against them.    

CONCLUSION 

For the foregoing reasons, the complaint should be dismissed with prejudice. 
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