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PRELIMINARY STATEMENT 

Plaintiff Ashot Egiazaryan respectfully submits this memorandum oflaw in support of 

his motion, pursuant to Fed. R. Civ. P. 45, to compel compliance by Public Strategies, Inc. 

("Public Strategies") and Greg Hitt with the subpoenas duces tecum and ad testificandum (the 

"Subpoenas") issued in connection with the above-referenced action, which is pending in the 

United States District Court for the Southern District of New York. 

The Subpoenas direct Public Strategies and Greg Hitt, its Managing Director, 

(collectively, the "Witnesses") to produce a narrowly defined set of documents that are highly 

relevant to the prosecution of the underlying action, and for Mr. Hitt to appear at a deposition to 

provide testimony on the same subjects. As set forth more fully below, other than serving a set 

of boilerplate objections, the Witnesses have refused to comply with the Subpoenas. To date: 

• The Witnesses have failed to produce a single document responsive to 

subpoenas duces tecum, and based upon correspondence to date, no documents 

appear forthcoming; 

• The Witnesses have failed to produce a privilege log for documents being 

withheld on the basis of privilege or the work product doctrine, as required by 

Fed. R. Civ. P. 45 (d)(1)(D)(2)(A); and 

• Despite receiving written assurances from his counsel that he would appear for 

a deposition at a mutually convenient date, Mr. Hitt has now reneged on that 

agreement and refused to appear altogether for his examination. Moreover, no 

motion to quash or for a protective order has been filed on his behalf. 

Because the Witnesses' objections are meritless, and to date, the Witnesses' attorneys 

have been unwilling to engage in any meaningful discussion about them, Mr. Egiazaryan 
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respectfully requests the issuance of an order, directing: (1) the production of all responsive, 

non-privileged documents called for by the Subpoenas, (2) the preparation of a privilege log, as 

required by Rule 45, for all responsive documents as to which the Witnesses are claiming 

privilege; and (3) the establishment of a date certain for the deposition of Mr. Hitt. 

BACKGROUND 

The Complaint 

The facts that gave rise to plaintiff s underlying action are set forth in detail in plaintiff s 

April 19, 2011 complaint. l Briefly, they are as follows: 

The underlying action is one for defamation and injurious falsehood brought by plaintiff 

Ashot Egiazaryan. Plaintiff s complaint details a malicious disinformation campaign by 

defendant against Mr. Egiazaryan on behalf of undisclosed principals -- a campaign that was 

precipitated by Mr. Egiazaryan's fall into political disfavor in Russia and that has forced Mr. 

Egiazaryan and his family having to leave Russia. The purpose of the campaign against Mr. 

Egiazaryan is to cause his expulsion from the United Sates and force him to return to Russia, 

where he and his family will be subject to loss oflife and liberty, where he cannot receive 

justice, and where he would be forced to abandon the legal claims he has brought against a 

powerful group of Russians relating to an illegal Russian "corporate raid" -one that resulted in 

the theft ofMr. Egiazaryan's business interests by his political opponents. In Russia, Mr. 

Egiazaryan, his family and colleagues were subjected to intimidation, threats, false charges, the 

stripping away of rights and physical harm. One close relative was murdered after declining to 

"cooperate" with Mr. Egiazaryan's rivals. After being chased out of Russia by his political 

1 A copy of plaintiffs April 19, 2011 complaint ("Complaint"), and its accompanying exhibits, are 
attached collectively as Exhibit 1 to the Declaration of Jonathan D. Lupkin, executed on October 11, 2011 
("Lupkin Decl."). 

2 
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opponents, Mr. Egiazaryan and his family cannot return to Russia from the United States out of 

concern for their personal safety and freedom. Complaint, ~~ 1-3,9-19. 

Defendant Peter Zalmayev has played a key role in the campaign against Mr. Egiazaryan 

through his (Zalmayev's) participation in an elaborate and malicious "black" (i.e., negative) 

public relations campaign intended to paint a harshly negative picture of Mr. Egiazaryan and to 

foment a groundswell of support for his expulsion from the United States. Defendant 

communicated false, defamatory and injurious statements to prominent individuals, including 

noted human rights advocates, induced and participated in writings on behalf of others, and 

wrote an article for a prominent Jewish magazine declaring that plaintiff has committed crimes, 

violated human rights, is anti-Semitic and anti-American, is a leader of an ultra-nationalist party 

in Russia associated with hateful conspiracy theories blaming Jews for atrocious historical events 

and is a significant contributor to intolerance and xenophobia in Russia. Complaint, ~~ 18,20-

81, 101-153. For his part, defendant Zalmayev has admitted a number ofthe significant 

allegations in the complaint, including that he has "written and collaborated with others to 

oppose Mr. Egiazaryan's continued presence in the United States." (Answer, ~ 18i 

Mr. Zalmayev is but one, albeit important, player in the irresponsible smear campaign. 

Our investigation to date has revealed the establishment of an anti-Egiazaryan website, 

www.ashotyegiazaryan.com. which contains a wide variety of disparaging material about Mr. 

Egiazaryan. That website was established by Ilyev Merenzon who, while ostensibly a resident in 

New York City, has been travelling the world for the past several months. 

2 A copy of defendant's amended Answer to Count I, Affirmative Defenses, and Counterclaim, dated 
August 5, 2011, is attached as Exhibit 2 to the Lupkin Dec!. 

3 
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Investigation To Date Has Uncovered Evidence Of The 
Witnesses' Involvement In The Anti-Egiazaryan Campaign 

It appears that the malicious disinfonnation campaign against Mr. Egiazaryan has also 

employed public relations professionals, including Public Strategies and its Managing Director, 

Greg Hitt, the subpoena recipients at issue on this motion. We know, for example, that Mr. Hitt 

has reached out and spoken with at least one member of the press about Mr. Egiazaryan. 

Perhaps equally important, however, is that in response to Mr. Egiazaryan's request for the 

production of documents, defendant Zalmayev acknowledged having in his possession 

communications among him, Public Strategies and Mr. Hitt concerning Mr. Egiazaryan. (See 

Defendant's Objections and Responses to Plaintiff s First Request to Defendant for Production 

of Documents, dated August 15,2011, attached as Exhibit 3 to the Lupkin Decl.) It is for these 

reasons that Mr. Egiazaryan has served the Subpoenas. 

The Subpoenas 

On August 19,2011, plaintiff served subpoenas duces tecum on Mr. Hitt and Public 

Strategies, which called for the production of certain documents by a date certain. The 

subpoenas duces tecum, along with proof of service, are attached collectively as Exhibit 4 to the 

Lupkin Decl. Among other things, the Subpoenas demanded production of the following: 

• communications with Zalmayev; 

• documents and research files concerning Mr. Egiazaryan; 

• the identity of the person or entity that retained Public Strategies and Mr. Hitt in 

connection with Mr. Egiazaryan; and 

• documents concerning payments received or made in connection with any work 

perfonned relating to Mr. Egiazaryan. 

4 
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At the same time, plaintiff also served Mr. Hitt with a subpoena ad testificandum, which sought 

Mr. Hitt's testimony. The subpoena ad testificandum, along with proof of service, is attached as 

Exhibit 5 to the Lupkin Decl. 

The Witnesses, Through Counsel, Have Stonewalled 
Substantive Compliance With The Subpoenas 

On August 30, 2011, this firm spoke with William H. Bingham, Esq. of McGinnis, 

Lochridge & Kilgore, LLP, counsel for the Witnesses, regarding the Subpoenas. (Lupkin Decl., 

,; 7.) During that call, Mr. Bingham requested a lengthy adjournment oftime - until September 

23,2011 - to respond to the Subpoenas. (Id.) Plaintiff's counsel agreed to Mr. Bingham's 

request. (Id.) To confirm the parties' agreement, Mr. Binghman transmitted a signed e-mail 

dated August 31, 2011, which stated, in pertinent part: 

We have agreed that the response date will be reset to September 
23,2011, for Mr. Hitt and Public Strategies, Inc. to respond. We 
have also agreed that we will provide alternative dates for a 
deposition during October and will reach agreement on a date. 
(Emphasis Added). 3 

On September 7,2011, we wrote to Mr. Bingham confirming his e-mail memorandum 

and requesting a set of available dates for the deposition of Mr. Hitt during the month of October 

Despite Mr. Bingham's agreement that he would provide alternative deposition dates for 

Mr. Hitt, we did not hear back from Mr. Bingham until September 23, the new response date for 

the Subpoenas. At that time, he transmitted a letter and a set of boilerplate objections, pursuant 

3 A copy of the memorandum from William H. Bingham to Jonathan D. Lupkin, dated August 31,2011, 
is attached as Exhibit 6 to the Lupkin Decl. 

4 A copy of the letter from Jonathan D. Lupkin to William H. Bingham, dated September 7,2011, is 
attached as Exhibit 7 to the Lupkin Dec!. 

5 
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to which the he refused to produce any documents whatsoever on behalf of the Witnesses or to 

produce Mr. Hitt for his examination, as promised (the "Response and Objections,,).5 

On September 25, after receiving Mr. Bingham's letter and the Response and Objections, 

this firm wrote a letter to Mr. Bingham to set up a telephonic meet-and-confer, the purpose of 

which was to attempt to resolve what appeared to be a "fundamental disagreement" between the 

parties regarding the Subpoenas. (A copy of the letter from Jonathan D. Lupkin to William H. 

Bingham, dated September 25,2011, is attached as Exhibit 9 to the Lupkin Decl.) To ensure that 

Mr. Bingham received the letter, we sent it via e-mail, return receipt requested. Later that day, 

we received an e-mail notification, confirming that Mr. Bingham had not only received, but 

actually "read" the letter. (A copy ofthe e-mail notification.datedSeptember25.2011.is 

attached as Exhibit 10 to the Lupkin Decl.) 

Despite his indisputable receipt of our letter, Mr. Bingham failed to respond, thereby 

necessitating yet another letter from this firm three days later to schedule a meet-and-confer. (A 

copy of the letter from Jonathan D. Lupkin to William H. Bingham, dated September 28,2011, is 

attached as Exhibit 11 to the Lupkin Decl.) Sometime after sending our September 28 letter, we 

received an e-mail from Mr. Bingham's colleague, Nicholas P. Laurent, Esq., to schedule a meet-

and-confer for the following week because Mr. Bingham "left to go out of the country." (Mr. 

Laurent's e-mail to Jonathan D. Lupkin, dated September 28,2011, is attached as Exhibit 12 to 

the Lupkin Decl.) Whether Mr. Bingham "left to go out of the country" before or after reading 

this firm's September 25 letter remains unclear. 

Counsel for plaintiff and the Witnesses finally held a telephonic meet-and-confer on 

October 4,2011. (Lupkin Decl., ~ 12.) During the telephone conversation, Mr. Laurent 

5 A copy of Mr. Bingham's letter, dated September 23, 2011, and the accompanying Response and 
Objections are attached collectively as Exhibit 8 to the Lupkin Decl. 

6 
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suggested that his clients may have non-privileged documents responsive to the Subpoenas, but 

that they would need an additional extension to October 17,2011 to respond to the Subpoenas. 

(Id.) Mr. Laurent also informed plaintiffs counsel that his clients' claims of privilege were 

being interposed on behalf of another party or entity and that, at this time, he was not at liberty to 

reveal the identity of the privilege holder. (Jd.) We advised Mr. Laurent that we would get back 

to him about his request for a further extension. (Jd.) 

We responded the following day and informed Mr. Laurent that in light of his clients' 

previous request for a substantial extension of time, plaintiff would agree to one final extension, 

to October 17,2011, but only if, by that date, he (1) committed to dates for the deposition of Mr. 

Hitt, (2) produced all responsive, non-privileged documents, (3) identified the client on whose 

behalf the claims of privilege were being interposed, and (4) produced a privilege log, 

identifying each document for which a privilege is being claimed.6 

By letter dated October 6,2011, Mr. Laurent responded that he did "not necessarily agree 

that there is any reason to quickly produce the documents and make Mr. Hitt available for a 

deposition," notwithstanding the fact that there were valid, outstanding subpoenas.7 Mr. Laurent 

attempted to justify his clients' position by claiming that ''there is no imminent discovery 

deadline" and that there likely was no "significant prejudice [to plaintiff] that would result" from 

a delay. (Lupkin Decl., Ex. 14.) Mr. Laurent further explained that the Witnesses were unable, 

at that time, "to disclose the identity of the holder ofthe privilege [they] believe[d] 

encompasse[d] the documents and information at issue." (Id.) Mr. Laurent also reiterated his 

6 A copy of the letter from Jonathan D. Lupkin to Nicholas P. Laurent, dated October 5, 2011, is attached 
as Exhibit 13 to the Lupkin Decl. 

7 A copy of the letter from Nicholas P. Laurent to Jonathan D. Lupkin, dated October 6, 2011, is attached 
as Exhibit 14 to the Lupkin Decl. 

7 
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clients' position that the balance of plaintif"f s requests, including the production of a privilege 

log, "impose an undue burden" on the Witnesses. (!d.) 

Because the Witnesses' counsel failed to produce any responsive, non-privileged 

documents or to commit to making Mr. Bitt available for his deposition, and because the 

objections to the Subpoenas lack any merit, the Witnesses should be compelled to comply with 

the Subpoenas. 

ARGUMENT 

PUBLIC STRATEGIES, INC. AND GREG HITT 
SHOULD BE COMPELLED TO FULLY AND PROPERLY 

COMPLY WITH THE SUBPOENAS SERVED UPON THEM 

Rule 45 of the Federal Rules of Civil Procedure provides the framework for securing 

from non-parties, through the use of subpoenas, documents, electronically stored information, 

testimony and tangible things relevant to a pending litigation. Fed. R. Civ. P. 45 (a), (b). It is 

well settled that the scope of a Rule 45 subpoena is informed by Rule 26, which governs civil 

discovery generally. E.g., Coleman v. District of Columbia, 275 F.R.D. 33, 36 (D.D.C. 2011); 

Rendon Group, Inc. v. Rigsby, 268 F.R.D. 124, 126 (D.D.C. 2010) ("Rule 26 ofthe Federal 

Rules of Civil Procedure defines and governs the scope of discovery for all discovery devices, 

and, therefore, Rule 45 must be read in light of it."). Rule 26(b)(1) provides that "Parties may 

obtain discovery regarding any nonprivileged matter that is relevant to any party's claim or 

defense .... " Fed. R. Civ. P. 26(b)(1). Therefore, federal courts recognize that the "scope of 

discovery in civil actions is broad [and the] term relevance at the discovery stage is [to be] 

broadly construed." Convertino v. Us. Dep't of Justice, 565 F. Supp. 2d 10, 12 (D.D.C. 2008). 

The Federal Rules also provide federal courts with the power to compel compliance with 

8 
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subpoenas and disclosure requests that seek relevant information. See Fed. R. Civ. P. 

45(c)(2)(B)(i); Fed. R. Civ. P. 37(a)(l). 

A. Having Agreed To Appear For Deposition, And Having 
Not Taken Appropriate Steps To Excuse Compliance, 
Mr. Hitt Should Compelled To Appear On A Date Certain 

It is undisputed that Mr. Hitt was properly served with a subpoena, calling for him to 

appear for a deposition. It is equally undisputed that Mr. Hitt's counsel explicitly agreed to 

produce him, but then refused to do so. Under these circumstances, and particularly where, as 

here, the witness has not taken the appropriate steps to excuse compliance with the duly served 

subpoena (i.e. filing a motion to quash or for a protective order to fix conditions), Mr. Hitt 

should be compelled to appear on a date certain and provide deposition testimony. 

B. The Witnesses Should Be Compelled To Produce 
The Documents Called For By The Narrowly-Focused 
Subpoenas That Were Properly-Served Upon Them 

As noted above, Mr. Egiazaryan has reason to believe that Public Strategies has played a 

role in connection with the malicious disinformation campaign that is being perpetrated against 

him. In particular, given the acknowledged existence of correspondence between defendant 

Zalmayev and the Witnesses concerning Mr. Egiazaryan, it is appropriate to compel the 

Witnesses' to comply with the extant subpoenae duces tecum, produce non-privileged responsive 

documents and prepare a privilege log, as required by Rule 45. The requested documents, which 

include (a) communications between the Witnesses and defendant Zalmayev; (b) documents and 

research files concerning Mr. Egiazaryan; (c) the identity of the person or entity that retained 

Public Strategies and Mr. Hitt in connection with Mr. Egiazaryan; and (d) documents concerning 

payments received or made in connection with any work performed relating to Mr. Egiazaryan, 

9 
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are unquestionably relevant to Mr. Egiazaryan's claims in the action. As such, production 

should be compelled. 

The objections asserted by the Witnesses to justify their wholesale refusal to produce any 

responsive, non-privileged documents are meritless, as is the Witnesses' refusal to prepare an 

appropriate privilege log. First, the Witnesses' conclusory objection -- that each and every 

request is overbroad and unduly burdensome -- is insufficient to justify non-production under the 

Federal Rules. Indeed, "[t]his Court only entertains an unduly burdensome [or overly broad] 

objection when the responding party demonstrates how the document request is 'overly broad, 

burdensome, or oppressive, by submitting affidavits or offering evidence which reveals the 

nature ofthe burden.' The responding party cannot 'merely state in a conclusory fashion' that 

the requests are burdensome." Thong v. Andre Chreky Sa/on, 247 F.R.D. 193, 197 (D.D.C. 

2008) (citation omitted). Moreover, though courts have discretion to limit discovery, Rules 26 

and 45 do not provide the Witnesses with the unilateral right to declare document requests to be 

overbroad or unduly burdensome and then refuse to comply with the Subpoenas. The Witnesses 

have not moved this Court for a protective order. Instead, they refused to produce relevant 

documents based on unilateral, unspecified and conclusory assertions that the document requests 

are overbroad and unduly burdensome. These objections are insufficient and this Court should 

direct the Witnesses to comply fully with the Subpoenas. 

Second, the Witnesses' belief "that there is [no] reason to quickly produce the documents 

and make Mr. Bitt available for a deposition [because] there is no imminent discovery deadline" 

and because no "significant prejudice [to plaintiff] would result" from a delay is not only 

mistaken, but is completely irrelevant; it does nothing to discharge the Witnesses from their 

10 
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obligations to produce documents pursuant to the Subpoenas. The Federal Rules do not 

contemplate such an objection, and this Court should not indulge it either. 

Third, the Witnesses' objection to producing a privilege log also is baseless. In their 

Response and Objections, the Witnesses "object[] to producing a privilege log and/or other 

similar document given the fact that [they are] non-part[ies]" and that "the entirety of the 

documents and/or information requested may be protected by the attorney-client privilege and/or 

attorney work product doctrine." (Lupkin Decl., Ex. 8.) Counsel for the Witnesses also objected 

to producing a privilege log because it would "impose an umeasonable burden on Public 

Strategies ... especially in the form addressed in Rule 26, as that rule governs discovery among 

parties to litigation - not non-parties like Public Strategies." (Lupkin Decl., Ex. 14.) Rule 45 

explicitly requires that non-parties prepare and produce a privilege log if they are withholding 

documents on the basis of privilege. See Amicus Communications, L.P. v. Hewlett-Packard Co., 

No. 99-0284, 1999 WL 33117227, at *3 (D.D.C. Dec. 3, 1999) (requiring non-party to produce 

privilege log with respect to responsive documents withheld from production in response to 

subpoena). Indeed: 

"[t]o claim information is privileged, the party withholding the subpoenaed information 
must describe the nature of the withheld documents, communications, or tangible things 
in a manner that, without revealing information itself privileged or protected, will enable 
the parties to assess the claim. This requirement corresponds to Fed. R. Civ. P. 26(b)(5) 
in that Rule 26(b)(5) requires parties asserting privilege to complete a privilege log and 
Rule 45(d)(2)(A)(ii) imposes the same obligation on nonparties responding to 
subpoenas." Parvarti Corp. v. City of Oak Forest, No. 08 C 702, 2010 WL 4792649, at 
*2 (N.D. Ill. Nov. 18,2010) (quotation and citations omitted). 

Moreover, privilege logs generally must identify the following information for each separate 

document: "the date; the author and recipients, including their capacities; the subject matter of 

the document; the purpose for its production; and a specific explanation of why it is privileged." 

11 
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Id. (citation omitted). Accordingly, the Witnesses' refusal to identify even the holder of the 

claimed privilege (i.e., the "author" or "recipient" of the document), is not proper. 

CONCLUSION 

For all of the foregoing reasons plaintiff respectfully requests that this Court compel 

Public Strategies, Inc. and Greg Hitt, its Managing Director, to comply with the Subpoenas by 

(1) producing all responsive, non-privileged documents, (2) providing a privilege log, as required 

by Rule 45, identifying each document withheld on the basis of attorney-client privilege, 

attorney work product doctrine or any other claim of privilege, and (3) setting a date certain for 

the deposition of Mr. Hitt. 

12 
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FLEMMING ZULACK WILLIAMSON 
ZAUDERER LLP 

Jonathan D. Lupkin, Esq. (application for pro hac 
vice admission forthcoming) 

Jason T. Cohen, Esq. (application for pro hac vice 
admission forthcoming) 

One Liberty Plaza 
New York, NY 10006 
Tel: (212) 412-9500 
Fax: (212) 964-9200 
Email: jlupkin@fzwz.com 
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