
At the outset, the United States objects to this motion being filed on the eve of the July1

13 hearing.  On April 30, 2009, UBS indicated that it did not require discovery in this case.  It
did not ask for any discovery until after the United States sought to take the deposition of UBS’s
expert in Swiss law.  And then UBS sought only to take the depositions of the United States’ two
affiants, Daniel Reeves and Barry B. Shott.  This motion does not raise any issue that UBS could
not have raised on April 30 or sooner.   

 

IN THE UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA

MIAMI DIVISION

Case No. 09-20423-CIV-GOLD/MCALILEY

UNITED STATES OF AMERICA, )
)

Petitioner, )
)

v. )
)

UBS AG, )
)

Respondent. )

MEMORANDUM IN OPPOSITION TO UBS AG’S MOTION SEEKING 
AN ORDER REQUIRING UNITED STATES TO ANSWER INTERROGATORIES

INTRODUCTION1

On the eve of the July 13, 2009 hearing, UBS seeks to learn how many “undeclared”

account holders the IRS has discovered.  Ostensibly, it seeks this information for two reasons:  

(1) the IRS is not entitled to use its summons power to obtain information “already in its

possession;” and (2) the extent to which the IRS may obtain the summoned information through

alternative means may affect the application of the comity analysis.  As discussed at greater

length below, the Court should deny the motion because:
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United States v. Davis, 636 F.2d 1028 (5  Cir., 2/21/81), cert. denied, 454 U.S. 8622 th

(1981).  In Bonner v. City of Pritchard, 661 F.2d 1206 , 1207 (11  Cir. 1981), the Eleventhth

Circuit adopted as precedent all Fifth Circuit precedent established before October 1, 1981, the
date the Eleventh Circuit came into existence.  

-2-  

1. In 1981, the Fifth Circuit Court of Appeals – in a case predating the establishment

of the Eleventh Circuit – categorically rejected the very same arguments that UBS has raised in

its brief on the “already possessed” prong of Powell.   2

2. The number of undisclosed accounts that the IRS has discovered through

“alternative means” falls far short of the 52,000 accounts that UBS has identified.  Moreover,

UBS has not suggested any alternative means by which the IRS can timely obtain all the

information it seeks through this summons.  

In short, UBS’s motion ignores the facts and fails to cite – let alone follow – controlling

law.  The Court should deny it.

FACTS

Over the past two years, the IRS has engaged in an intensive, highly-publicized effort to

locate and bring to justice those U.S. taxpayers who have not complied with their obligations to

disclose their foreign bank accounts and pay taxes owed on the earnings from those accounts. 

Those efforts have paid off, to some extent, in that the IRS has obtained information about some

U.S. taxpayers who did not obey the law.  Some of that information – described in declarations

filed in support of and against the petition to enforce – has come from UBS.  The petition makes

clear that the IRS does not seek any information that UBS has already provided to the IRS.    

Some of the information has come from U.S. taxpayers who have complied with the law

all along, or who have recently decided to voluntarily disclose their past failures to obey the law. 

Case 1:09-cv-20423-ASG     Document 92      Entered on FLSD Docket 07/06/2009     Page 2 of 8



Perhaps the biggest fallacy in this motion is the idea that the IRS seeks only the identities3

of the U.S. taxpayers who controlled undeclared UBS accounts during the relevant time period. 
A cursory review of the summons itself proves just the opposite.  It is not enough for the IRS to
learn the identities of holders of the undisclosed accounts – the IRS must also make sure that
those account holders pay all the U.S. taxes due on the taxable earnings in those accounts. 
Unless and until the IRS accepts a particular voluntary disclosure, it would still require the
documents sought in the summons.

-3-  

The information that those U.S. taxpayers has provided to the IRS may or may not include

information sought in the summons.  The mere fact that a U.S. taxpayer has voluntarily disclosed

his or her identity to the IRS, and the existence of a UBS bank account, does not necessarily

mean that the IRS possesses all – or even any – of the documents sought in the summons for that

particular account holder.  What is indisputable, however, is that the filing of a Foreign Bank

Account Report (FBAR) or the submission of paperwork to voluntarily disclose an “undeclared”

UBS account does not require the U.S. taxpayer to produce any of the UBS-sourced documents

that the IRS seeks in the summons at issue here.   3

ARGUMENT

I.

THE IRS MAY SUMMONS THIS INFORMATION

The first problem with the motion is that, as a matter of law, the IRS is entitled to enforce

a summons for information, even if it has already obtained a small amount of that information

from a different – or even the same – source.  In fact, it is odd that UBS has not even cited the

controlling case that rejected its interpretation of the phrase driving this motion.  Indeed, the Fifth

Circuit has already held that “not already in the possession of the government” does not mean

what UBS claims it means.  And one reason the Fifth Circuit held as it did was to prevent the

very type of discovery that UBS seeks to serve in this motion.
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636 F.2d 1028 (5  Cir.), cert. denied, 454 U.S. 862 (1981).4 th

636 F.2d at 1037-1038 (emphasis added).  UBS’s argument in its motion that it is5

entitled to know how many of its customers filed FBARs is the same argument that the 3rd

Circuit rejected in First National State Bank of New Jersey, cited with approval in Davis. 

-4-  

In United States v. Davis,  the Fifth Circuit addressed the taxpayers’ argument that the4

court should not enforce the summonses, because the IRS already possessed some of the

information sought.  The court rejected that argument, after considering the context in which the

“not already in the possession of the government” requirement arose in Powell:

Powell construed not only the implicit prerequisites to
enforceability of a summons issued under 26 U.S.C. §§ 7602,
7604(b), but also the explicit limitation contained in 26 U.S.C. §
7605(b), which forbids “unnecessary” summonses.   Read in
context, we construe the “already possessed” principle enunciated
by Powell as a gloss on § 7605(b)’s prohibition of “unnecessary”
summonses, rather than as an absolute prohibition against the
enforcement of any summons to the extent that it requests the
production of information already in the possession of the IRS. 

 
* *                       *

In practice, Powell’s possession defense has been so applied.  For
example, in United States v. Schwartz, 5 Cir. 1972, 469 F.2d 977,
985, this Court held that where reference would have to be made to
voluminous corporate records to locate summoned information, the
IRS should not be deemed in possession of the information even
though an IRS agent had access to inspect the information. 
Similarly, in United States v. First National State Bank of New
Jersey, 3 Cir. 1980, 616 F.2d 668, 673-674, cert. denied, 1980, 447
U.S. 905 . . . the court enforced a summons against a third-party
recordkeeper for copies of certain tax forms previously filed with
the IRS because the total number of such forms in the possession
of the IRS made it impracticable to retrieve those filed by any
individual. . . . In both opinions the courts recognized that the
actual possession of or access to information by the IRS is not
an absolute bar to enforcement of a summons for that
information.5
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Id.6

-5-  

The Fifth Circuit relied not only on a careful reading and analysis of Powell in deciding

that the actual possession of information by the IRS is not an absolute bar to summons

enforcement.  It also relied upon the fact that summons proceedings are intended to be summary

in nature.  The court understood that if it adopted the interpretation that the taxpayers urged there

– and UBS urges here – the ensuing discovery and examination into whether the IRS technically

had information in its possession, would defeat the summary nature of summons proceedings:

It is inconsistent with the scheme of summary enforcement to
permit a person summoned to delay the process by the detailed
discovery, prolonged cross-examination, and possible in camera
inspection of documents, the contents of which may already be
known to the IRS, when it is probable that the person summoned
has no substantial interest in anything but the delay itself.  When a
summons as a whole is not harassing, when the bulk of the
materials summoned is not demonstrably in the possession of the
IRS, and where the marginal burden of supplying information
which might already be in the possession of the IRS is small, as
was the case here, enforcement of the summons in its entirety is
not an “unnecessary examination or inspection” within the
meaning of § 7605(b).   The “already possessed” rule should be
limited to such cases as United States v. Pritchard, 5 Cir. 1971, 438
F.2d 969, where a revenue agent had informally examined the
taxpayer’s records at length and later sought to force their
production without any explanation of why the opportunity for
informal examination had been insufficient.  It is not a license to
trim the edges of an otherwise valid summons.6

Nearly 30 years have passed since the Fifth Circuit rejected a strict interpretation of the

“already possessed” requirement, warning that such an interpretation threatened prolonged delay

and discovery which strikes at the heart of the summary nature of summons cases.   And yet,

without so much as a passing mention of this controlling case, UBS now asks for leave to take

discovery of the very type that the Fifth Circuit warned of in 1981.  There is no dispute that the
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UBS mistakenly claims that FBARs are filed with the Internal Revenue Service.  In fact,7

FBARs are filed with the Department of the Treasury,  P.O. Box 32621, Detroit, MI 48232-0621. 
The following link includes the requirements for disclosing control over foreign bank accounts:  
http://www.irs.gov/newsroom/article/0,,id=210247,00.html?portlet=6. 

-6-  

vast bulk of information sought in this summons is not in the IRS’s possession.  There is also no

dispute that some of the information the IRS seeks may be in its possession.  This is precisely the

circumstance that the Fifth Circuit discussed in Davis.  As that court did in 1981, this Court

should not give UBS “a license to trim the edges of an otherwise valid summons.”

II.

THE IRS DOES NOT SEEK INFORMATION ALREADY IN ITS POSSESSION

The second problem with UBS’s last-minute discovery motion is that the summons and

UBS’s proposed discovery do not describe the same information.  For example, UBS seeks to

discover the number of U.S. taxpayers who have filed FBARs that report UBS accounts.   UBS7

also seeks to learn the number of U.S. taxpayers who have “voluntarily disclosed” their

information to the IRS since the IRS announced a new initiative on March 26, 2009 to encourage

non-filers to comply.  Nowhere in its motion, however, does UBS acknowledge that the

summons that the United States seeks to enforce in this case seeks information that comes from

UBS.  Nowhere in its motion does UBS suggest – let alone prove – that the documents that UBS

maintains for its U.S.-taxpayer accounts are the very same documents that the IRS may have

received through its other compliance efforts.  Nowhere in its motion does UBS suggest any

other way – other than enforcing this summons – for the IRS to obtain all the information to

which it is lawfully entitled.  All UBS does is suggest that there may be other ways for the IRS to

obtain some of the information sought in this summons.  That is not enough to overcome the
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-7-  

government’s prima facie case under Powell, or to overcome the strong national interest the

United States has demonstrated under the comity analysis.  The Court should, therefore, reject

UBS’s claimed need for this discovery.

CONCLUSION

UBS’s motion for last-minute discovery contravenes controlling authority and lacks any

basis in fact.  The Court should deny it.  

Dated:  July 6, 2009

Respectfully submitted,

/s/ Stuart D. Gibson                                          
STUART D. GIBSON
Senior Litigation Counsel, Tax Division
RICHARD D. EULISS
Trial Attorney, Tax Division
U.S. Department of Justice
P.O. Box 403, Ben Franklin Station
Washington, D.C.  20044
Telephone: (202) 307-6586 (Gibson)

(202) 514-5915 (Euliss)
Facsimile:   (202) 307-2504
E-mail: Stuart.D.Gibson@usdoj.gov 

Richard.D.Euliss@usdoj.gov 
                 

Counsel for the United States
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CERTIFICATE OF SERVICE

I certify that on July 6, 2009, I electronically filed the foregoing document with

the Clerk of Court using CM/ECF.  I also certify that the foregoing document is being

served this day on all counsel of record identified below, via transmission of Notices of

Electronic Filing generated by CM/ECF or other approved means.

/s/ Stuart D. Gibson                   
STUART D. GIBSON

SERVICE LIST

Eugene E. Stearns
Email: estearns@swmwas.com
Ana Hirfield Barnett
Email: abarnett@swmwas.com
Geri Fischman
Email: gfischman@swmwas.com
Gordon McRae Mead , Jr.
Email: gmead@swmwas.com
Stearns Weaver Miller Weissler
Alhadeff & Sitterson
150 W. Flagler Street, Suite 2200
Miami, Florida 33130

John F. Savarese
Email: jfsavarese@wlrk.com
Martin J.E. Arms
Email: mjearms@wlrk.com
Ralph M. Levene
Email: rmlevene@wlrk.com
Wachtell Lipton Rosen & Katz
51 W. 52nd Street
New York, New York 10019

David N. Greenwald
Email: dgreenwald@cravath.com
Francis P. Barron
Email: fbarron@cravath.com

Cravath Swaine & Moore LLP
825 8th Avenue
New York, NY 10019-7475

Jenny Torres
Email: jtorres@dottlaw.com
John C. Dotterrer
Email: dottj@dottlaw.com
John C. Dotterrer Counsellors at Law,
P.A.
125 Worth Avenue, Suite 310
Palm Beach, Florida 33480

Stephan E. Becker
stephan.becker@pillsburylaw.com
Pillsbury Winthrop Shaw Pittman LLP
2300 N Street, NW
Washington, D.C. 20037

Owen C. Pell
opell@whitecase.com
White & Case, LLP
1155 Avenue of the Americas
New York, NY 10036-2787

Joel S. Perwin
jperwin@perwinlaw.com
Joel S. Perwin, P.A.
169 E. Flagler St., Suite 1422
Miami, FL 33131-1212
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