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OPPOSITION TO MOTION TO DISMISS 
 

The Plaintiff hereby opposes the Defendant’s Motion to Dismiss (Docket # 5).   

Defendant Mische-Hoeges merely repeatedly reiterates the very offending allegations 

which form the basis for this suit.  Mische-Hoeges cannot overcome the disputed material 

factual issues simply by asserting contrary factual allegations.   

Federal Rule of Civil Procedure 8(a)(2) requires only “a short and plain statement 

of the claim showing that the pleader is entitled to relief.”  A complaint need only “‘give 

the defendant fair notice of what the . . . claim is and the grounds upon which it rests.’”  

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007) (quoting Conley v. Gibson, 

355 U.S. 41, 47 (1957)). “[W]hen ruling on a defendant’s motion to dismiss, a judge must 

accept as true all of the factual allegations contained in the complaint.” Erickson v. 

Pardus, 551 U.S. 89, 93 (2007) [citations omitted].  A claim is facially plausible “when 

the plaintiff pleads factual content that allows the court to draw [a] reasonable inference 
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that the defendant is liable for the misconduct alleged.”  Ashcroft v. Iqbal, 129 S. Ct. 

1937, 1949 (2009). (quoting Twombly, 550 U.S. at 556). 

In evaluating a Rule 12(b)(6) motion under this framework, “[t]he complaint must 

be liberally construed in favor of the plaintiff, who must be granted the benefit of all 

inferences that can be derived from the facts alleged.”  Schuler v. United States, 617 F.2d 

605, 608 (D.C. Cir. 1979) [internal quotation marks and citations omitted].  See also 

Jordan Keys & Jessamy, LLP v. St. Paul Fire & Marine Ins. Co., 870 A.2d 58, 62 (D.C. 

2005).  The Court “may consider only the facts alleged in the complaint, any documents 

either attached to or incorporated in the complaint[,] and matters of which [the Court] 

may take judicial notice.”  Equal Emp’t Opportunity Comm’n v. St. Francis Xavier 

Parochial Sch., 117 F.3d 621, 624 (D.C. Cir. 1997) [footnote omitted].  

 

1. Multiple factual disputes preclude summary disposition of this matter 
prior to discovery.   

 
Wishing to bypass any evidentiary inquiry beyond Mische-Hoeges’ original 

allegations against LeFande, the Defendant’s Motion to Dismiss attaches fifteen exhibits 

which she now wishes this Court to take judicial notice thereof.   Def.’s Ex. A-O.  Indeed, 

this Court may look to record of another proceeding “to avoid unnecessary proceedings 

when an undisputed fact on the public record makes it clear that the plaintiff does not 

state a claim upon which relief could be granted.”  Covad Communs. Co. v. Bell Atl. 

Corp., 407 F.3d 1220, 1222 (D.C. Cir. 2005) (quoting Marshall County Health Care 

Auth. v. Shalala, 988 F.2d 1221, 1228 (D.C. Cir. 1993)) [emphasis added]. 
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[A]s these converted motions involve “discrete legal issue[s],” the Court shall also 
rule on the converted motions “without providing notice or the opportunity for 
discovery to the parties.” [Highland Renovation Corp. v. Hanover Ins. Group, 620 
F. Supp. 2d 79, 82 (D.D.C. 2009)]; see also [Hollis v. U.S. Dep’t of Army, 856 
F.2d 1541, 1544 (D.C. Cir. 1988)] (“[N]o useful purpose can be served by [Rule 
12(d)’s notice-and opportunity requirement’s] application where it is clear that 
the dispositive facts will remain undisputed and unchanged.”). 

 
Ahuja v. Detica, Inc., 2010 U.S. Dist. LEXIS 104935 (D.D.C. Sept. 30, 2010) [emphasis 

added]. 

It is well settled that a district court, when appraising the sufficiency of a 
complaint under Rule 12(b)(6), should look only within the four corners of the 
complaint, and should accept the plaintiff’s allegations as true and construe those 
allegations in the light most favorable to the pleader. See, e.g., Scheuer v. Rhodes, 
416 U.S. 232, 236 (1974). When matters outside the pleadings are considered by 
the court on a motion to dismiss, courts are required by Rule 12(b) to convert the 
motion to dismiss into a motion for summary judgment. See Fed.R.Civ.P. 12(b); 
Tele-Communications of Key West v. USA, 757 F.2d 1330 (D.C. Cir. 1985). 

 … 
The purpose behind the conversion requirement in Rule 12(b) should not be 
lightly brushed aside. The conversion requirement was added as an amendment to 
the rules in 1946, as federal courts were beginning to allow parties to submit 
extraneous material on 12(b)(6) motions even though “notice pleading” was all 
that was required under the rules. See, Conley v. Gibson, 355 U.S. 41, 47 (1957) 
(“notice pleading” does not require a plaintiff “to set out in detail the facts upon 
which he bases his claim”). The Advisory Committee on the Rules believed that 
district courts should have the latitude to accept affidavits, depositions, and the 
like, even at the pleading stage, but that the parties should not be deprived of a 
full opportunity to present their view of the case. See Fed.R.Civ.P. 12(b), Notes of 
Advisory Committee on Rules, 1946 Amendment, Subdivision (b). Thus, Rule 
12(b), as amended, requires a district court to convert a motion to dismiss into a 
motion for summary judgment when the court decides to consider matters outside 
the pleadings. 
 
The 1946 amendment to Rule 12(b) is significant because it seeks to preserve the 
distinction between “notice pleading” and the full blown merits analysis which is 
often appropriate in motions for summary judgment. Since the “notice pleading” 
format does not provide a meaningful opportunity for plaintiffs to flesh out their 
legal arguments, Rule 12(b) ensures that plaintiffs will have this opportunity, by 
proceeding to summary judgment, so long as a cognizable claim exits on the face 
of the complaint. Most importantly, Rule 12(b) explicitly recognizes that if courts 
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are allowed to look beyond the four corners of a complaint when reviewing 
motions to dismiss, “notice pleading” will no longer suffice. 

 
Marshall County Health Care Auth., 988 F.2d at 1227-1228, MIKVA, C.J., dissenting 

[parallel citations omitted].  

 Throughout the proceedings in Superior Court, LeFande sought, and was 

repeatedly denied, discovery to discern the evidentiary bases which formed Mische-

Hoeges’ allegations against him.  On July 19, 2010, LeFande, by counsel, moved for 

leave to conduct discovery in case 2010 CPO 2080.   

The Petitioner’s allegations against the Respondent comprise almost entirely of 
contacts made through email or text messaging.  For good cause shown, this 
Court may authorize a party to proceed with discovery from the other party by 
requests for written interrogatories or proposed production of documents.  DV 
Unit Rule 8(a).   The Respondent has submitted each of his proposed requests for 
production of documents as contained within the attached Proposed Order.    
 

Pl.’s Ex. A at 2-3. 

 On July 23, 2010, the Superior Court denied LeFande’s discovery motion in its 

entirety.  Pl.’s Ex. B.  On August 2, 2010, LeFande renewed his motion.  Pl.’s Ex. C.  On 

August 6, 2010, LeFande, by counsel, made a discovery request to the United States 

Attorney’s Office in Superior Court case 2010 DVM 1603.   

I hereby request all statements made by Defendant.  This request includes any 
written or recorded statements by Defendant and the substance of any relevant 
oral statements made by Defendant whether before or after arrest in response to 
interrogation by any person then known to Defendant to be a government agent.  
Unless I hear otherwise, I will assume that Defendant made no statements. 

 … 

Please provide any documents, papers or books within the custody of the 
government that the government either intends to use at trial or which are material 
to the preparation of the defense. 
 

Pl.’s Ex. D at 1-2.   
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The Superior Court again denied LeFande’s discovery motion in 2010 CPO 2080 

in its entirety on August 11, 2010.  Pl.’s Ex. E.1  On August 16, 2010, LeFande, by 

counsel, moved for a bill of particulars in 2010 DVM 1603.  Pl.’s Ex. G.  The Superior 

Court granted the Motion on August 31, 2010 and ordered the United States Attorney to 

respond with a bill of particulars by September 10, 2010.  Def.’s Ex. D at 1.  Also on 

August 31, 2010, LeFande, by counsel, moved to compel discovery in that case.  Pl.’s Ex. 

H.  On September 10, 2010, the United States Attorney abandoned its case against 

LeFande in 2010 DVM 1603, leaving both his discovery requests and his motion for a 

bill of particulars unanswered.  Pl.’s Ex. I.     

 As a result of these events, LeFande has never received any response to his 

discovery requests, with the exception of a response to one subpoena.  Mische-Hoeges 

has never produced the emails described in her motion to dismiss memo at 2, or the 

pornographic video described in the memo at 3.  Given Mische-Hoeges own testimony, 

LeFande’s alleged emails could hardly be called threatening.  Not withstanding the 

repeated pejoratives of her counsel within the motion, Mische-Hoeges solely states that 

LeFande called her a “filthy whore” in one email and used “obscenities” in another.2  

Mot. to Dismiss Mem. at 2.  These emails were finally disclosed as an attachment by the 

Alexandria Police Department in response to LeFande’s subpoena.  The innocuous and 

non-threatening character of the emails is self-evident.  Pl.’s Ex. J at 6-7.  While this 

exhibit is likely ineligible for judicial notice in the present Motion to Dismiss, it 

                                                 
1 The sole discovery request made by Mische-Hoeges in 2010 CPO 2080 was granted a hearing by the 
Superior Court on August 12, 2010 without giving LeFande an opportunity to respond to the request.  Pl.’s 
Ex. F.   
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nevertheless demonstrates the presence of factual disputes rendering summary dismissal 

inappropriate.   

Also for the reasons described above, LeFande has never received in discovery a 

copy of the alleged pornographic video.  LeFande is well aware of Mische-Hoeges’ 

propensity to appear in pornographic and bondage videos, however, absent production of 

the specific video in question, he has never been able to respond to her allegations.  

Indeed, Mische-Hoeges has previously conceded that she has no information that 

LeFande had anything to do with the video. 

So to, to clarify I cannot, I can’t show conclusively that it came from him at this 
time but he’s the only person I, he’s the only other person who could have access 
to that video and I don’t know how he got access to it but – 

 
Def.’s Ex. F at 3.   
 

It would appear evident from her testimony that Mische-Hoeges, a District of 

Columbia police officer, consensually appeared in a pornographic video which was later 

distributed among fellow employees of her then boyfriend in Italy.  There is no allegation 

that the video was covertly recorded without her knowledge.  Mische-Hoeges made the 

allegation of LeFande emailing the video without any evidentiary support or even 

personal knowledge thereof.3 

 The allegation of LeFande accessing Mische-Hoeges’ email accounts is equally 

tenuous, though previously debunked in pleadings filed with the Superior Court.  Mische-

                                                                                                                                                 
2 LeFande finds no small irony in the degree of name-calling now committed by Defendant’s counsel in the 
present motion.   
3 Within the affidavit in support of the arrest warrant, there is no allegation of any kind regarding the video.  
Def.’s Ex. A. 
 
 

Case 1:10-cv-01857-HHK   Document 6    Filed 12/01/10   Page 6 of 30



 7

Hoeges’ paranoia regarding LeFande’s apparent capability to access her email accounts 

undetected appears to be solely sourced from LeFande’s comment that he had read emails 

from Vadim Goremykin, a Russian national who Mische-Hoeges was carrying on a 

surreptitious online relationship with while she was living in LeFande’s house and 

purportedly in a monogamous romantic relationship with LeFande.  LeFande first learned 

of Goremykin while working on Mische-Hoeges new Blackberry with her consent while 

she still lived in LeFande’s house.  Later, after Mische-Hoeges moved out of LeFande’s 

house and traveled to Italy to visit Goremykin, posting 80 photographs of the trip on her 

Facebook page, LeFande found correspondence between Mische-Hoeges and Goremykin 

on a disk drive that Mische-Hoeges had left behind at his house.  At no time did LeFande 

access Mische-Hoeges’ email servers to view her accounts, nor does LeFande have the 

technical capability to do so. 4    

 Conspicuously absent from Mische-Hoeges’ motion to dismiss is any substantive 

discussion or rebuttal of the allegation that Mische-Hoeges pursued and prosecuted 

LeFande in retaliation for his comments regarding her fraudulent performance of duty 

injury claims.    

 

2. Mische-Hoeges cannot be summarily absolved of 42 U.S.C. §1983 
liability under Screws.   

 
Mische-Hoeges claims that her procurement of a warrant for LeFande’s arrest 

cannot be considered an action taken under color of law and therefore LeFande’s 

                                                 
4 Again, there is no allegation within the arrest warrant affidavit that LeFande accessed Mische-Hoeges’ 
email accounts.  Def.’s Ex. A. 
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Constitutional claims must be dismissed.  Mot. Mem. at 8 (citing Screws v. United States, 

325 U.S. 91, 111 (1944)).  In doing so, she posits a series of factual conclusions in her 

favor, inappropriate for summary adjudication.  Unlike the “private violence” in 

Delcambre v. Delcambre, 635 F.2d 407 (5th Cir. 1981) and Martinez v. Colon, 54 F.3d 

980 (1st Cir. 1995), Mische-Hoeges employed her official position and contacts to initiate 

a criminal prosecution against LeFande, employing other persons in the police district 

station where she is assigned to perform the specific functions of the crafting the 

application for the warrant.  She simply denies these allegations.  Under no circumstances 

could any private citizen have marched into the First District Detectives’ office and 

obtained a warrant application for the flimsiest of pretenses, two instances of name 

calling in an email exchange.5    

“[W]hile it is clear that ‘personal pursuits’ of police officers do not give rise to 
section 1983 liability, there is no bright line test for distinguishing ‘personal 
pursuits’ from activities taken under color of law.”  Pitchell v. Callan, 13 F.3d 
545, 548 (2d Cir. 1994). Rather, “whether a police officer is acting under color of 
state law turns on the nature and circumstances of the officer’s conduct and the 
relationship of that conduct to the performance of his official duties.”  Martinez v. 
Colon, 54 F.3d 980, 986 (1st Cir. 1995). The test is objective. Pitchell, 13 F.3d at 
548-49. “The key determinant is whether the actor, at the time in question, 
purposes to act in an official capacity or to exercise official responsibilities 
pursuant to state law.” Martinez, 54 F.3d at 986. Thus, “[a]cts committed by a 
police officer even while on duty and in uniform are not under color of state law 
unless they are in some way related to the performance of police duties.” Gibson 
v. City of Chicago, 910 F.2d 1510, 1516 (7th Cir. 1990) (internal quotation marks 
omitted); see also Parrilla-Burgos v. Hernandez-Rivera, 108 F.3d 445, 449 (1st 
Cir. 1997) (an officer does not act under color of law “if the challenged conduct is 
not related in some meaningful way either to the officer’s governmental status or 
to the performance of his duties”). And “liability may be found where a police 

                                                 
5 Poignantly, Mische-Hoeges alleges that the second offending email received while she was present in the 
Third District patrol area of the Metropolitan Police Department. Def.’s Ex. A.  Yet, Mische-Hoeges 
returned to her own district, the First District, and her personal friends, to obtain the warrant against 
LeFande.   
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officer, albeit off-duty, nonetheless invokes the real or apparent power of the 
police department.” Pitchell, 13 F.3d at 548. 

 
G’Sell v. Carven, 2010 U.S. Dist. LEXIS 73134, 19-20 (D.D.C. July 21, 2010). 
 

“To determine whether an officer is acting under color of state law, a court must 

examine the officer’s ‘conduct in light of the totality of surrounding circumstances.’ 

Martinez, 54 F.3d at 987.”   Id. at 21.  The G’Sell Court was unable to do so upon a 

motion to dismiss.  “Specifically, the Court cannot yet evaluate Meuse’s ‘conduct in light 

of the totality of surrounding circumstances.’ See Martinez, 54 F.3d at 987.”  Id. at 23.   

But without knowing more about the event and its surrounding circumstances, 
including just what Meuse said, the Court cannot determine the extent to which he 
“invoke[d] the real or apparent power of the police department,” see Pitchell, 13 
F.3d at 548, or whether, as Meuse argues, his behavior “so clearly fell outside his 
official capacity that [it] did not constitute a reasonable pretense that he was 
acting as a police officer at the time,” see Parrilla-Burgos, 108 F.3d at 450. 
Because plaintiffs allege that Meuse identified himself as a police officer, and 
used his authority as a police officer to intimidate them and to further the assault, 
however, it is “plausible,” Iqbal, 129 S. Ct. at 1949, that Meuse’s actions “related 
in some meaningful way either to [his] governmental status or to the performance 
of his duties,” see Parrilla-Burgos, 108 F.3d at 449. Accordingly, the Court will 
deny Meuse’s motion to dismiss plaintiffs’ claim for § 1983 liability at this time 
to allow discovery into the relevant facts and, perhaps, a fuller record for 
subsequent reconsideration of this admittedly close question. 

 
Id. at 24-25 [footnote omitted].   
 

The Supreme Court established a test to determine whether actions may be 
considered to be taken “under the color of law:” “[T]he inquiry must be whether 
there is sufficiently close nexus between the State and the challenged action of the 
regulated entity so that the action of the latter may be fairly treated as that of the 
State itself.”  

 
Maniaci v. Georgetown Univ., 510 F. Supp. 2d 50, 68 (D.D.C. 2007) (quoting Jackson v. 

Metro. Edison Co., 419 U.S. 345, 351 (1974)).   See Martinez v. Colon, 54 F.3d 980, 986 

(1st Cir. 1995) (quoting West v. Atkins, 487 U.S. 42, 49 (1988) (quoting United States v. 

Case 1:10-cv-01857-HHK   Document 6    Filed 12/01/10   Page 9 of 30



 10

Classic, 313 U.S. 299, 326 (1941) (“the traditional definition of acting under color of 

state law requires that the defendant . . . have exercised power ‘possessed by virtue of 

state law and made possible only because the wrongdoer is clothed with the authority of 

state law.’”))).   

“Hence, a person acts under color of state law when he abuses the position given to 
him by the State.” The key determinant is whether the actor, at the time in 
question, purposes to act in an official capacity or to exercise official 
responsibilities pursuant to state law.  

 
Martinez, at 54 F.3d 986 (quoting West, 487 U.S. at 49) [internal flags omitted, emphasis 

added]. 

 Mische-Hoeges has abused her position with the Metropolitan Police Department.  

She used her personal relationships with police supervisors and detectives to overcome 

blatantly insufficient factual allegations and have a warrant application approved by them 

that never should have gone forward.  “[A]n otherwise illegal arrest cannot be insulated 

from challenge by the decision of the instigating officer to rely on fellow officers to make 

the arrest.”  United States v. Southerland, 486 F.3d 1355, 1361 (D.C. Cir. 2007) (quoting 

Ariz. v. Evans, 514 U.S. 1, 13 (1995) (quoting Whiteley v. Warden, 401 U.S. 560, 568 

(1971))). Absent Mische-Hoeges’ authority and her exercise thereof, LeFande never 

would have been arrested.   

 

3. LeFande was arrested absent probable cause.   

“[No] Warrants shall issue, but upon probable cause, supported by Oath or 

affirmation . . . .”  U.S. Const. Amend. IV.  
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It is established law, see Nathanson v. United States, 290 U.S. 41, 47 (1933); 
Giordenello v. United States, 357 U.S. 480, 485-486 (1958); Aguilar v. Texas, 
378 U.S. 108, 114-115 (1964), that a warrant affidavit must set forth particular 
facts and circumstances underlying the existence of probable cause, so as to allow 
the magistrate to make an independent evaluation of the matter. 

 
Franks v. Delaware, 438 U.S. 154, 165 (1978). 
 

a.  Extraneous information not part of the original warrant application 
cannot be considered in this Court’s determination of probable cause. 

   
“It is elementary that in passing on the validity of a warrant, the reviewing court 

may consider only information brought to the magistrate’s attention.” Aguilar, 378 U.S. 

at 109, n. 1.  See United States v. Johnson, 332 F. Supp. 2d 35, 39-40 (D.D.C. 2004) 

(quoting United States v. Hove, 848 F.2d 137, 140 (9th Cir. 1988) (“[United States v. 

Leon, 468 U.S. 897 (1984)] does not extend . . . to allow the consideration of facts known 

only to an officer and not presented to a magistrate.”)). 

When reviewing the basis of the issuing judge’s probable cause finding, we 
ordinarily confine our consideration of probable cause solely to the information 
provided in the warrant and its accompanying application documents. Valdez v. 
State, 300 Md. 160, 168, 476 A.2d 1162, 1166 (1984); Smith v. State, 191 Md. 
329, 335-36, 62 A.2d 287, 289-90 (1948). We do not consider evidence that seeks 
to supplement or controvert the truth of the grounds advanced in the affidavit. 
Valdez, 300 Md. at 168, 476 A.2d at 1166; Carter v. State, 274 Md. 411, 439, 337 
A.2d 415, 431 (1975), Smith, 191 Md. at 335-36, 62 A.2d at 289-90.  

 
Greenstreet v. State, 898 A.2d 961, 971 (Md. 2006). 

 The warrant for LeFande’s arrest was issued without a hearing, without any 

supporting testimony or documentation and only Rosslyn Rushing’s affidavit before the 

Court.   Therefore, probable cause must be discerned only from within the four corners of 

that affidavit.   
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b. The affidavit in support of the arrest warrant contains no probable 
cause LeFande committed any offense.  

 
The allegations contained within the June 23, 2010 arrest warrant affidavit solely 

amount to two instances of name calling during a brief email exchange between Mische-

Hoeges and LeFande on May 28, 2010.  Def.’s Ex. A.  Based solely upon this affidavit, 

LeFande was charged with violation of D.C. Code § 22-3133, Stalking.6  Upon 

LeFande’s arrest the stalking charge was no-papered and LeFande was then charged with 

Attempted Stalking.   

Between on or about May 26, 2010 and on or about June 23, 2010,7 within the 
District of Columbia, Matthew A LeFande, on more than one occasion, attempted 
to purposefully engaged [sic] in a course of conduct directed at Carolyn Mische-
Hoeges with the intent to cause, that Matthew A LeFande knew would cause, and 
that Matthew A LeFande should have known would cause Carolyn Mische-
Hoeges and a reasonable person to fear for her safety, feel seriously alarmed, 
disturbed, or frightened, and suffer emotional distress (Attempted Stalking, in 
violation of 22 D.C. Code, Section 432 [sic], and 22 D.C. Code, Section 1803). 

 
Def.’s Ex. C.  
 

i. LeFande’s alleged conduct was constitutionally protected 
speech. 

 
LeFande was lawfully entitled to make non-threatening, non-harassing comments 

to Mische-Hoeges regarding her offensive behavior following the end of their 

relationship.  D.C. Code specifically exempts such conduct from its prohibitions against 

stalking as such conduct ultimately comprises speech protected by the First Amendment.   

                                                 
6 The United States Attorney erroneously cited D.C. Code §§ 22-404(b) and 432.   
7 This allegation of the time period is also clearly erroneous.  The affidavit in support of the Defendant’s 
arrest warrant makes no allegation that the Defendant committed any act within the District of Columbia 
after May 29, 2010.  Def.’s Ex. A at 1.  
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The First Amendment provides that “Congress shall make no law . . . abridging 

the freedom of speech.” U.S. Const. Amend. I.  The First Amendment does not afford 

protection to speech that constitutes a threat of violence or a “true threat.”  Watts v. 

United States, 394 U.S. 705, 708 (1969).  A statute punishing pure speech must 

necessarily punish only true threats and not constitutionally protected speech. Id., 394 

U.S. at 707-08.  A communication is a true threat if “in its context [it] would have a 

reasonable tendency to create apprehension that its originator will act according to its 

tenor.” United States v. Myers, 104 F.3d 76, 79 (5th Cir. 1997), citing United States v. 

Bozeman, 495 F.2d 508, 510 (5th Cir. 1974) (citations and internal quotations omitted).  

 As a “savings clause” typically included in various states’ stalking statutes, D.C. 

Code § 22-3133 (b) specifically exempts “constitutionally protected activity”.8  See 

Commonwealth v. Welch, 444 Mass. 80, 97-98 (2005) (citing State v. Brown, 207 Ariz. 

231, 233, 235 (Ct. App. 2004); Bouters v. State, 659 So. 2d 235, 236-237 (Fla. 1995); 

State v. Button, 622 N.W.2d 480, 482, 485 (Iowa 2001); State v. Asmussen, 668 N.W.2d 

725, 729-731 (S.D. 2003), cert. denied, 541 U.S. 907 (2004); Luplow v. State, 897 P.2d 

463, 465, 467-468 (Wyo. 1995); Staley v. Jones, 239 F.3d 769, 782-783, 793 (6th Cir. 

2001); People v. Shack, 86 N.Y.2d 529, 535 (1995)).  Absent any kind of express or 

implied threat, none of the conduct alleged to have been committed by LeFande can be 

said to not be entitled to constitutional protection.  See e.g., Hanzo v. deParrie, 152 Ore. 

App. 525, 540 (1998).  See also Murphy v. Okeke, 951 A.2d 783, 788 (D.C. 2008) (“The 

                                                 
8 Such protected speech is not limited to political protests or labor actions.  See Staley v. Jones, 239 F.3d 
769, 783 (6th Cir. 2001); United States v. Popa, 187 F.3d 672, 677 (D.C. Cir. 1999). 
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Intrafamily Offense Act is designed not just to protect against actual intrafamily violence, 

but also against the threat of such violence.”); Robinson v. Robinson, 886 A.2d 78, 86 

(D.C. 2005) (“[T]he broad remedial purpose of the Intrafamily Offense Act . . . is to 

protect victims of family abuse from both acts and threats of violence.”) 

Properly construed, the statute does not burden a substantial amount of protected 
speech. It is well-settled that a true threat (i.e., one which a reasonable person 
would foresee would be interpreted by the recipient as a serious threat to inflict 
death or bodily injury) is not protected by the First Amendment. See, e.g., Madsen 
v. Women’s Health Ctr., 512 U.S. 753, 773-74 (1994); R.A.V. v. City of St. Paul, 
505 U.S. 377, 388 (1992); Watts v. United States, 394 U.S. 705, 707-08 (1969); 
United States v. Whiffen, 121 F.3d 18, 22 (1st Cir. 1997); Lovell v. Poway 
Unified Sch. Dist., 90 F.3d 367, 371-72 (9th Cir. 1996); United States v. 
Dinwiddie, 76 F.3d 913, 924 (8th Cir. 1996); [United States v. Khorrami, 895 F.2d 
1186, 1192 (7th  Cir.1990)]; [People v. Janousek, 871 P.2d 1189, 1198 (Colo. 
1994)] (Mullarkey, J., concurring). Thus, by burdening only those 
communications furthering, promoting, or advancing an expressed credible threat, 
section 18-9-111(4)(a)(II) does not reach protected conduct.  

 
People v. Baer, 973 P.2d 1225, 1231-1232 (Colo. 1999) [parallel citations, footnote 

omitted]. 

In Watts [394 U.S. at 708], the Supreme Court distinguished a “true threat” from 
“political hyperbole,” explaining that the latter is protected speech, while the 
former is not. In deciding whether speech constitutes a “true threat,” a court should 
consider the totality of the circumstances and not just the words in isolation, 
whether the threat is “conditional,” and the reaction of the listeners. Id. (noting that 
the defendant’s words, “taken in context,” were merely a “crude and offensive” 
method of making a political statement and did not constitute a true threat). 

 
United States v. Fullmer, 584 F.3d 132, 154 (3d Cir. N.J. 2009). 

 
“Harassing” or discriminatory speech, although evil and offensive, may be used to 
communicate ideas or emotions that nevertheless implicate First Amendment 
protections. As the Supreme Court has emphatically declared, “[i]f there is a 
bedrock principle underlying the First Amendment, it is that the government may 
not prohibit the expression of an idea simply because society finds the idea 
offensive or disagreeable.” 
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DeJohn v. Temple Univ., 537 F.3d 301, 314 (3d Cir. 2008) (quoting Saxe v. State Coll. 

Area Sch. Dist., 240 F.3d 200, 209 (3d Cir. 2001) (quoting Texas v. Johnson, 491 U.S. 

397, 414 (1989))).  See also United States v. Eichman, 496 U.S. 310, 319 (1990). 

Loosely worded anti-harassment laws may pose some of the same problems as the 
St. Paul hate speech ordinance: they may regulate deeply offensive and potentially 
disruptive categories of speech based, at least in part, on subject matter and 
viewpoint. Although the Supreme Court has written extensively on the scope of 
workplace harassment, it has never squarely addressed whether harassment, when 
it takes the form of pure speech, is exempt from First Amendment protection. See 
Weller v. Citation Oil & Gas Corp., 84 F.3d 191, 194 n.6 (5th Cir. 1996) (noting 
that the Supreme Court has “provided little guidance whether conduct targeted for 
its expressive content . . . may be regulated under Title VII”); Aguilar v. Avis 
Rent A Car Sys., Inc., 980 P.2d 846, 863 (Cal. 1999) (WERDEGAR, J., concurring) 
(“No decision by the United States Supreme Court has, as yet, declared that the 
First Amendment permits restrictions on speech creating a hostile work 
environment.”).  

 
Saxe, 240 F.3d at 206 [parallel citation omitted].   
 

Speech is often provocative and challenging. . . . That is why [it is] . . . protected 
against censorship or punishment, unless shown likely to produce a clear and 
present danger of a serious substantive evil that rises far above public 
inconvenience, annoyance, or unrest.  

 
Initiative & Referendum Inst. v. United States Postal Serv., 417 F.3d 1299, 1310 (D.C. 

Cir. 2005) (quoting Terminiello v. City of Chicago, 337 U.S. 1, 4 (1949)). 

The Intrafamily Offenses Act should be construed “so as to avoid serious doubts 
as to their constitutionality.” Riggs Nat’l Bank v. District of Columbia, 581 A.2d 
1229, 1242 (D.C. 1990) (quoting Communications Workers of Am. v. Beck, 487 
U.S. 735, 762 (1988)).  

 
Richardson v. Easterling, 878 A.2d 1212,1218 (D.C. 2005) [parallel citation omitted]. 

The statute, as written, requires neither proof of a specific intent to carry out the 
threat nor of any present ability to do so. However, the elements--actual alarm and 
the reasonableness of the alarm under the circumstances--have a similar purpose 
and effect. These elements limit the reach of the statute to threats which are so 
unambiguous, unequivocal and specific to the addressee that they convincingly 
express to the addressee the intention that they will be carried out. 
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Hanzo, 152 Ore. App. at 543 (quoting State v. Rangel, 146 Ore. App. 571, 576 (1997) 

(quoting State v. Moyle, 299 Ore. 691, 703 (1985))). 

The jury was instructed that it could convict Popa if it found beyond a reasonable 
doubt that he had the “intent to annoy, abuse, threaten or harass any person at the 
number called.” Because the jury delivered a general verdict, we cannot know 
which intent the jury concluded Popa had when he made the phone calls. Insofar 
as the intents to annoy, to abuse, or to harass were implicated, the statute fails 
intermediate scrutiny as applied to Popa’s conduct; insofar as the jury may have 
found an intent to threaten, there is no evidence to support the finding. We 
therefore vacate Popa’s conviction.  

 
United States v. Popa, 187 F.3d 672, 678 (D.C. Cir. 1999). 
 

Absent some actual reasonable basis for alarm or fear, this statute could not be 

enforced against LeFande.   Compare Williams v. United States, 981 A.2d 1224, 1225 

(D.C. 2009) (“Williams started screaming obscenities and declared, ‘I’m going to kill that 

bitch.’”); Baker v. United States, 891 A.2d 208, 210 (D.C. 2006) (“Baker began sending 

threatening messages to Boggs on her cellular phone, calling her between six and twelve 

times that day. Each message became increasingly more threatening.”); Washington v. 

United States, 760 A.2d 187, 191 (D.C. 2000) (“Throughout September appellant kept 

calling Ms. Hall, asking her why she did not want to see him and saying, ‘You must be 

messing with some other [man]. I’m going to punish you.’ Appellant would also come to 

Hall’s home, and when she would not open the door, he would yell similar things through 

the mail slot. At the end of September, after appellant had called ‘over twenty times,’”). 

ii. There cannot be an attempt to commit an inchoate offense such 
as stalking. 

 
Upon his arrest, LeFande was charged with Attempted Stalking under D.C. Code 

§ 22-1803 and § 22-432 [sic]. 
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Whoever shall attempt to commit any crime… shall be punished by a fine not 
exceeding $ 1,000 or by imprisonment for not more than 180 days, or both. 

 
D.C. Code § 22-1803.   
 

(a) It is unlawful for a person to purposefully engage in a course of conduct 
directed at a specific individual: 
  
   (1) With the intent to cause that individual to: 
  
      (A) Fear for his or her safety or the safety of another person; 
  
      (B) Feel seriously alarmed, disturbed, or frightened; or 
  
      (C) Suffer emotional distress; 
  
   (2) That the person knows would cause that individual reasonably to: 
  
      (A) Fear for his or her safety or the safety of another person; 
  
      (B) Feel seriously alarmed, disturbed, or frightened; or 
  
      (C) Suffer emotional distress; or 
  
   (3) That the person should have known would cause a reasonable person in the 
individual's circumstances to: 
  
      (A) Fear for his or her safety or the safety of another person; 
  
      (B) Feel seriously alarmed, disturbed, or frightened; or 
  
      (C) Suffer emotional distress. 
  
(b) This section does not apply to constitutionally protected activity. 
  
(c) Where a single act is of a continuing nature, each 24-hour period constitutes a 
separate occasion. 
  
(d) The conduct on each of the occasions need not be the same as it is on the 
others. 
 

D.C. Code § 22-3133. 
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The District of Columbia City Council’s expression of legislative intent as 

codified in D.C. Code § 22-3131 speaks to the ultimate harm which the anti-stalking code 

wishes to prevent.    

The Council finds that stalking is a serious problem in this city and nationwide. 
Stalking involves severe intrusions on the victim’s personal privacy and 
autonomy. It is a crime that can have a long-lasting impact on the victim’s quality 
of life, and creates risks to the security and safety of the victim and others, even in 
the absence of express threats of physical harm. Stalking conduct often becomes 
increasingly violent over time. The Council recognizes the dangerous nature of 
stalking as well as the strong connections between stalking and domestic violence 
and between stalking and sexual assault. Therefore, the Council enacts this law to 
encourage effective intervention by the criminal justice system before stalking 
escalates into behavior that has even more serious or lethal consequences. 

 
D.C. Code § 22-3131 (a).   
 

The conduct that LeFande has been accused of does not fall within the scope of 

the prohibitions contained within D.C. Code § 22-3133.   Within the government’s 

allegations, there simply does not exist any of the elements of “intrusions on the victim’s 

personal privacy and autonomy” or “risks to the security and safety of the victim and 

others”.   There exist no threats, express or implied.  Despite Mische-Hoeges’ false 

claims to the contrary, there is no history of domestic violence or assault.  See Compl. ¶ 

51.  Sending non-threatening email to anyone cannot reasonably be seen to escalate “into 

behavior that has even more serious or lethal consequences.”   

 Where the Government failed to articulate any intent on the part of LeFande to 

cause Mische-Hoeges to be frightened, be alarmed, be disturbed or suffer emotional 

distress, charging an attempt of the same offense becomes a logical absurdity.  A 

prohibition of an inchoate offense seeks to prevent the ultimate harm which may occur if 

the prohibited conduct continues to its predicted conclusion.     
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An assault occurs whenever “[t]he next movement would, at least to all 
appearance, complete the battery.”  Thus, assault “lies on a definitional … 
continuum of conduct that describes its essential relation to battery: An assault is 
an incipient or inchoate battery; a battery is a consummated assault.”  

 
People v. Chance, 44 Cal. 4th 1164, 1170 (2008) (quoting People v. Williams, 26 Cal. 4th 

779, 786 (2001)). 

 Similarly, the anti-stalking code seeks to prevent the domestic violence associated 

with the threatening conduct which is properly prohibited by D.C. Code § 22-3133.  

However, to charge Attempt Stalking means that LeFande attempted to intend to cause 

Mische-Hoeges to fear for her safety, be alarmed, &c.   

Consequently, criminal attempt and assault require different mental states. 
Because the act constituting a criminal attempt “need not be the last proximate or 
ultimate step toward commission of the substantive crime,” criminal attempt has 
always required “a specific intent to commit the crime.”  In contrast, the crime of 
assault has always focused on the nature of the act and not on the perpetrator’s 
specific intent. 

 
Chance, 44 Cal. 4th at 1170 (quoting Williams, 26 Cal. 4th at 786). 
 

Under section 4712, to make out an attempt to commit a crime it must appear that 
the accused has done some act towards the commission of it, and either fail in the 
perpetration thereof, or be prevented or intercepted in executing the same. As an 
assault is itself an attempt to commit a crime, an attempt to make an assault can 
only be an attempt to attempt to do it, or to state the matter still more definitely, it 
is to do any act towards doing an act towards the commission of the offense. This 
is simply absurd. As soon as any act is done towards committing a violent injury 
on the person of another, the party doing the act is guilty of an assault, and he is 
not guilty until he has done the act. Yet it is claimed that he may be guilty of an 
attempt to make an assault, when, under the law, he must do an act before the 
attempt is complete. The refinement and metaphysical accumen [sic] that can see 
a tangible idea in the words an attempt to attempt to act is too great for practical 
use. It is like conceiving of the beginning of eternity or the starting place of 
infinity. 

 
Wilson v. State, 53 Ga. 205, 206 (1874). 
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It is well-established that the Fourteenth Amendment,9 which guarantees that no 

state shall “deprive any person of life, liberty, or property, without due process of law,” 

U.S. Const. Amend. XIV, § 1, ensures that the individual need not “speculate as to the 

meaning of penal statutes” and is “entitled to be informed as to what the State commands 

or forbids,” Lanzetta v. New Jersey, 306 U.S. 451, 453 (1939). As one of the “most 

fundamental protections of the Due Process Clause,” Farrell v. Burke, 449 F.3d 470, 484 

(2d Cir. 2006), the void-for-vagueness doctrine requires that “laws be crafted with 

sufficient clarity to ‘give the person of ordinary intelligence a reasonable opportunity to 

know what is prohibited’ and to ‘provide explicit standards for those who apply them,’” 

Betancourt v. Bloomberg, 448 F.3d 547, 552 (2d Cir. 2006) (quoting Grayned v. City of 

Rockford, 408 U.S. 104, 108 (1972)).  

Such a law that “confers on police a virtually unrestrained power to arrest and 
charge persons with a violation” of the resolution is unconstitutional because “the 
opportunity for abuse, especially where a statute has received a virtually open-
ended interpretation, is self-evident.” Lewis v. City of New Orleans, 415 U.S. 
130, 135-136 (1974) (POWELL, J., concurring).  

 
Board of Airport Comm’rs v. Jews for Jesus, Inc., 482 U.S. 569, 576 (1987). 
 

Supreme Court jurisprudence recognizes two independent grounds upon which a 

statute’s language may be so vague as to deny due process of law.  First, a law violates 

due process “if it fails to provide people of ordinary intelligence a reasonable opportunity 

to understand what conduct it prohibits.” Hill v. Colorado, 530 U.S. 703, 732 (2000).  

Individuals should receive fair notice or warning when the state has prohibited specific 

                                                 
9 The Fourteenth Amendment is employed here in this District of Columbia case without an unnecessary 
digression into reverse incorporation doctrine and the like.  
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behavior or acts.  See Smith v. Goguen, 415 U.S. 566, 572 (1974) (“The doctrine 

incorporates notions of fair notice or warning.”).  Second, a law is unconstitutionally 

vague “if it authorizes or even encourages arbitrary and discriminatory enforcement.”  

Hill, 530 U.S. at 732. The Supreme Court recognizes the second is “the more important 

aspect of the vagueness doctrine,” and mandates that laws contain “minimal guidelines to 

govern law enforcement.” Kolender v. Lawson, 461 U.S. 352, 358 (1983).  Indeed, 

statutes must “provide explicit standards for those who apply” them to avoid “resolution 

on an ad hoc and subjective basis, with the attendant dangers of arbitrary and 

discriminatory application.” Grayned v. City of Rockford, 408 U.S. 104, 108 (1972).10 

The first Kolender inquiry asks whether the statute, as written, provides notice 
sufficient to alert “ordinary people [as to] what conduct is prohibited.” Kolender, 
461 U.S. at 357.  “No one may be required at peril of life, liberty or property to 
speculate as to the meaning of penal statutes. All are entitled to be informed as to 
what the State commands or forbids.” Lanzetta v. New Jersey, 306 U.S. 451, 453 
(1939). Statutes need not, however, achieve “meticulous specificity,” which 
would come at the cost of “flexibility and reasonable breadth.” Grayned, 408 U.S. 
at 110. “The test is whether the language conveys sufficiently definite warning as 
to the proscribed conduct when measured by common understanding and 
practices.”  Jordan v. De George, 341 U.S. 223, 231-31 (1951) (citing Connally v. 
Gen. Constr. Co., 269 U.S. 385, 391 (1926)). 

 
Arriaga v. Mukasey, 521 F.3d 219, 224-225 (2d Cir. 2008) [parallel citations omitted]. 

 
Statutes that employ broad terms such as “alarming” or “annoying” to define 
harassing conduct or speech have been of particular concern to many State courts. 
See, e.g., Bolles v. People, 189 Colo. 394, 397-398, 541 P.2d 80 (1975) 
(harassment statute unconstitutionally overbroad because it requires intent to 
“harass, annoy, or alarm another person,” which extends beyond fighting words 

                                                 
10 Given LeFande’s numerous reported cases as a civil rights attorney and the fact that he has been 
personally named as a plaintiff in no less than four lawsuits as a police officer against the Metropolitan 
Police Department, including a First Amendment retaliation claim recently decided in his favor by the D.C. 
Circuit, LeFande v. D.C., 613 F.3d 1155 (D.C. Cir. 2010), and given the highly dubious nature of the sole 
criminal charge made against him, the prospect of his prosecution being used a convenient vehicle for 
continuing retaliation against LeFande by the Metropolitan Police Department through its officers and 
supervisors cannot be ignored. 
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and other unprotected categories of speech); Long v. State, 931 S.W.2d 285, 289, 
297 (Tex. Crim. App. 1996) (stalking statute that prohibits communication by 
telephone or in writing in coarse and offensive manner with intent to “annoy[] or 
alarm[]” is unconstitutionally vague); Everett v. Moore, 37 Wn. App. 862, 864-
866, 683 P.2d 617 (1984) (city ordinance criminalizing harassment overbroad and 
vague in large part due to its prohibition of speech which “alarms or seriously 
annoys”). 

 
Commonwealth v. Welch, 444 Mass. 80, 96-97 (2005). 
 
 The United States Attorney’s decision to drop LeFande’s stalking charge and 

paper it as an attempt stalking did not cure the inherent deficiencies in Mische-Hoeges’ 

original warrant application.  Instead, LeFande was charged with an inherently defective 

charge of attempt stalking, constitutionally infirm for vagueness and ultimately, a 

“logical absurdity”.  

ii. As an experienced police officer, Mische-Hoeges could not 
reasonably be said to be put in any type of fear or distress 
solely by two instances of name-calling in an email exchange. 

  
North Carolina courts have held that an objective standard applies to the 
“reasonable fear” element, precluding conviction for felony stalking based simply 
on a victim’s incredulous belief that he or she faced bodily harm when a 
reasonable, objective individual would have suffered no such fear. 
 

United States v. Seay, 553 F.3d 732, 739 (4th Cir. 2009) (citing State v. Ferebee, 529 

S.E.2d 686, 690 (N.C. Ct. App. 2000) (“we encourage the trial courts to instruct the jury 

as to the definition of ‘reasonable fear’ to ensure that an objective standard, based on 

what frightens an ordinary, prudent person under the same or similar circumstances, is 

applied rather than a subjective standard which focuses on the individual victim’s fears 

and apprehensions.”)) 

The sole criminal allegations against LeFande amounted to telephone text 

messages alleged to have been sent to an armed Metropolitan Police Officer while 
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LeFande was in another state.  Due to the lack of proximity to Mische-Hoeges, 

“[h]arassment by mail or telephone simply does not carry the same substantial risk”, 

Malta-Espinoza v. Gonzales, 478 F.3d 1080, 1084 (9th Cir. 2007), for any kind of the 

violence contemplated by the District of Columbia anti-stalking law.  Further, given that 

the content of the messages consisted of two instances of name calling and unspecified 

“obscenities” and no suggestion of threats of any kind, it cannot be expected that a 

trained and experienced District of Columbia police officer would react to such name 

calling with any kind of fear, alarm or emotional distress.   

It is unlikely, for example, that the words said to have been used here would have 
precipitated a physical confrontation between the middle-aged woman who spoke 
them and the police officer in whose presence they were uttered. The words may 
well have conveyed anger and frustration without provoking a violent reaction 
from the officer. Moreover, as noted in my previous concurrence, a properly 
trained officer may reasonably be expected to “exercise a higher degree of 
restraint” than the average citizen, and thus be less likely to respond belligerently 
to “fighting words.” 408 U.S. 913.  

 
Lewis v. New Orleans, 415 U.S. 130, 135 (1974), POWELL, J. concurring [citation 

omitted].  Nor can it be reasonably said that LeFande intended that simple name calling 

would provoke any kind of reaction enumerated under D.C. Code § 22-3133.11 

One of the trial court’s concerns regarding the stalking statute was that someone 
might be prosecuted for merely engaging “in conduct with the intent to cause 
emotional distress to another person.”  We recognize that there are potential 
vagueness problems with this interpretation. However, by examining the mens rea 
and actus reus components of the statute, it becomes clear that the elements of 
“willfully, maliciously and repeatedly following or harassing” must be present 
under each theory.  
… 

                                                 
11 Mische-Hoeges has been an MPD patrol officer since March 2006 and was detailed to the NSID 
Prostitution Unit as an undercover officer (posing as a prostitute), from August 2007 to December 2007. 
 

Case 1:10-cv-01857-HHK   Document 6    Filed 12/01/10   Page 23 of 30



 24

Since the appropriate interpretation of the “emotional distress” theory of stalking 
requires proof of the additional elements of malice and willfulness, along with the 
actus reus of “repeatedly following or harassing,” the trial court’s concerns that 
this theory was unconstitutionally vague are unfounded. 

 
United States v. Smith, 685 A.2d 380, 384 (D.C. 1996). 
 

The arrest warrant application conjured up against LeFande by Mische-Hoeges 

and Detective Rushing was “so lacking in indicia of probable cause that official belief in 

the existence of probable cause [was] unreasonable”, McNutt v. Furches, 31 Fed. Appx. 

882, 884 (6th Cir. Ky. 2002) (unpublished opinion citing Malley v. Briggs, 475 U.S. 335, 

344-345 (1986)), for any of the persons involved, including the police supervisors who 

approved it.12  See also Edmond v. United States Postal Serv. Gen. Counsel, 949 F.2d 

415, 423, n.14 (D.C. Cir. 1991) (quoting Monroe v. Pape, 365 U.S. 167, 187 (1961) (42 

U.S.C. § 1983 “should be read against the background of tort liability that makes a man 

responsible for the natural consequences of his actions.”)).  “It is no defense that an 

official was unaware of a law, as a reasonably competent public official should know the 

law governing his conduct.”  Olaniyi v. District of Columbia, 416 F. Supp. 2d 43, 53 

(D.D.C. 2006) (quoting Barham v. Ramsey, 338 F. Supp. 2d 48, 55 (D.D.C. 2004), aff’d, 

434 F.3d 565 (D.C. Cir. 2006).  Given that on two separate prior occasions, Mische-

Hoeges was expressly informed by judicial authorities that her charges against LeFande 

were unfounded, before she initiated her prosecution against LeFande in the District of 

Columbia, it cannot be said that Mische-Hoeges was not put on proper notice as to the 

                                                 
12 Despite a requirement to do so under D.C. Code § 23-1322, the Superior Court never conducted a post-
arrest probable cause hearing in LeFande’s case.  On the date of a court-ordered hearing on the terms of 
LeFande’s conditional release, wherein LeFande asserted the complete absence of probable cause, the 
Government abandoned his prosecution.   See Def.’s Ex. D at 1. 
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unlawfulness of her actions.  See Compl. ¶¶ 28-44.   

  

4. A nolle prosequi is a favorable resolution of the Plaintiff’s criminal 
prosecution for the purposes of a malicious prosecution claim.  

 
The government declaring a nolle prosequi of a criminal prosecution will not 

absolve Mische-Hoeges of a malicious prosecution claim when no probable cause existed 

to initiate the proceeding.  If the record demonstrates that the nolle prosequi is justified or 

motivated by the lack of merit of the underlying charges, then it amounts to a resolution 

of the prosecution in favor of the Plaintiff.  See e.g. Davis v. Giles, 769 F.2d 813, 814 

(D.C. Cir. 1985). 

Certain types of dispositions that do not result from adjudication of the merits 
have generally been held not sufficiently favorable to the accused to be indicative 
of innocence. These include dismissals for lack of subject matter jurisdiction, see, 
e.g., Heaney v. Purdy, 29 N.Y.2d 157, 159-60, 324 N.Y.S.2d 47, 49, 272 N.E.2d 
550 (1971), and dismissals pursuant to N.Y. Crim. Pro. L. § 170.30(1)(a) for 
failure to allege sufficient facts to support the charge, see, e.g., MacFawn v. 
Kresler, 88 N.Y.2d at 860, 644 N.Y.S.2d at 487. The principal rationale is that 
dismissals of these types may not end the state’s pursuit of the accused on the 
same charges, for a renewed prosecution may be commenced in a proper court on 
a facially sufficient pleading.  See, e.g., id. In addition, some other types of 
dismissals that preclude further prosecution on the same charges are deemed not 
to be favorable to the accused for purposes of a malicious prosecution claim. 
These include “adjournments in contemplation of dismissal,” see, e.g., Hollender, 
58 N.Y.2d at 424-26, 461 N.Y.S.2d at 767-68, which are conditional dismissals 
that become final if the accused meets certain criteria during a six-month period, 
see N.Y. Crim. Pro. L. § 170.55 (McKinney 1993). Similarly, dismissals by the 
prosecution “in the interests of justice” under N.Y. Crim. Pro. L. § 170.40, are 
generally considered not to be dispositions in favor of the accused. See, e.g., 
MacLeay v. Arden Hill Hospital, 164 A.D.2d 228, 230-31, 563 N.Y.S.2d 333, 
334-35 (3d Dep’t 1990), appeal denied, 77 N.Y.2d 806, 568 N.Y.S.2d 913 
(1991); Miller v. Star, 123 A.D.2d 750, 751, 507 N.Y.S.2d 223, 224 (2d Dep’t 
1986) (mem.). See also Hygh v. Jacobs, 961 F.2d 359, 368 (2d Cir. 1992) (“as a 
matter of law” a dismissal in the interests of justice “cannot provide the favorable 
termination required as the basis for a claim of malicious prosecution”); but see 
Hankins v. Great Atlantic & Pacific Tea Co., 208 A.D.2d 111, 114-16, 622 
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N.Y.S.2d 678, 680-81 (1st Dep’t 1995) (dismissal in the interests of justice can be 
a favorable termination, depending on the facts and circumstances surrounding 
the dismissal). 

 
Murphy v. Lynn, 118 F.3d 938, 950-949 (2d Cir.1997).   
 

The [New York] Court of Appeals, however, specified that a dismissal without 
prejudice may only qualify as a final termination where “the dismissal represents 
the formal abandonment of the proceedings by the public prosecutor, for instance, 
by the entry of a nolle prosequi.”  
 

Neal v. Fitzpatrick, 250 F. Supp. 2d 153, 155-156 (E.D.N.Y. 2003) (quoting Smith-

Hunter v. Harvey, 95 N.Y.2d 191, 198 (2000) (citing Stevens v Redwing, 146 F3d 538, 

546 (8th Cir.1998); Joiner Ins. Agency v Principal Cas. Ins. Co., 684 So 2d 1242 (Miss. 

1996))). 

 
 
5. If this Court finds an absence of probable cause in LeFande’s 

prosecution, Mische-Hoege’s defense fails for LeFande’s Abuse of 
Process claim. 

 
LeFande has properly alleged that Mische-Hoeges used the legal system “to 

accomplish some end which is without the regular purview of the process, or which 

compels the party against whom it is used to do some collateral thing which he could not 

legally and regularly be required to do.”  Wood v. Neumann, 979 A.2d 64, 77 (D.C. 

2009) (quoting Bown v. Hamilton, 601 A.2d 1074, 1079 (D.C. 1992)).  LeFande was 

arrested without probable cause and Mische-Hoeges initiated his prosecution to discredit 

LeFande and impede him from reporting her time and attendance fraud.  Compl. ¶ 111-

112.  See Washington Medical Center, Inc. v. Holle, 573 A.2d 1269, 1285 (D.C. 1990); 

Epps v. Vogel, 454 A.2d 320, 324 (D.C. 1982). 
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6. If this Court finds an absence of probable cause in LeFande’s 
prosecution, Mische-Hoeges’ defense fails for LeFande’s False 
Arrest/False Imprisonment claim.   

 
 

 
7. LeFande’s claim for defamation withstands the Motion to Dismiss.  

 
Mische-Hoeges asserts that LeFande’s claim for defamation must be dismissed as 

the statements made by her claiming LeFande was dangerous were truthful.  Mot. Mem. 

at 15.  Mische-Hoeges’ claims in this regard are that simply because her untruthful 

statements were later repeated by multiple other persons, they became truthful.  Mische-

Hoeges’ allegations that LeFande was dangerous had no basis in fact.  LeFande has never 

been accused of assaulting any person.   Other than the present unfounded, pejorative and 

conclusory allegations contained within the Motion to Dismiss, LeFande has never been 

accused of threatening anyone.13  Mische-Hoeges cannot even claim that LeFande as 

much as attempted to approach her since the time of the end of their relationship.  Other 

than Mische-Hoeges’ unfounded and malicious prosecution, LeFande has no criminal 

record whatsoever.  Mische-Hoeges’ allegations that LeFande was dangerous remain 

without any basis in fact and are simply untruthful.  The summary revocation of 

LeFande’s handgun permit, without notice, a hearing or other opportunity to respond, and 

alleged statements made by a psychiatrist14, speak to LeFande’s injures caused by 

Mische-Hoeges rather than to any basis for Mische-Hoeges’ claims.  The repetition of 

                                                 
13 Mische-Hoeges twice conceded to the Alexandria Police Department that she had no fear of LeFande.  
Pl.’s Ex. J at 4 and 5.  
14 Any statements between LeFande and the psychiatrist were undoubtedly privileged and confidential 
doctor-patient communications to which LeFande made no waiver thereof.   
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Mische-Hoeges’ false statements by the Arlington County Police Department within the 

June 24, 2010 BOLO does not now somehow validate her claims.  Def.’s Ex. O.15   

  

8. LeFande’s consent to the September 21, 2010 Order is in no way 
dispositive of these issues.   

 
Mische-Hoeges claims that LeFande repeatedly consented to extensions of a 

Temporary Protection Order in Superior Court.  Mot. Mem. at 4.  He did not.  The 

extension to August 30, 2010 of the Temporary Protection Order was done by the 

Superior Court without any input from LeFande or his attorney and, as the transcripts of 

the August 30, 2010 hearing amply demonstrate, Pl.’s Ex. K, upon LeFande’s 

protestations and refusal to consent to any further extension of the Order, the Superior 

Court blatantly ignored its own Rules and extended the Order anyway.  See Thomas v. 

United States, 934 A.2d 389, 392 (2007) (“[t]he Court may reissue a temporary 

protection order for a period no longer than fourteen-days (14) duration from the date it is 

reissued.”)  Only upon a threat of an additional interim hearing to again unlawfully 

extend the Order, and a threat of incurring additional attorney’s fees from Mische-

Hoeges’s attorney, did LeFande reluctantly concede the extension.   

The ex parte protection order entered on July 6, 2010 was not the result of 

LeFande’s “refus[al] to appear”, Mot. Mem. at 4., but solely because the Superior Court 

ignored a continuance request made by LeFande’s attorney on July 2, 2010, stating that 

                                                 
15 This document was not part of any prior court proceeding and cannot be taken as judicial notice by this 
Court.  Absent notice and the opportunity to respond as a motion for summary judgment under Rule 12(d), 
this document must be disregarded by the Court.   
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the attorney had a scheduling conflict.  Pl.’s Ex. L.   Neither LeFande nor his attorney 

received any notice that the July 6, 2010 hearing was proceeding without them and 

LeFande had good reason to believe the hearing had been continued.  Upon LeFande’s 

appearance on July 29, 2010, and his attorney’s explanation of the circumstances, the 

bench warrant was quashed and the ex parte protection order vacated.  See Mot. Mem. at 

4.  

Only upon the Superior Court’s steadfast refusal to grant LeFande any discovery 

in 2010 CPO 2080 and upon Mische-Hoeges’ attorney’s own attempts at seeking an 

amenable resolution of Mische-Hoeges’ spurious protection order application, did 

LeFande suggest and consent to the September 21, 2010 Consent Order.  Def.’s Ex. L.  

As LeFande and the two attorneys worked together to craft a resolution on September 20, 

Mische-Hoeges became disruptive, screaming and crying in the hallway outside the 

courtroom.16  Not until the following day were counsel able to placate Mische-Hoeges 

and have her sign the Order.   

Within this Order, LeFande made no admission of any wrongdoing.  The Order 

even expressly denied that Mische-Hoeges and LeFande were “‘intimate partners’ for the 

purpose of 18 U.S.C. § 922(g)(8).”  The Order had no effect other than to forbid LeFande 

from contacting Mische-Hoeges and her various boyfriends, to which LeFande had no 

cause to object.  LeFande suggested and agreed to the Order solely in an attempt to 

placate Mische-Hoeges and make the best of a blatantly biased court proceeding, in 

                                                 
16 Despite her present status as an armed police officer, Mische-Hoeges has some not insignificant history 
of mental illness and clinical intervention.   
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which LeFande was left without any means of defending himself.   The entry of the 

Consent Order on September 21, 2010 is in no way dispositive of any of the issues within 

LeFande’s present Complaint.17 

CONCLUSION 

 For these reasons, and for such other reasons as the Court finds to be good and 

sufficient cause, the Defendant’s Motion to Dismiss should be DENIED and the 

Defendant compelled to answer the Plaintiff’s Complaint.   

 Respectfully submitted, this first day of December, 2010, 

 

 
     ______________________________ 
     Matthew August LeFande 
     4585 North 25th Road 
     Arlington, VA 22207 
     Tel: (202) 657-5800 
     Fax: (202) 318-8019 
     email: matt@lefande.com 
     Appearing pro se 

                                                 
17 Since the time of the entry of this Order, Mische-Hoeges has nevertheless endeavored to interject herself 
into LeFande’s affairs, including announcing that she intended to appear in an arbitration hearing between 
the Fraternal Order of Police Metropolitan Police Labor Committee and the Committee’s former Chairman, 
Gerald G. Neill.  This proceeding involves a failure to provide representation claim by Neill in litigation 
which was initiated in 2001.  The arbitration has nothing whatsoever to do with Mische-Hoeges, yet she 
insists on appearing, solely to interfere with LeFande’s legal representation of Neill.  Pl.’s Ex. M.   
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