
 

IN THE UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
ADEL HAMLILY     ) 

Petitioners,    ) 
    ) 
v.    ) Civ. Action No. 05-0763 (JDB) 

      )  
Barack H. Obama, et al.   )  

Respondents.    ) 
____________________________________) 
      ) 
WALEED SAEED BN SAEED  ) 
ZAID, et al.,     ) 

Petitioners,    ) 
    ) 
v.    ) Civ. Action No. 05-1646 (JDB) 

      )  
Barack H. Obama, et al.   )  

Respondents.    ) 
____________________________________) 
      ) 
ABDUL HAMID ABDUL SALAM  ) 
AL-GHIZZAWI,    ) 

Petitioners,    ) 
    ) 
v.    ) Civ. Action No. 05-2378 (JDB) 

      )  
Barack H. Obama, et al.   )  

Respondents.    ) 
____________________________________) 
      ) 
MOAMMAR BADAWI    ) 
DOKHAN,     ) 

Petitioners,    ) 
    ) 
v.    ) Civ. Action No. 08-0987 (JDB) 

      )  
Barack H. Obama, et al.   )  

Respondents.    ) 
____________________________________) 



____________________________________ 
      ) 
SHAWALI KHAN     ) 

Petitioners,    ) 
    ) 
v.    ) Civ. Action No. 08-1101 (JDB) 

      )  
Barack H. Obama, et al.   )  

Respondents.    ) 
____________________________________) 
      ) 
MUIEEN ADEEN JAMAL ADEEN ) 
ABD AL F. ABD AL SATTAR,  ) 

Petitioners,    ) 
    ) 
v.    ) Civ. Action No. 08-1236 (JDB) 

      )  
Barack H. Obama, et al.   )  

Respondents.    ) 
____________________________________) 
  

 

 

PETITIONERS’ JOINT MEMORANDUM IN REPLY TO 
RESPONDENTS’ MEMORANDUM OF MARCH 13, 2009 

 



 

Table of Contents 

 

Introduction And Summary Of Argument..................................................................................1 

Argument .......................................................................................................................................2 

 I. The Proper Standard For Determining The Legality Of Petitioners’ 
Detention Is Provided By The Law Of War ........................................................2 

 II. Respondents’ “Refined” Formulation Is Inconsistent With The Law Of    
War..........................................................................................................................5 

 III. Respondents’ Approach Represents Impermissible Executive  
  Law-Making ...........................................................................................................9 

A. The AUMF Contains No New Or Broad Grant Of Detention Authority ...9 

B. Federal Courts Have Historically Refused To Find Implied Delegations 
Of Power Under Analogous Circumstances ................................................12 

1. Congressional Delegation Of Law-Making Power Requires Both  
A Clear Statement Of Intent And Substantive Guidance  
By Congress ..............................................................................................12 

2. A Second Canon Requires That Statutes Be Narrowly Construed 
When Individual Liberty Is At Stake.....................................................14 

3. Constructions That Depart From Accepted Norms Of International 
Law Must Be Avoided Absent Clear Indication Of Congressional 
Intent .........................................................................................................14 

C. Contemporary Contextual Factors Also Militate Against Finding In The 
AUMF An Implied Delegation Of Broad Detention Powers......................15 

D. Congressional Action Is Required To Expand Previously-Recognized 
Powers Of Military Detention.......................................................................17 

Conclusion ...................................................................................................................................20 



- 1 - 

Introduction And Summary Of Argument 

Respondents’ sole claim of legal authority to detain the individual petitioners before the 

Court stems from the Authorization for the Use of Military Force (“AUMF”).  Petitioners 

contend that any such authority is circumscribed by the law of war.  Respondents disagree, 

arguing that they are free to develop new detention standards by “analogy to” the law of war.  

See Respondents' Memorandum Regarding the Government's Detention Authority Relative to 

Detainees Held at Guantanamo Bay at 1, In re Guantanamo Bay Litigation, 1:08-mc-442 (TFH) 

(filed Mar. 13, 2009) ("Resp. Mem.").   

Longstanding law of war principles mandate a clear distinction between combatants and 

civilians.  The distinction is paramount, because only lawful combatants and civilians who 

actively, directly, and intentionally participate in hostilities may be detained in the manner the 

government seeks here.  In subversion of such principles and ignoring the Supreme Court’s 

ruling in Hamdi v. Rumsfeld, 542 U.S. 507 (2004), respondents assert new criteria that are 

inconsistent with the “‘universally accepted’” law of war.   

 Moreover, the fundamental problem with respondents’ formulation is that it represents a 

legislative determination based on executive fiat, rather than on explicit Congressional 

authorization or a clear or permissible Congressional delegation of legislative power.  It thus 

violates the separation of powers doctrine.  The Constitution vests all legislative power in 

Congress, including the power “to make Rules for Capture on Land and Water.” Art. I, Sec. 8.  

While Congress may delegate such power, it must do so in a constitutionally appropriate manner.  

Moreover, where, as here, delegation is said to be implicit rather than explicit, important canons 

of statutory construction sharply limit the circumstances under which delegation may be found to 

have occurred. 
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 Respondents concede that their formulation is more than a simple restatement of the law 

of war.  Rather, it is an attempt to create a new legal standard to deal with what respondents 

contend are new and different circumstances.  The Court should follow Hamdi’s lead, and rule 

that the scope of the executive’s detention power in these cases is that authorized by the 

traditional law of war.  The Court may appropriately interpret and apply that existing body of 

law in the context of case-specific determinations. 

Argument 

I. The Proper Standard For Determining The Legality Of 
Petitioners’ Detention Is Provided By The Law of War 

 
International and domestic law recognize the right to detain combatants and criminals.  

Respondents, however, misinterpret the body of law applicable to these cases. Respondents seek 

to detain individuals based merely on some unspecified degree of association with persons or 

entities targeted by the AUMF.  To that end, they assert a detention power far broader than any 

previously recognized by international or domestic law.  But there is nothing in the AUMF that, 

consistently with constitutional standards and well-established canons of construction, can be 

read as authorizing the executive to establish a new, broad, and undefined preventive detention 

program.  Rather, the applicable body of law—the law of war—limits the government’s 

detention power. 

In Boumediene v. Bush, the Supreme Court noted that authority to detain “turns on 

whether the AUMF authorizes—and the Constitution authorizes—the indefinite detention of 

‘enemy combatants’ as the Department of Defense defines that term.”  128 S. Ct. 2229, 2271-72 

(2008).  In an earlier decision, the Court found no greater detention authority under the AUMF 

that that recognized by traditional law-of-war principles.  Hamdi, at 521.  The Hamdi plurality 

inferred from the phrase “all necessary and appropriate force” that Congress must have intended 
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the executive to have the power to detain combatants in a manner consistent with historic 

practice.  That conclusion was based directly on “longstanding law-of-war principles,” id. at 521, 

recognized by “universal agreement and practice.”  Id. at 518 (quoting Ex Parte Quirin, 317 U.S. 

1, 30 (1942)).  The Hamdi Court made no suggestion that the AUMF approved any new or 

broader detention power.    

As discussed in briefs previously filed with this Court,1 the law of war distinguishes 

between “combatants” and “civilians.”   The term “combatants” comprises two categories of 

individuals: first, members of State armed forces and other forces described in Article 4 of the 

Third Geneva Convention, who are presumptively “lawful combatants,” (or “privileged 

belligerents”) and second, civilians who actively and directly participate in hostilities and are 

recognized as “unlawful combatants” (or “unprivileged belligerents”).  See Declaration of Gary 

D. Solis (“Solis Decl.”) at ¶6, attached as Exh. A; cf. Hamdi, 542 U.S. at 518.  Lawful 

combatants may be detained based solely on their status, while those in the second category are 

detainable only if their conduct meets certain requirements.  See, e.g., Office of the Judge 

Advocate General, OPERATIONAL LAW HANDBOOK, The Law of War, Chapter 2, 

VIII.A.1.c. (2006); Department of the Navy, COMMANDER'S HANDBOOK ON THE LAW OF NAVAL 

OPERATIONS 11.3 (1995) (“U.S. Navy Handbook”); U.S. Air Force Pamphlet 110-31, § 5-

3(a)(1)(c), at 5-8 (Nov. 19, 1976).    

Respondents have consistently asserted that petitioners are “unlawful combatants.”  That 

second category consists of civilians who gave up the protections of civilian status by 

                                                 

1 See Zaid v. Obama et al., 05-cv-1646, Dkt. No. 107 (filed 1/7/09); Hamlily v. Obama et al., 05-cv-763, Dkt. No. 
124 (filed 1/7/09); Sattar v. Obama et al., 08-cv-1236, Dkt. No. 59 (filed 1/9/09); Dokhan v. Obama et al., 08-cv-
987, Dkt. No. 81 (filed 2/9/09); Khan v. Obama et al., 08-cv-1101, Dkt. No. 66 (filed 1/9/09); Al-Ghizzawi v. 
Obama et al., 05-cv-2387, Dkt. No. 163 (filed 1/4/09).  
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participating actively and directly in hostilities as part of an organized armed force.  See U.S. 

Navy Handbook (“Civilians who take a direct part in hostilities by taking up arms or otherwise 

trying to kill, injure, or capture enemy personnel or destroy enemy property lose their immunity 

and may be attacked.”).  Such persons may be treated as combatants and are therefore lawful 

targets of military force, including killing or, if captured, military detention consistent with the 

laws of war.  See Solis Decl. ¶6.e. 2    

U.S. military doctrine and practice make clear, however, that civilians who are not 

participating in hostilities at the time of their capture may not be treated as “combatants”: 

“Absent direct participation in hostilities a civilian is not a combatant, and not a lawful object of 

either military armed force or detention as a combatant.”  Solis Decl. ¶6.f.  The “direct 

participation” standard is critical in the law of war, as it determines when and under what 

circumstances civilians may be treated as “combatants” and when not.  The U.S. itself has 

defined “direct participation” as “immediate and actual action on the battlefield likely to cause 

harm to the enemy because there is a direct causal relationship between the activity engaged in 

and the harm done to the enemy.”  See Message from the President Transmitting Two Option 

Protocols to the Convention on the Rights of the Child, S. Treaty Doc. No. 106-37 (2000), 2000 

WL 33366017 at *3.  Moreover, State interpretation and practice have made clear that the 

standard of “direct participation” is a narrow one requiring far more than mere “support” of an 

enemy.  Thus, civilians who are doing paperwork for an enemy force, manufacturing supplies, 

growing victory gardens, shouting encouragement, or personally planning to join the fray at 

                                                 
2 Thus, in parallel fashion, lawful combatants, generally by mere status, are lawful targets for opposing combatants 
until capture and civilians, by engaging in the requisite conduct, lose their protected status and become lawful 
targets.  See Solis Decl. at ¶6. 
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some time in the future are not combatants and can neither be lawfully targeted nor detained as 

such.  See Solis Decl. ¶6.g. 

Authorities on the law of war and military practice describe other characteristics of 

“direct participation” relevant here.  First, a civilian is not converted into an enemy combatant by 

supporting an armed force in a manner that is not directly related to combat operations.  See, e.g., 

S. Treaty Doc. No. 106-37 (2000).  Moreover, “direct participation” in hostilities must be 

intentional in order for a civilian to become a lawful target of force and be detained as a 

combatant.  See, e.g., International Committee of the Red Cross, Commentary on the Additional 

Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, at 618 (Sandoz et al. 

eds. 1987).   

In sum, under Hamdi’s reading of the AUMF, the government may detain by military 

force individuals who were lawful combatants under Article 4 of the Geneva Conventions 

(members of an armed force of a State or other militia as described in Article 4), and civilians 

who become unlawful combatants by reason of their direct participation in hostilities as that 

standard is understood in international law.  Individuals who fall into neither category are non-

combatants and may be detained only if they are guilty or suspected of criminal conduct.  In that 

event, after a reasonable opportunity for investigation, they must be charged or released.  

II. Respondents’ “Refined” Formulation Is Inconsistent With The Law Of War 

Respondents contend that their new formulation is drawn directly from and by analogy to 

established law of war principles.  Resp. Mem. at 1, 2.  That assertion is inaccurate. 

Respondents’ approach abandons the clear distinction in the law of war between combatants and 

civilians.  While respondents still regard petitioners as “unlawful” combatants, they seek to 

detain them based solely on their alleged status as “part” of irregular Taliban or al-Qaeda 
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“forces” (or as “part” of other groups with an alleged relationship to the foregoing), rather than 

having to show that the individual engaged in the specific kind of individual conduct that 

international law regards as necessary in the case of persons who are not members of a state 

armed force or other organized militia.   

Respondents are not following the law of war; rather, they are rewriting it by deliberately 

conflating two distinct analytical categories: lawful combatants (as defined in the Third Geneva 

Convention) and unlawful combatants.  Lawful combatants are privileged, and are entitled to full 

Geneva Convention protections as prisoners of war.  Respondents classify all the detainees as 

unlawful (i.e., unprivileged) combatants, but ignore the fact that under the law of war individuals 

enter that category based only on their actual conduct, not based on some vague status as “part” 

of an informal “armed force.”  As the United States military told its field commanders in the 

2006 edition of its Operational Law Handbook, “unprivileged belligerents” are those “who are 

participating in the hostilities or who otherwise engage in unauthorized attacks or other 

combatant acts.”  Operational Law Handbook, The Law of War, Chapter 2, VIII.A.1.c. (2006).  

Next, respondents’ abandonment of the term “enemy combatant” underscores the fact 

that they claim the power to detain individuals who were not involved in combat and in some 

cases were never present in Afghanistan.  Thus, respondents simply ignore the combatant/non-

combatant distinction that is central to the law of war, presenting instead their own novel 

definition of the categories of individuals they say they are entitled to detain.  This is contrary to 

the Supreme Court’s statement in Hamdi that “our opinion only finds legislative authority to 

detain under the AUMF once it is sufficiently clear that the individual is, in fact, an enemy 

combatant.”  542 U.S. at 523 (emphasis added).   
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Respondents also seek to expand the detention powers recognized by the law of war by 

adding the concept of “support.” Although they now qualify their use of that term to some 

degree, their position still represents a marked departure from the law of war.  Unless conduct 

rises to the level of “direct participation” in hostilities, the law of war provides no authority for 

detention based on “support” of opposing enemy forces, and respondents cite none.  Notably, 

none of the Fourth Circuit judges in al-Marri accepted the government’s position concerning the 

“support” issue.3  One member of the majority complained of having to search for “the limiting 

principle on enemy combatant detentions that the Government has failed to suggest.”  Al-Marri 

v. Pucciarelli, 534 F.3d 213, 322 (4th Cir. 2008), vacated sub nom. al-Marri v. Spagone, 2009 

U.S. LEXIS 1777 (March 6, 2009).  As shown later in this brief, it is precisely the absence of any 

“limiting principle” in the AUMF that precludes respondents’ expansive construction.4 

Respondents’ formulation further departs from law of war principles by ignoring 

considerations both of time and geography.  Under the law of war, military detention of persons 

not accused of crimes is appropriate only as to persons who were “combatants” during the period 

of actual hostilities.  Moreover, as to earlier criminal activities, the Supreme Court noted in 

Hamdan v. Rumsfeld that: 

Neither the purported agreement with Usama bin Laden and others to commit war 
crimes, nor a single overt act, is alleged to have occurred in a theater of war or on 

                                                 
3 Petitioners commend to the Court the persuasive concurrence in al-Marri written by Judge Motz and joined by 
three colleagues (see 534 F.3d at 217 ff.), as well as the earlier panel decision (487 F.3d 160 (2007)).  But it is a 
striking fact that no Fourth Circuit judge accepted the government’s asserted standard.  Those who found al-Marri’s 
detention to be warranted did so on substantially narrower grounds than respondents claimed then or now.   

4 The Congressional Research Service observed in a 2005 report that, “We are unaware of any U.S. precedent 
confirming the constitutional power of the President to detain indefinitely a person accused of being an unlawful 
combatant due to mere membership in or association with a group that does not quality as a legitimate belligerent, 
with or without the authorization of Congress.”  See CRS Report for Congress, Detention of American Citizens as 
Enemy Combatants (updated March 31, 2005) at 11.While the report’s title might suggest that it dealt only with U.S. 
citizens, that is not the case.  The report contained a broad review of the history and governing law of all forms of 
military detention in wartime, and the quoted comment was not limited in its scope.   
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any specified date after September 11, 2001.  None of the overt acts that Hamdan 
is alleged to have committed violates the law of war. 

548 U.S. 557, 599-600 (2006).5 

Moreover, military detention for non-criminal activity is permissible only in the theater 

of war: i.e., on or in propinquity to the battlefield.  Respondents cite no precedent in the law of 

war for military detention of persons who were not members of a State armed force or other 

organized militia and who were captured far from the battlefield.  Nor do they cite law of war 

precedent for the notion that a belligerent power may offer rewards to nations not directly 

involved in the conflict to arrest and then turn over to the belligerent’s military branch people 

who are merely suspected of some connection to terrorism somewhere.  There is simply no 

authority stemming from the law of war that permits such activity.  The law of war makes a clear 

distinction between combatants and civilians.  Civilians lose their protected status only under 

certain defined circumstances.   Such limitations are necessary given the inherently difficult task 

of differentiating unlawful combatants from other civilians and the drastic consequences of 

losing civilian status.  These include being lawfully targeted and killed, captured and indefinitely 

detained, as well as the possibility of criminal prosecution.  In contrast to the standard 

recognized by the law of war, respondents’ proposed standard would subject individuals to such 

consequences without any coherent limiting principle.     

                                                 

5 Respondents’ new formulation also fails to recognize that, under the law of war, the status or conduct that can 
justify detention is not permanent.  To illustrate: a retired soldier would not be detainable even if he engaged in 
hostilities before his retirement, if retirement meant that his membership in the military organization had ended.  The 
same is true of members of demobilized military units so long as they have not been assigned to a new unit and are 
not subject to an obligation to join one.  As to “unlawful combatants,” flight may mean that a fighter is merely 
hiding among civilians with the intention of returning to battle, but may also mean that he has completely abandoned 
the fight and is no longer part of a belligerent group.  In the former situation he may still be considered to be a 
combatant, but in the latter, he is no longer detainable under the law of war.  Thus, an individualized legal and 
factual determination would be necessary to ascertain the individual’s status. 
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In sum, the detention power claimed by respondents is neither consistent with nor derived 

from the traditional law of war.  Rather, it is an attempt to legislate a new and far broader 

doctrine for a conflict that respondents assert is not appropriately governed by the standards that 

are a matter of “‘universal agreement and practice.’” Hamdi, 542 U.S. at 518. 

III. Respondents’ Approach Represents Impermissible Executive Law-Making 

Respondents’ attempt to justify military detention based on a formulation said to derive 

from authority delegated by the AUMF is untenable, not only because it is inconsistent with the 

law of war, but because it is an impermissible violation of the separation of powers.  

Respondents concede on the very first page of their memorandum that they are ploughing new 

legal ground.  They assert that the United States is not engaged in a traditional international 

armed conflict, and that the law of war does not provide clear guidance for situations such as 

“our current novel type of armed conflict against al-Qaida and the Taliban.”  Resp. Mem. at 1.  

They suggest, reasonably enough, that:  

[U]nder the AUMF, the President has authority to detain persons who he 
determines planned, authorized, committed, or aided the terrorist attacks that 
occurred on September 11, 2001, and persons who harbored those responsible for 
the September 11 attacks. 

Id.  But they then assert that the AUMF authorizes the President to develop a new body of law by 

considering who would be detainable “in appropriately analogous circumstances” if the present 

conflict were in fact “a traditional international armed conflict.”  Id.  They erroneously 

characterize this new standard-setting as mere “interpretation of the detention authority 

Congress has authorized for the current armed conflict.”  Id. (emphasis added). 

A. The AUMF Contains No New Or Broad Grant Of Detention Authority 
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The threshold problem with respondents’ position is that, as eight of the nine justices who 

sat in Hamdi noted, the AUMF is completely silent on the subject of detention authority.6  

Because the AUMF contains no language with respect to detention authority, there is simply 

nothing to “interpret.”  The plurality opinion in Hamdi nevertheless concluded that because the 

law of war has always recognized that military authorities may detain someone who, like Hamdi, 

was allegedly captured while carrying arms on the battlefield, detention consistent with historic 

practice was necessarily implicit in Congress’s authorization to use military “force.”  That very 

precise ruling, premised squarely on pre-existing law, offers no support for the notion that the 

AUMF implicitly contained some broad new grant of authority to the President to detain 

whatever individuals he chose to detain pursuant to whatever standards he chose to adopt.    

Justice O’Connor, the author of the plurality opinion, repeatedly emphasized that 

Hamdi’s reading of the AUMF was a restricted one, at five separate points describing the scope 

of the opinion as “narrow” or “limited.”  Hamdi, 542 U.S. at 509, 516, 517, 518.  Indeed, there is 

simply nothing in the AUMF or in Hamdi that can be read as Congressional authority or judicial 

blessing for a military detention power that goes beyond that recognized by the traditional law of 

war, much less as a plenary grant of power to create some new broad preventive detention 

regime.   

In Hamdan, the Supreme Court took a similarly narrow view of the authority granted by 

the AUMF.   In response to Hamdan’s challenge to the attempt to try him by military 

commission, the government argued that the AUMF had implicitly delegated to the President the 

power to establish such tribunals.  The Court flatly rejected that contention, holding that even 

                                                 
6 As Justices Souter and Ginsburg pointed out in their partial concurrence, the AUMF “never so much as uses the 
word detention . . . .”  507 U.S. at 547.   



- 11 - 

after enactment of the AUMF military tribunals were limited to the scope and powers that they 

had historically possessed.  The Hamdan Court observed that: 

while we assume that the AUMF activated the President’s war powers [citing 
Hamdi], and that those powers include the authority to convene military 
commissions in appropriate circumstances [citations omitted], there is nothing in 
the text or the legislative history of the AUMF even hinting that Congress 
intended to expand or alter the authorization set forth in Article 21 of the UCMJ. 

Id. at 594.7  That observation is equally applicable in the current context. 

One fact does, however, emerge clearly from the legislative history.  The Joint Resolution 

passed by Congress was substantially narrower and more focused than the resolution sent to 

Congress by the President.  The text of the original resolution provided: 

That the President is authorized to use all necessary and appropriate force against 
those nations, organizations or persons he determines planned, authorized, 
harbored, committed, or aided in the planning or commission of the attacks 
against the United States that occurred on September 11, 2001, and to deter and 
preempt any future acts of terrorism or aggression against the United States. 
 

Congressional Research Service Report for Congress, Authorization for Use of Military Force in 

Response to the 9/11 Attacks (P.L. 107-40): Legislative History, (updated 1/16/07), at CRS 5-6 

(emphasis added).  The Joint Resolution as passed provided: 

 
That the President is authorized to use all necessary and appropriate force against 
those nations, organizations or persons he determines planned, authorized, 
committed, or aided the terrorist attacks that occurred on September 11, 2001, or 
harbored such organizations or persons, in order to prevent any future acts of 
international terrorism against the United States by such nations, organizations 
or persons. 
 

Id.  (emphasis added). 

The original resolution sought broad authorization for the preventive use of military force 

anywhere in the world against anyone.  Congress sharply curtailed the scope of that 

                                                 
7 The passage of the Military Commissions Act of 2006 was, of course, a direct response to Hamdan. 
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authorization, limiting the approved targets of military force to those responsible for the events 

of 9/11.  While that fact by itself does not answer the issue being litigated, it clearly indicates 

that Congress did not intend the AUMF as a blank check to the President. 

B. Federal Courts Have Historically Refused To Find Implied 
Delegations Of Power Under Analogous Circumstances 
 

Respondents’ AUMF-based argument ignores three key canons of statutory construction.   

  1.   Congressional Delegation Of Law-Making Power 
   Requires Both A Clear Statement Of Intent And  
   Substantive Guidance By Congress. 

Under Article I, Section 1 of the Constitution, Congress is the sole repository of 

legislative authority.  Article I, Section 8 specifically states that it is the responsibility of 

Congress, not the President, to “make Rules concerning Captures on Land and Water.”  The 

Supreme Court has repeatedly noted that the constitutional separation of powers bars Congress 

from engaging in excessive delegation of its lawmaking power to other branches of government.  

A corollary of the same doctrine requires Congress to set forth an “intelligible principle” by 

which any delegation of power must be guided.  See Whitman v. American Trucking Association, 

531 U.S. 457, 472 (2001) (“[W]e have repeatedly said that when Congress confers 

decisionmaking authority upon agencies Congress must lay down by legislative act an 

intelligible principle to which the person or body authorized to act is directed to conform.”) 

(emphasis in original) (citations and brackets omitted).  If Congress did intend the AUMF to 

grant the executive branch authority to create entirely new detention standards (and there is no 

evidence that it did), it certainly failed to provide any “intelligible principle” for so doing. 

Constitutional concerns about excessive delegations of power to the executive are most 

commonly obviated through restrictive statutory construction.  As the Supreme Court said in 

Mistretta v. United States: “In recent years, our application of the nondelegation doctrine 
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principally has been limited to interpretation of statutory texts, and, more particularly, to giving 

narrowing constructions to statutory delegations that might otherwise be thought to be 

unconstitutional” 488 U.S. 361, 373 n.7 (1989) (emphasis added).8  This canon of construction 

requires that any executive assertion of legally unprecedented authority be supported by a clear 

statement from Congress delegating and guiding the use of that power.  In FDA v. Brown & 

Williamson Tobacco Corp., for example, the Supreme Court invalidated FDA tobacco 

regulations because the FDA had not previously regulated tobacco and the new regulations were 

unauthorized by a clear delegation from Congress.  529 U.S. 120, 160 (2000) (“We are confident 

that Congress could not have intended to delegate a decision of such economic and political 

significance to an agency in so cryptic a fashion”).  See also, Industrial Union Dep’t, AFL-CIO 

v. American Petroleum Institute, 448 U.S. 607, 645 (1980) (“In the absence of a clear mandate 

in the Act, it is unreasonable to assume that Congress intended to give the Secretary the 

unprecedented power over industry that would result from the Government’s view [of the 

statutes].”) (emphasis added); National Cable Television Ass’n, Inc. v. United States, 415 U.S. 

336, 342 (1974) (“the [nondelegation] hurdles . . . lead us to read the Act narrowly to avoid 

constitutional problems”).9  Even more recently, nondelegation principles influenced the Court’s 

                                                 
8  Accord Bressman, Schechter Poultry at the Millennium, A Delegation Doctrine for the Administrative State, 109 
YALE L. J. 1399, 1409 (2000) (“The Court has used clear-statement rules and the canon of avoidance as surrogates 
for the nondelegation doctrine.”); Manning, The Nondelegation Doctrine as a Canon of Avoidance, 2000 SUP. CT. 
REV. 223, 242 (2000) (“Where a statute is broad enough to raise serious concerns under the nondelegation doctrine, 
the Court simply cuts back on its acceptable bounds.”); Sunstein, Nondelegation Canons, 67 U. CHI. L. REV. 315 
(2000) (noting that numerous canons of statutory construction implement nondelegation doctrine). 

9 See also, Lemos, The Other Delegate: Judicially Administered Statutes and the Nondelegation Doctrine, 81 SO. 
CAL. L. REV. 405, 457-458 (2008) (describing Brown & Williamson and Industrial Union as enforcing the principles 
underlying the nondelegation doctrine without resort to constitutional invalidation.”); Manning, The Nondelegation 
Doctrine as a Canon of Avoidance, 2000 SUP. CT. REV. at 223-28 (Brown & Williamson best explained as part of 
the Court’s effort to avoid improper delegation issues through statutory construction); Merrill, Rethinking Article I, 
Section I: From Nondelegation to Exclusive Delegation, 104 COLUM. L. REV. 2097, 2173 (2004). 
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decision in Hamdan (2006).  As Justice Breyer observed: “Hamdan’s conclusion ultimately rests 

upon a single ground:  Congress has not issued the President a ‘blank check.’” 548 U.S. at 636.    

2.  A Second Canon Requires That Statutes Be Narrowly 
Construed When Individual Liberty Is At Stake.  

 
The Supreme Court has repeatedly cautioned that statutes must be construed narrowly 

when assertions of executive power impinge directly on individual liberty.  Kent v. Dulles, 357 

U.S. 116 (1958), for example, involved a challenge by the artist Rockwell Kent to a State 

Department regulation denying passports to Communists.  In sustaining Kent’s challenge, the 

Supreme Court ruled that it was appropriate to “construe[] narrowly all delegated powers that 

curtail or dilute [a fundamental liberty].”  Id. at 129.  Because there was no “clear statement” by 

Congress authorizing the restrictions at issue, the regulation was invalid.10   Id.  This approach to 

statutory construction has been consistently followed in cases where the government has sought 

to restrict an individual’s liberty rights.  See, e.g., Webster v. Doe, 486 U.S. 592, 608 (1988) 

(Congressional intent “must be clear”); INS v. St. Cyr, 533 U.S. 289, 308-309 (2001) (requiring 

“clear, unambiguous and express statement”); Green v. McElroy, 360 U.S. 474- 508 (1959) 

(requiring “explicit authorization”).    Here, the AUMF provided no clear or explicit 

authorization to the President to radically expand the scope of indefinite military detention.  

3.    Constructions That Depart From Accepted Norms   
 Of International Law Must Be Avoided Absent   
 Clear Indication of Congressional Intent. 

 
 Finally, for more than two centuries it has been a maxim of statutory construction that 

“‘an act of Congress ought never to be construed to violate the law of nations if any other 

possible construction remains.’”  Weinberger v. Rossi, 456 U.S. 25, 32 (1982) (citing Chief 

                                                 
10 See Bressman, Schechter Poultry at the Millennium, 109 YALE L. J. at 1409-14 (noting that Kent v. Dulles 
exemplifies how the Court “used the constitutional clear statement canon to avoid a delegation that would impinge 
on the individual rights of certain passport applicants”). 
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Justice Marshall’s opinion in Murray v. The Charming Betsy, 6 U.S. (2 Cranch) 64, 188 (1804)); 

see also, e.g., McCulloch v. Sociedad Nacional de Marineros de Honduras, 372, U.S. 10, 20 

(1963) (same).  While Congress is free to override customary international law, is it not lightly 

presumed to have done so, absent a clear indication of intent.  See Restatement (Third) Of 

Foreign Relations Law of the United States § 403 (1986).  Here, there is no support in either the 

text or the legislative history of the AUMF for concluding that Congress intended to authorize 

the President to abandon the United States’ long-standing commitment to the traditional law of 

war, or to ignore the country’s treaty obligations. 

In sum, while Congress may expressly delegate certain powers to the President—

something it has clearly not done here—even express delegations require Congressional 

guidance as to the exercise of such powers.  Where Congress was entirely silent on the issue of 

detention power and provided no guidance at all in that regard, it would be inconsistent with 

Supreme Court jurisprudence for a court to find in the word “force” an implied delegation of 

legislative power.11  

C. Contemporary Contextual Factors Also Militate Against Finding 
In The AUMF An Implied Delegation Of Broad Detention Powers      

 In addition to the silence of the AUMF’s text and legislative history on the subject of 

military detention and the restrictive force of the interpretative canons referred to above, the 

Court should consider the legislative environment of the post-9/11 period.  The AUMF was not 

the only statute passed in that time frame to address problems created by international terrorism.  

Congress dealt directly with the problem of “support” for terrorist activities by enacting or 

                                                 
11 In Al-Marri v. Pucciarelli, four Fourth Circuit judges rejected the government’s position because “the AUMF 
lacks the particularly clear statement from Congress that would, at a minimum, be necessary to authorize the 
indefinite military detentions of civilians as enemy combatants.”  534 F.3d at 239. 
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updating several statutes targeting for detention and trial persons who fell into certain defined 

categories.  18 U.S.C. § 2339A criminalizes “material support” for terrorist acts, § 2339B 

criminalizes “material support” to a foreign terrorist organization, and § 2339C criminalizes 

financing of terrorist acts.  In each case, the statute relies on defined terms, including a definition 

of “material support,” and is capable of reaching conduct abroad.  The PATRIOT Act, also 

passed in that time frame, included substantially expanded detention powers aimed at aliens 

suspected of connections to terrorist or other activities dangerous to U.S. security, as well as 

definitions of the conduct providing a factual predicate for detention.12   

Both the criminal antiterrorism statutes and the PATRIOT Act detention provisions 

implied significant procedural protections for individuals detained thereunder.  Any citizen or 

alien charged with a terrorism crime or with material support for terrorism is entitled to the full 

panoply of protections provided by American law, including the right to remain silent, the right 

to trial by jury, conviction only upon proof beyond a reasonable doubt, and normal evidentiary 

rules.  Persons detained under the PATRIOT Act may be held only for a limited period, after 

which time they must be criminally charged, deported, or released.   

Several conclusions follow from this analysis.  First, it is clear that Congress was entirely 

prepared in the post-9/11 period to pass detailed legislation defining standards of conduct 

warranting arrest or detention, and in fact did so.  It is therefore inaccurate to infer that 

Congressional silence in the AUMF on the subject of detention meant that it intended the AUMF 

to delegate to the President broad rule-making powers in that area. 

Second, respondents’ approach means that the executive branch, in its sole discretion, is 

free to gut the procedural protections intended by Congress simply by purporting to detain 
                                                 
12 115 Stat. 272 (2001).   
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someone under the AUMF rather than by charging him with a crime.  Under respondents’ current 

formulation, someone who “substantially supported” al-Qaeda by providing it with weapons, 

money, or other material support could be held in indefinite military detention rather than being 

criminally charged or deported.  That is exactly what occurred in al-Marri, now mooted by a 

belated decision to charge Mr. al-Marri rather than continue to hold him in a military prison. 

Finally, Congress clearly intended that persons directly associated with al-Qaeda and 

other terrorist activities be charged, tried, and sentenced if guilty.  Congress did not provide for 

the indefinite detention of such individuals after completion of their sentence, and for the 

duration of the United States’ conflict with al-Qaeda.  Any such statute would raise profound 

constitutional issues.  Yet that is the illogical consequence of respondents’ asserted detention 

power, which encompasses not only persons found guilty of crimes, but others guilty of no 

misconduct under international or domestic law.   

D. Congressional Action Is Required To Expand  
Previously-Recognized Powers Of Military Detention 

 
For all of the foregoing reasons, the AUMF should not be read to have granted broad 

rule-making power to the executive branch.   In considering the AUMF, both Hamdi and 

Hamdan went out of their way to underscore the constitutional restraints on executive law-

making, even in time of war.  Hamdi directly quoted Youngstown Steel & Tube Co. v. Sawyer, a 

seminal case on wartime power: 

In the framework of our Constitution, the President's power to see that the laws 
are faithfully executed refutes the idea that he is to be a lawmaker. The 
Constitution limits his functions in the lawmaking process to the recommending 
of laws he thinks wise and the vetoing of laws he thinks bad. And the Constitution 
is neither silent nor equivocal about who shall make laws which the President is to 
execute.”   

343 U.S. 579, 587 (1952).  And Hamdan quoted Chief Justice Chase’s comments from Ex parte 

Milligan:   
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The powers to make the necessary laws is in Congress; the power to execute in 
the President . . . .  But neither can the President, in war more than in peace, 
intrude upon the proper authority of Congress, nor Congress upon the proper 
authority of the President.13   

71 U.S. (4 Wall.) 2, 139-40 (1866). 

For the reasons discussed above, the notion that the AUMF contained an implicit blank 

check for a Presidentially-controlled preventive detention program, operated by the military but 

without regard to an individual’s actual participation in hostilities, is simply untenable.  This is 

especially so where, as both respondents and their predecessors have repeatedly asserted, a 

central purpose of that program is intelligence gathering.  Hamdi specifically noted that:  

The purpose of detention is to prevent captured individuals from returning to the 
field of battle and taking up arms once again.  Naqvi, Doubtful Prisoner-of-War 
Status, 84 Int'l Rev. Red Cross 571, 572 (2002) ("[C]aptivity in war is 'neither 
revenge, nor punishment, but solely protective custody, the only purpose of which 
is to prevent the prisoners of war from further participation in the war'" (quoting 
decision of Nuremberg Military Tribunal, reprinted in 41 Am. J. Int'l L. 172, 229 
(1947) . . . . 
 

542 U.S. at 518 (emphasis added; additional citations omitted).  The Court then stated flatly  
 

that “indefinite detention for purposes of interrogation is not authorized.”  Id. at 521.    
 

Nonetheless, respondents have argued that this very purpose justifies their claimed detention 

power.  See, e.g., Resp. Mem. at 7.  Similarly, a Department of Justice attorney told Judge Hogan 

at a plenary hearing on December 10, 2008 that “Guantanamo is first and foremost an 

intelligence operation.”  Tr. of 12/10/2008 hrg. in In Re: Guantanamo Detainee Litigation, 

Docket No. MS 08-442, at 28.  Three days ago, on March 17, 2009, Lawrence Wilkerson, a 

former Bush administration official, published an article entitled Some Truths About 
                                                 
13 Hamdan also noted that where “neither the elements of the offense nor the range of permissible punishments is 
defined by statute or treaty, the precedent must be plain and unambiguous.  To demand any less would be to risk 
concentrating in military hands a degree of adjudicative and punitive power in excess of that contemplated either by 
statute of by the Constitution.  Cf. Loving v. United States, 517 U.S. 748, 771 (1996) (acknowledging that Congress 
‘may not delegate the power to make laws’) . . .”  548 U.S. at 601. 
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Guantanamo Bay, reporting that senior administration officials were aware “very early on . . . of 

the reality that many of the detainees were innocent of any substantial wrong-doing, had little 

intelligence value, and should be released.”  Guest Post by Lawrence Wilkerson: Some Truths 

About Guantanamo Bay, http://thewashingtonnote.com/archives/2009/03/some_truths_abo/.  

Notwithstanding this awareness, the administration decided that “as many people as possible had 

to be kept in detention for as long as possible for this philosophy of intelligence gathering to 

work.  The detainees’ innocence was inconsequential.”  

http://www.thewashingtonnote.com/archives/2009/03/some_truths_abo/.  The executive branch 

decision to rewrite the law of war—first announced in 2004—was thus not necessitated by 

“new” conditions of combat, but rather by the perceived need to justify indefinite detention for 

intelligence purposes—a purpose specifically rejected by the Supreme Court. 

The verbal formulations advanced by the prior administration and the current 

administration both represent improper attempts at executive law-making and go far beyond the 

traditional scope of military detention in wartime.  The Court should, therefore, decline 

respondents’ invitation to read into the AUMF a broad delegation of legislative power.14  

                                                 
14 Respondents suggest in a footnote that this Court should simply defer to executive branch judgments concerning 
the AUMF, citing United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 320 (1936).  Resp. Mem. at 6.  Their 
relegation of this argument to a footnote underscores its weakness.  In both Hamdi and Hamdan – two Supreme 
Court cases that considered the scope of the AUMF – the government made the same argument.  Nevertheless, the 
Court ruled in both instances that the President’s reading of the AUMF was incorrect.  The government also made 
the “deference” argument in Al-Marri v. Pucciarelli, 534 F.3d 213 (4th Cir. 2008), vacated sub nom. Al-Marri v. 
Spagone, 2009 U.S. LEXIS 1777, 77 U.S.L.W. 3502 (March 6, 2009), another case where the AUMF was at issue.  
Not a single judge of the Fourth Circuit sitting en banc accepted the detention standard asserted by the government.   

Moreover, Curtiss-Wright is clearly inapposite.  There, Congress had passed a Joint Resolution that expressly and 
specifically authorized the President to proclaim an embargo on arms sales to belligerents in the Chaco War (the 
conduct for which appellees were indicted).  Curtiss-Wright, 299 U.S. 304 at 311-312.  The President then did so.  
Id. at 312-313.  Appellees successfully argued to the district court that the Joint Resolution was an unconstitutional 
delegation of legislative authority because it contained no standards governing its exercise.  Id. at 314.  The Supreme 
Court reversed on the ground that the President’s constitutional responsibility for foreign affairs justified a broader 
delegation of authority than might have been permissible in a domestic context.  Id. at 319-330.  The key difference 
here is that there has been no express delegation of authority, as there was in Curtiss-Wright.  Consequently, that 
case provides no escape from the “clear statement” requirement previously discussed.   
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Conclusion 

For the reasons given above and in previously-filed briefs, the Court should rule that the 

executive’s authority to detain petitioners is limited by the prevailing international standards 

recognized by the law of war and relevant Supreme Court precedent. 
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