
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

____________________________________ 
) 

MARILYN KEEPSEAGLE, et al.,  ) 
) 

Plaintiffs,     ) 
) 

v.      ) Civil Action No. 1:99CV03119 
)  (EGS) 
) 

TOM VILSACK, Secretary, United States ) 
Department of Agriculture,   ) Judge: Emmet G. Sullivan 

) Magistrate Judge: Alan Kay 
Defendant.     ) 
____________________________________) 
 

PLAINTIFFS’ PROPOSAL FOR SELECTION OF BANK  
DEPOSITORIES FOR SETTLEMENT FUNDS AND  

REQUEST FOR COURT APPROVAL OF DESIGNATED BANKS 
 

Plaintiffs, by and through their undersigned counsel, respectfully submit this 

Proposal for Selection of Bank Depositories for Settlement Funds and request for Court 

approval of the designation of the following six banks as “Designated Banks” pursuant to 

the terms of the Settlement Agreement: Bank of America Corporation; Wells Fargo & 

Company; Citigroup, Inc.; PNC Financial Services; Bank2; and Eagle Bancorp, Inc. 

Under the terms of the Settlement Agreement, settlement funds (Implementation 

Costs; Attorneys’ Fee Award; Class Representative Service Awards; and Compensation 

Fund Payment) must be deposited into Designated Accounts at Designated Banks.  (Dkt. 

570, Settlement Agreement Section VII).  A Designated Account is defined as “any bank 

account, set up by Class Counsel and held for the benefit of the Class, at a Designated 

Bank that is (1) insured by the Federal Deposit Insurance Corporation up to the 

applicable limits, (2) a segregated trust account that is not subject to claims of a bank’s 

creditors, or (3) invested in U.S. Treasury Securities.  (Settlement Agreement, Section 
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II.N).  Further, a Designated Bank is defined as “a bank that has a Veribanc 

(www.veribanc.com) rating of Green with three stars and one for which neither the bank 

nor any of its senior officers appear in the Excluded Parties List System (www.epls.gov), 

which is a list of entities and individuals suspended or disbarred from doing business with 

the federal government.”  (Settlement Agreement, Section II.O).  Guided by the terms of 

the Settlement Agreement and exercising appropriate caution to ensure that the settlement 

funds will be protected Plaintiffs, through counsel, undertook a banking selection process 

as follows:  

• Conducted research on largest U.S. national banking institutions with a principal 
focus on factors including asset size, total deposit base, geographic 
footprint/diversity, Troubled Asset Relief Program participation and a number of 
other tangible and intangible factors including (customer service, 
escrow/settlement fund expertise and Community Reinvestment Act 
performance/scoring).  

• Conducted a formal request for proposal (“RFP”) process directed to selected 
national U.S. banking institutions including Bank of America Corporation, Wells 
Fargo & Company, J.P. Morgan Chase & CO., Citigroup, Inc., PNC Financial 
Services and Suntrust Bank, Inc.  

 
• The RFP sought written proposals addressing the Settlement Fund’s required 

depositary and asset management/investment needs.  Specifically, the RFP 
indicated that proposals would be evaluated by principally on the following 
criteria:  

 
• Comprehensiveness of Services Provided: Overall capabilities of the bank 

to meet the required service levels described in the RFP. 
 
•  Settlement Trust Experience and Resources: The bank’s experience in 

providing services to trusts/custodial accounts generally and qualified 
settlement trusts specifically, as well as dedicated resources and personnel. 

 
• Strength and Stability (Safety & Soundness): The bank’s financial 

standing and the associated credit quality ratings. Audited financial 
statements and most recent bank regulatory report requested. 
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• Charges for Services: The amount of any proposed charges/fees and 
pricing increases in subsequent years. 

 
• Service Enhancements: The bank’s efforts to understand the Fund’s 

banking needs and “partnering” with the Class to adopt and implement 
effective treasury and investment policies and procedures within the limits 
of the Settlement Agreement. 

 
• Received and Evaluated written proposals received pursuant to the RFP from 

Bank of America Corporation, Wells Fargo & Company, J.P. Morgan Chase & 
CO., Citigroup, Inc., PNC Financial Services and Suntrust Bank, Inc.  Telephonic 
and in-person meetings were conducted as needed with to discuss submitted 
proposals.  

 
Based on the review of the written proposals received and in-person and 

telephonic meetings with representatives of the RFP bank participants, Plaintiffs propose 

that the Settlement Fund select four (4) Designated Banks for the purpose of receiving 

the Compensation Fund Payment.  The four (4) selected banks are Bank of America 

Corporation, Wells Fargo & Company, Citigroup, Inc. and PNC Financial Services.  

Each of the four Designated Banks meets the minimum requirements set forth in the 

Settlement agreement.   Plaintiffs propose that each of the four Designated Banks named 

above receive approximately $150mm of the estimated Compensation Fund Payment.  

The balance of the Compensation Fund Payment (approximately $18mm) would be 

deposited at a fifth Designated Bank (discussed below). 

In the process of identifying suitable financial institutions to act as Designated 

Banks, the RFP process was guided first by the terms of the Settlement Fund and 

secondarily by the criteria identified in the RFP.  Given the historic nature of this 

Settlement Fund and its obvious connection to all Native Americans, Plaintiffs note that 

the four Designated Banks all have robust community reinvestment act and related 

outreach programs (investment, loan, education, etc.) that are directed to and/or that 
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benefit Native Americans and their communities.  Nevertheless, in an effort to further 

reinforce the Settlement Fund's connection with the Native American community, 

Plaintiffs undertook to identify one or more suitable Native American-owned banks 

that could be Designated Banks as well.  The research, aided in part by a USDA 

representative, identified Bank2, a state chartered bank in Oklahoma that is owned by the 

Chickasaw nation and that is currently the largest mortgage lender to Native Americans 

in the U.S.  Bank2 meets the minimum requirements to be a Designated Bank under the 

terms of the Settlement Agreement.  Given the size differential that exists between Bank2 

and the other four Designated Banks, Plaintiffs propose depositing a correspondingly 

smaller portion of the Compensation Fund Payment (approximately $18mm1) in Bank2.  

The Settlement Agreement further provides, “[o]nce the funds paid by the 

Secretary’s Counsel under this Settlement Agreement are deposited into the Designated 

Accounts, the United States has no liability whatsoever for the protection or safeguard of 

the deposited funds, regardless of bank failure, fraudulent transfers, or any other fraud or 

misuse of funds.”  (Settlement Agreement, Section VII.G).  In the interest of protecting 

the Class and the settlement funds, Class Counsel proposes to divide the settlement funds 

among these five Designated Banks.  The division of the bulk of the settlement funds 

among the four primary Designated Banks is intended to accomplish a number of related 

objectives consistent with the terms of the Settlement Agreement: (i) minimize the impact 

of a single banking institution failure, (ii) ensure better geographic diversity/economic 

                                                             

1 This number assumes a deposit of approximately $18mm. That amount could be higher or 
lower depending on the Court's final decision at the upcoming fairness hearing regarding the 
final amount of attorneys’ fees and costs.   
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impact, (iii) yield additional leverage in terms of reduced administrative/account 

fees/costs and (iv) maximize investment returns on deposited/invested funds.   

In accordance with the deposit/investment limitations of the Settlement 

Agreement, Plaintiffs propose to utilize the five Designated Banks to hold and invest the 

settlement funds until such time as the court has approved disbursement to the Class.  

Then immediately (not more than sixty (60) days) prior to disbursement of funds to 

members of the Class, Class Counsel will direct the five Designated Banks to 

electronically transfer the settlement funds (and interest/investment earning thereon) to a 

sixth banking institution (also a Designated Bank as described below) that will coordinate 

actual disbursement of the settlement funds to class members.  Plaintiffs propose that 

Class Counsel establish segregated trust/escrow accounts at each of the five Designated 

Banks (the “Designated Accounts”) in accordance with Settlement 

Agreement’s definition.  Plaintiffs further propose that Class Counsel work with the 

five Designated Banks to adopt prudent investment policies and depositary guidelines for 

each of the Designated Accounts that properly minimize the risk of investment loss while 

attempting to maximize investment/depositary returns on the settlement funds to be 

deposited and invested.  Plaintiffs anticipate that such policies and guidelines will permit 

the investment of the funds in a range of interest bearing accounts (including money 

market accounts and certificates of deposit) as well as short-term U.S. Treasury 

Securities, Agency paper and highly rated commercial paper in the case of the four 

primary Designated Banks.  Plaintiffs note that structuring the deposit of the funds to 

obtain FDIC insurance coverage is not practical given current FDIC limits ($250,000) 

and the approximately $600mm to be deposited/invested.  Thus, the use of segregated 
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trust/escrow accounts is intended to reduce the risk that the invested funds will be 

affected by a possible bank failure (the deposited funds will not be assets of the bank and 

thus not subject to the claims of the bank’s creditors).  The use of segregated trust/escrow 

accounts effectively limits any risk of loss of settlement funds to possible decreases in 

value of the selected investments/deposit products.   

With respect to the fifth Designated Bank - Bank2 - the Designated Account 

will be a standard depository type account and in order to ensure full FDIC coverage 

of the approximately $18mm to be deposited, the funds will be invested solely in 

certificates of deposit at Bank2 through the Certificate of Deposit Account Registry 

Service (CDARs). The CDARs provides smaller banks such as Bank2 with the ability to 

extend FDIC insurance coverage beyond $250,000 up to $50mm through deposit 

participation among member banks in CDARs.  Thus the entire $18mm proposed to 

be deposited with Bank2 will be FDIC insured against loss.  At the close of the claims 

process and after all disbursable funds have been paid, Plaintiffs will propose to the Court 

a plan for disposing of any interest accrued on these funds, less taxes due and costs of 

administration. 

Lastly, Plaintiffs, through counsel, solicited and received written proposals from 

two selected regional banking institutions (Eagle Bancorp, Inc. and Huntington National 

Bank) in an effort to identify one additional banking institution (also a Designated 

Bank) to fulfill the “operating” bank role.  This proposed sixth Designated Bank is 

expected to work directly with Epiq Systems, the thirds party claims administrator and 

Class Counsel and will function as the operating account from which settlement checks 

will actually be cut and mailed to class members.  Plaintiffs propose that Eagle Bancorp, 
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Inc. function as the “operating” bank for the settlement fund. Eagle Bancorp, Inc. meets 

all of the minimum requirements set forth in the Settlement Agreement for a Designated 

Bank.  In contrast to the other Designated Accounts at the "investment" Designated 

Banks described above, the additional Designated Account to be maintained at Eagle 

Bancorp, Inc. will be a non-interest bearing deposit/checking account that will be fully 

FDIC-insured (there is no FDIC insurance limit for non-interest bearing 

depositary accounts).  Thus, there will be no risk of investment loss or institution failure 

when all of the settlement funds (and the interest/investment earnings thereon) are 

transferred to Eagle Bancorp, Inc. for the short period of time prior to disbursement to the 

class members. 

For the foregoing reasons, Plaintiffs respectfully request that this Court approve 

Bank of America Corporation; Wells Fargo & Company; Citigroup, Inc.; PNC Financial 

Services; Bank2; and Eagle Bancorp, Inc. as Designated Banks for purposes of the 

Settlement Agreement. 

At the conclusion of the claims process following disbursement of all approved 

settlement funds, Plaintiffs expect to propose to the Court a plan for the orderly 

disposition of any and all interest accrued on the settlement funds less any taxes due and 

the costs of administration. 

Respectfully submitted,       

/s/Joseph M. Sellers  
Joseph M. Sellers, Bar No. 318410 Paul M. Smith, Bar No. 358870 
Christine E. Webber, Bar No. 439368 Katherine A. Fallow, Bar No. 462002 
Peter Romer-Friedman, Bar No. 993376 Jessica Ring Amunson, Bar No. 497223 
COHEN MILSTEIN SELLERS & Carrie F. Apfel, Bar No. 974342 
TOLL PLLC JENNER & BLOCK LLP 
1100 New York Avenue, N.W. 1099 New York Ave., N.W. 
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Suite 500, West Tower Suite 900 
Washington, DC 20005 Washington, DC 20001-4412 
Telephone: (202) 408-4600 Telephone: (202) 639-6000 
Facsimile: (202) 408-4699 Facsimile: (202) 639-6066 
 
David J. Frantz, Bar No. 202853 Anurag Varma, Bar No. 471615 
CONLON, FRANTZ & PHELAN PATTON BOGGS LLP 
1818 N Street, N.W. 2550 M Street, N.W. 
Suite 400 Washington, DC 20037 
Washington, DC 20036-2477 Telephone: (202) 457-6000 
Telephone: (202) 331-7050 Facsimile: (202) 457-6315 
Facsimile: (202) 331-9306 
 Phillip L. Fraas 
 STINSON MORRISON HECKER 
 1150 18th St. NW, Suite 800 
 Washington, DC 20036 
 Telephone: (202) 785-9100 
 Facsimile: (202) 785-9163 
 
 Sarah Vogel 
 SARAH VOGEL LAW PARTNERS 
 222 N. 4th St. 
 Bismarck, ND 58501 
 Telephone:  (701)221-2911 
 Facsimile:  (701) 221-5842 
  
 Attorneys for Plaintiffs 
Dated:  April 22, 2011 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on this 22nd day of April, 2011, the foregoing was served via 

the Court’s ECF system, which will cause an electronic copy to be sent to all counsel of 

record in the case. 

 
Respectfully submitted, 
 
/s/Joseph M. Sellers  
Joseph M. Sellers, Bar No. 318410  
COHEN MILSTEIN SELLERS &  
TOLL PLLC  
1100 New York Avenue, N.W.  
Suite 500, West Tower  
Washington, DC 20005  
Telephone: (202) 408-4600  
Facsimile: (202) 408-4699   
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