
UNITED STATES DISTRICT COURT 
OF THE DISTRICT OF COLUMBIA 

  
CARL BARNES, et al., 
 

Plaintiffs, 
 
v. 
 
THE DISTRICT OF COLUMBIA,  
 

Defendant. 

 
 
 

Civil Action No: 06-0315 (RCL) 
 
 
 

 
JOINT MOTION FOR PRELIMINARY ORDER OF APPROVAL AND SETTLEMENT 

  
Pursuant to Fed. R. Civ. P. 7(b) and 23(e), the Parties hereby jointly move the Court for a 

preliminary order of approval and settlement. The Parties’ Memorandum of Points and 

Authorities in support hereof is attached hereto and incorporated by reference herein. A proposed 

Order also is attached hereto, as is the Parties’ Settlement Agreement. 

WHEREFORE, the Parties respectfully request that this Honorable Court grant the 

Parties’ Joint Motion for Preliminary Order of Approval and Settlement. 

 
DATE:  November 4, 2013  Respectfully submitted,  
 
     IRVIN B. NATHAN 
     Attorney General for the District of Columbia 
 
     ELLEN A. EFROS 
     Deputy Attorney General  

Public Interest Division 
 
      /s/ Grace Graham   

GRACE GRAHAM, D.C. Bar No. 472878 
Chief, Equity Section  
441 Fourth Street, NW, 6th Floor South 
Washington, DC 20001 
Telephone: (202) 442-9784 
Facsimile: (202) 741-8892 
Email: grace.graham@dc.gov 
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      /s/ Andrew J. Saindon     
     ANDREW J. SAINDON, D.C. Bar No. 456987 
     Assistant Attorney General 
     Equity Section I 

441 Fourth Street, N.W., Suite 680 North 
     Washington, D.C. 20001 
     Telephone: (202) 724-6643 

Facsimile: (202) 730-1470 
E-mail: andy.saindon@dc.gov 
        
    
 /s/ Keith D. Parsons      
KEITH D. PARSONS, D.C. Bar No. 1006935 

     Assistant Attorney General   
     441 Fourth Street, N.W., Suite 680 North 
     Washington, D.C. 20001 
     Direct Dial:  (202) 727-6247 
     Receptionist:  (202) 727-6295 
     Facsimile:  (202) 741-8935 
     Email:  keith.parsons@dc.gov 
 

Counsel for Defendant 
 
 
/s/ William Claiborne 
WILLIAM CLAIBORNE, D.C. Bar No. 446579 
2020 Pennsylvania Avenue, NW 
Suite 395 
Washington, D.C. 20006 
Phone 202) 824-0700 
Email: claibornelaw@gmail.com 
 
/s/ Ralph D. Robinson     
RALPH D. ROBINSON, D.C. Bar No. 441797 
2020 Pennsylvania Ave, NW 
Suite 395 
Washington, D.C. 20004 
Phone 703/846-0596 
Email: Ralph_29014@msn.com 
 
_/s/ Barrett S. Litt 
BARRETT S. LITT, Pro haec vice 
Kaye, McLane, Bednarski & Litt 
234 Colorado Blvd.  
Suite 230 
Pasadena, CA 91101 
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Phone (626) 844-7660, xt. 112 
Fax (626) 844-7670 
Email: blitt@kmblaw.com 
 
Counsel for Named Plaintiffs and the Classes 
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UNITED STATES DISTRICT COURT 
OF THE DISTRICT OF COLUMBIA 

  
CARL BARNES, et al., 
 
Plaintiffs, 
 
v. 
 
THE DISTRICT OF COLUMBIA,  
 
Defendant. 

 
 
 
Civil Action No: 06-0315 (RCL) 
 
 
 

 
MEMORANDUM OF POINTS AND AUTHORITIES 

IN SUPPORT OF THE PARTIES’ 
JOINT MOTION FOR PRELIMINARY ORDER OF APPROVAL AND SETTLEMENT 

 
The parties, by and through undersigned counsel, respectfully submit this Memorandum 

of Points and Authorities in Support of their Joint Motion for Preliminary Approval and 

Settlement, pursuant to Fed. R. Civ. P. 7(b) and 23(e). The terms of the parties’ proposed class 

settlement are set forth in a Settlement Agreement dated November 1, 2013 (the “Settlement 

Agreement”), attached hereto. 

By this motion, for reasons explained below, the parties also move for vacation of the 

Court’s Order decertifying special damages as class damages, and to remove Carl Barnes as a 

class representative and add Tyree Speight and Myra Diggs as class representatives. 

Introduction and Background 

As the parties have indicated previously, they have reached an agreement to settle all 

outstanding issues in this matter. The proposed settlement resulted from good faith, arm’s-length 

negotiations among experienced counsel for the parties. Upon final approval by the Court, this 

settlement will resolve the liability for damages of the District of Columbia (the “District”) 

regarding plaintiffs’ claims. 
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The settlement represents a fair and reasonable compromise. The undersigned counsel for 

the classes strongly believe that the proposed settlement is fair, reasonable and in the best interest 

of the classes. Before addressing the substance of the proposed settlement, and why it should be 

preliminarily approved, the parties first address the two other issues on which an order is sought 

by this motion. 

 

Removal of Carl Barnes, and addition of Tyree Speight and Myra Diggs, as Named Plaintiffs.  

Because Carl Barnes did not, in fact, participate as a Named Plaintiff and is now 

deceased, and because Tyree Speight and Myra Diggs were lead class witnesses in the trial on 

liability, plaintiffs move to dismiss Carl Barnes without prejudice as a Named Plaintiff (meaning 

that his estate will still be a class member) and to add Tyree Speight and Myra Diggs as Named 

Plaintiffs. This is relevant because the settlement provides somewhat greater compensation to the 

Named Plaintiffs for their work in support of the case. 

 

Vacation of Order decertifying special damages.  

As discussed above, and reflected in the attached Settlement Agreement, the parties also 

seek to vacate the Court’s Order decertifying special damages (Dkt. No. 328; Dec. 7, 2011), to 

more efficiently resolve the outstanding claims and broaden the settlement.  This is a critical 

component of the settlement because the District cannot realistically resolve class members’ 

claims if those who remain in the class would be able to collect their class settlement but still 

pursue individual special damages. Vacation of the decertification order would return the case to 

its prior status, in which all issues in the case were certified for class treatment. 
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The remainder of this Memorandum addresses why the settlement terms should be 

preliminarily approved. The principal terms of the settlement include: 

• Each Strip Search Class Member who files a valid claim shall receive $1,000; 

• Each Over-Detention Class Member who files a valid claim shall receive $370 for the 

first day and $250 for each day thereafter; 

• Each claim shall be subject to a review process to determine whether the claimant 

qualifies as a class member, and, if so, what s/he is entitled to receive under the terms of 

the settlement; 

• The District will pay $2.9 Million in class member claims and, if the total approved 

claims exceed that amount, the claims shall be proportionally adjusted. Any funds not 

distributed to settling class members will revert to the District of Columbia General Fund. 

• If the total validated claims exceed the $2.9 Million fund, individual Class Member 

payments will be adjusted proportionately so that the total Class Member payout does not 

exceed $2.9 Million. 

• The District will pay $75,000 to the Named Plaintiffs; 

• The District will pay up to $250,000 for class administration; 

• The District will not oppose an application by class counsel for $2,000,000 in attorney’s 

fees and up to $425,000 in costs. 

• The District will pay $475,000 to be used for improvements in inmate processing at the 

Department of Corrections. 

• Class Members will release the District from liability for the alleged conduct during the 

Class Period. 

Case 1:06-cv-00315-RCL   Document 465-1   Filed 11/04/13   Page 3 of 15



 
 

4

• For the purposes of the proposed settlement, the Class Period extends from September 1, 

2005, to July 31, 2013. 

The settlement is subject to final court approval after notice to the class and class 

members’ opportunity to opt out or object. No hearing is required on this motion from the 

parties’ perspective unless the Court has questions it would like addressed. Should the Court 

desire a hearing, plaintiffs request that Mr. Litt participate telephonically. 

The parties have also submitted a proposed Order of Preliminary Approval of the 

settlement, along with the Settlement Agreement, the Proof of Claim and Release Form, and the 

Class Notice. The Parties will file a proposed Final Order of Approval—including any proposed 

responses to any objections that may be filed—at least 15 days before the final approval hearing.  

The proposed Preliminary Approval Order assumes that it will be signed by or around 

November 8, 2013, and sets dates for various activities on that assumption. Should the order be 

signed later than the week ending November 8, 2013, the dates set in the proposed order will 

need to be adjusted accordingly.  

Argument 

I.  THE COURT SHOULD PRELIMINARILY APPROVE THE SETTLEMENT. 

“Preliminary approval of a proposed settlement to a class action lies within the sound 

discretion of the court.” Richardson v. L’Oreal USA, Inc., ___ F.Supp.2d ___, 2013 WL 

3216061, *2 (D.D.C. Jun. 27, 2013) (quoting In re Vitamins Antitrust Litig., No. 99-197, 1999 

WL 1335318, at *5 (D.D.C. Nov. 23, 1999)). See also Hubbard v. Donahoe, ___ F.Supp.2d ___, 

2013 WL 3943495, *2 (D.D.C. July 31, 2013) (same) (citing Vista Healthplan v. Warner 

Holdings Co. III, 246 F.R.D. 349, 357 (D.D.C. 2007)). “The exercise of this discretion, however, 

is constrained by the ‘principle of preference’ favoring and encouraging settlements in 
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appropriate cases.” In re Vitamins Antitrust Litig., 305 F.Supp.2d 100, 103 (D.D.C. 2004) 

(quoting Pigford v. Glickman, 185 F.R.D. 82, 103 (D.D.C. 1999)). 

A trial court has a duty under Fed. R. Civ. P. 23(e) to make sure that a proposed 

settlement is “fair, adequate, and reasonable and not the product of collusion between the 

parties.” In re Vitamins Antitrust Class Actions, 215 F.3d 26, 30 (D.C. Cir. 2000) (citations 

omitted). Cf. United States ex rel. Schweizer v. Océ North Am., Inc., ___ F.Supp.2d ___, 2013 

WL 3776260, *8 (D.D.C. July 19, 2013) (applying Rule 23’s “fair, reasonable, and adequate” 

analysis to proposed False Claims Act settlement). 

Courts look to a number of factors in this analysis, including: “(1) whether the settlement 

is the result of arm’s-length negotiations; (2) the terms of the settlement in relation to the 

strength of Plaintiffs’ case; (3) the stage of the litigation proceedings at the time of settlement; 

(4) the reaction of the class; and (5) the opinion of experienced counsel.” Hubbard, supra, at * 2 

(quoting Vista Healthplan, 246 F.R.D. at 360); Schweizer, supra, at *8 (same) (quoting In re 

LivingSocial Mktg. & Sales Practice Litig., 2013 WL 1181489, *7 (D.D.C. Mar. 22, 2013)). 

Generally, a court should grant preliminary approval of a class action settlement if it 

appears to fall “within the range of possible approval” and “does not disclose grounds to doubt 

its fairness or other obvious deficiencies, such as unduly preferential treatment of class 

representatives or of segments of the class, or excessive compensation for attorneys.” Trombley 

v. Nat’l City Bank, 759 F.Supp.2d 20, 23 (D.D.C. 2011) (quoting Newberg on Class Actions, § 

11:25 (4th ed. 2010)). 
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A.  The Settlement Is The Result Of Arm’s Length Negotiations. 

A “presumption of fairness, adequacy, and reasonableness may attach to a class 

settlement reached in arms’ length negotiations between experienced, capable counsel after 

meaningful discovery.” In re Vitamins Antitrust Litig., 305 F. Supp. 2d at 104 (quoting Manual 

for Complex Litig., at § 30.42). 

Here, the Settlement Agreement was executed after several months of extensive, often 

contentious, negotiations among experienced counsel, all of whom have devoted considerable 

time and effort to this litigation and settlement.1 Indeed, counsel for the parties engaged in years 

of discovery and resolved—via summary judgment and a jury trial—the scope of the District’s 

liability. Damages were the only unresolved aspect of the litigation at the time of settlement, and 

were set to be resolved through an additional period of discovery and a jury trial. 

The parties were also greatly aided in their settlement negotiations by an independent 

mediator, Ms. Nancy Lesser, Esq., who facilitated discussions between the parties and presided 

over an all-day mediation session on July 10, 2013, which established the outlines of the parties’ 

agreement. 

Accordingly, this Court should apply a presumption that the settlement reached by the 

parties is fair and reasonable. See Equal Rights Center v. Washington Metropolitan Area Transit 

Authority, 573 F. Supp. 2d 205, 212 (D.D.C. 2008) (class action settlement presumed reasonable 

where the parties engaged in six months of vigorous negotiations and the litigation was 

contentious). 

                                              
 

1 Plaintiffs’ counsel further represent that, consistent with controlling law and the 
ethical standards promulgated by the District of Columbia Bar, no plaintiffs’ attorney has 
requested or been offered any compensation, appointment, or benefit by defendants during 
negotiations related to the settlement of this case other than the proposed attorneys’ fees and 
costs outlined above, which are subject to court approval. 
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B.  The Terms Of Settlement Reflect The Strength Of The Parties’ Positions 
And The Risks Of Continued Litigation. 

 
“The most important factor in the Court’s evaluation of a proposed class action 

settlement is how the relief secured by the settlement compares to the class members’ likely 

recovery had the case gone to trial.” Blackman v. District of Columbia, 454 F. Supp. 2d 1, 9-10 

(D.D.C. 2006). The benefits to the class members must be “considered in juxtaposition with the 

risks attendant to continued litigation of this matter.” Schweizer, supra, at *12 (quoting In re 

LivingSocial Mktg., 2013 WL 1181489, at *9). Here, the settlement should be approved because 

both parties recognize the substantial risks of proceeding with the litigation, and the costs in 

doing so. The parties have extensively analyzed the strengths and weaknesses of their respective 

positions and the risks, time, and costs of continued litigation. 

The relief secured by the Settlement Agreement is considerable and there is a material 

risk that continued litigation would result in a less favorable outcome for the class (i.e., reduced 

amounts of damages or no damages at all) or the District (greater damages and/or uncertain 

liabilities). 

The District has agreed, inter alia, to pay up to $6.2 million to resolve this case, with $2.9 

million to directly compensate Class Member claims. These amounts include the costs of class 

notice and administration, as well as the costs to hire a panel of three independent claims 

reviewers. This amount is “within the range of possible approval,” Trombley, 759 F.Supp.2d at 

23 of similar settlements. See Bynum v. District of Columbia, 412 F.Supp.2d 73 (D.D.C. 2006) 

(approving $5 million class fund for approximately 4,000 claims of overdetentions and post-

release strip searches, plus additional amounts for attorneys’ fees and costs and dedicated jail 

funds); Lopez v. Youngblood, 2011 WL 10483569 (E.D. Cal. Sept. 2, 2011) (approving class-
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action settlement for, inter alia, $1,500 per post-release strip search, plus $750 for any additional 

post-release strip searches).  

The settlement is based on realistic estimates of the probable claim rate, which is 

expected to be in the range of 10–20%; the Bynum claim rate fell in this range. 

The settlement eliminates the risks, costs, and delays of trials and appeals. The District 

has raised several factual and legal defenses to the imposition of extensive damages in this case, 

and it would be the plaintiffs’ burden to prove their damages. The benefits to the Class Members 

are real and immediate upon final judgment, and involve the payment of cash. It is money that, 

even in the event of an unusually high claim rate, will surely be welcomed. 

Plaintiffs recognize that continued litigation “entails substantial risks,” and that victory 

“certainly cannot be assumed.” In re Lorazepam & Clorazepate Antitrust Litig., No. MDL 1290, 

2003 WL 22037741, at *4 (D.D.C. June 16, 2003) (Hogan, J.); see also In re Ampicillin Antitrust 

Litig., 82 F.R.D. 652, 654 (D.D.C. 1979). For instance, the case law governing strip searches 

continues to be clarified. See, e.g., Powell v. Sheriff, Fulton County, 2013 WL 842646 (11th Cir. 

Mar. 7, 2013) (the Constitution does not require that prisoners—even those returning from court 

entitled to release—be segregated from the general population while their releases are being 

processed). 

Notwithstanding this, the District faces unknown exposure for damages for illegal strip 

searches. Individual strip searches in reported class-action lawsuit settlements or trials have a 

broad range of values. See Tatum v. Morton, 562 F.2d 1279 (D.C. Cir. 1977) ($400); In re 

Nassau County Strip Search Cases, 742, F.Supp.2d 304, 331 (E.D.N.Y. 2010) ($500); McBean v. 

City of New York, 233 F.R.D. 37, 389 (S.D.N.Y. 2006) ($750); Doan v. Watson, 2002 WL 

31730917 (S.D.Ind. Dec 4, 2002) ($1000). Cf. Trombley, 759 F.Supp.2d at 24–25 (“[T]he 
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comparison of settlements in similar cases can be relevant when evaluating the fairness, 

adequacy, and reasonableness of a proposed settlement.”). 

At the same time “[t]he significant reduction in the number of overdetentions as of 

February 2008, alongside the District’s implementation in 2008 of measures that even plaintiffs 

concede have ‘solved’ much of the overdetention problem” led the Court to find that the District 

was not liable for overdetentions after February 25, 2008, as a matter of law.  See Doc. No. 307, 

at 28 (Jun. 24, 2011).  Accordingly, the settlement guarantees a significant benefit to the class for 

past damages that may not be available going forward. 

In sum, in light of the significant settlement benefits obtained for the class and the risk 

that continued litigation would result in a less favorable outcome, the terms of the settlement are 

fair and reasonable. See, e.g., Radosti v. Envision EMI, LLC, 717 F. Supp. 2d 37, 64 (D.D.C. 

2010) (finding settlement fair in light of “the significant recovery that the settlement affords the 

members of the settlement class, the difficulties faced by the plaintiffs in litigating this class 

action, the inherent risks, costs, and time associated with continued litigation, and [defendant]’s 

financial condition”); see also Thomas v. Albright, 139 F.3d at 231 (D.C. Cir. 1998) (“A 

settlement necessitates compromise.”). 

A court should not withhold approval simply because the benefits accrued from a 
settlement agreement are not what a successful plaintiff might receive in a fully-
litigated case. A settlement is a compromise which has been reached after the 
risks, expense, and delay of further litigation have been assessed. Class counsel 
and the class representatives may compromise their demand for relief in order to 
obtain substantial and assured relief for the class. A court should defer to the 
judgment of experienced counsel who have competently evaluated the strength of 
the proof. 

 
Stewart v. Rubin, 948 F. Supp. 1077, 1087 (D.D.C. 1996) 
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C.  The Settlement Is Not Premature. 

Settlement should come at a time when counsel have “sufficient information to 

adequately assess the risks of [continued] litigation.” In re Lorazepam, 2003 WL 22037741, at 

*5; see also Meijer, Inc. v. Warner Chilcott Holdings Co. III, Ltd., 565 F. Supp. 2d 49, 57-58 

(D.D.C. 2008). Here, given that this settlement was reached after more than seven (7) years of 

vigorously contested litigation, this factor too plainly counsels in favor of approval. 

There has been more-than-sufficient factual development in this case to allow Class 

Counsel to make a meaningful decision as to settlement. Following years of contentious 

discovery and summary judgment briefing, the parties finally resolved the scope of the District’s 

liability during a week-long jury trial in March, 2013, which itself involved weeks of intensive 

preparation. Under these circumstances, there can be no doubt that counsel have sufficient 

information adequately to assess the risks of continued litigation and the merits of the proposed 

settlement. See In re Lorazepam, 2003 WL 22037741, at *5 (preliminary approval appropriate 

where the parties had engaged in “substantial and vigorous litigation”). 

 

D.  Plaintiffs’ Counsel Believe That The Settlement Is Fair And Reasonable. 

The opinion of experienced counsel “should be afforded substantial consideration by a 

court in evaluating the reasonableness of a proposed settlement.” In re Lorazepam, 2003 WL 

22037741 at *6; see also Radosti, 717 F. Supp. 2d at 57. Counsel for the class have substantial 

experience litigating prisoners’ rights cases, including the Bynum predecessor to this case. Class 

Counsel are experienced in civil rights, criminal defense, consumer litigation, and class actions. 

See Doc. No. 7-2 at 20–21; Doc. No. 7-27; Doc. No. 7-28. See also Bynum v. District of 

Columbia, 384 F. Supp. 2d 342 (D.D.C. 2005). Counsel strongly believe and represent that, 
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given the risks attendant to further litigation, the terms of the proposed settlement are fair and 

reasonable and in the best interest of the class.2 See Equal Rights Center, 573 F. Supp. 2d at 213 

(crediting opinion of counsel as to the fairness of the settlement given their over three years of 

experience litigating the matter before the court). 

Class Counsel have based their approval of settlement on the risks of trial and appeal and, 

even if they were to win at trial and on appeal, the delays in recovery that would result from 

protracted litigation. The settlement is based upon a reasonably-anticipated claims rate; it 

contains sufficient notice provisions; and it has a simple claims process. 

Thus, four of the five factors favor granting preliminary approval to this settlement.  

Hubbard, supra, at * 2. As for the final factor—the reaction of the class—Class Counsel will 

provide that information in advance of the Final Approval and Fairness Hearing.   

 

II.  THE COURT SHOULD APPROVE THE PROPOSED FORM AND MANNER OF 
NOTICE TO THE CLASS. 
 
“The court must direct notice in a reasonable manner to all class members who would be 

bound by the proposal.” Fed. R. Civ. P. 23(e)(1). Under that rule and the mandates of due 

process, class members must be given “the best notice practicable under the circumstances, 

including individual notice to all members who can be identified through reasonable effort.” 

Hubbard, supra, at *5 (quoting Rule 23(c)(2)(B)). However, “[n]either Rule 23 nor the 

requirements of due process require actual notice to each and every possible class member.” In 

re Prudential Insurance Co. of America Sales Practices Litig., 177 F.R.D. 216, 233 (D.N.J. 

1997); see also Pigford v. Veneman, 208 F.R.D. 21, 23 (D.D.C. 2002). 

                                              
 

2 Further, in reaching the conclusion that the settlement is in the best interests of the 
class, class counsel have regularly consulted with members of the class. 
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When all class members cannot be identified, other methods of providing notice—such as 

publication in newspapers and periodicals—are deemed sufficient. See, e.g., In re Lorazepam, 

2003 WL 22037741 at *5; Collins v. Pension Benefit Guar. Corp., 1996 WL 335346, *2 (D.D.C. 

June 7, 1996).  Here, the proposed notice program fully complies with these requirements and 

provides the best notice practicable in the circumstances of this case. 

The parties also request that contingent on the execution of an acceptable contract and 

subject to the availability of an appropriation, the Court direct the use of Gilardi & Co., LLC as 

class administrators. 

 

A.  The Proposed Notice Is Reasonable And Tailored To The Needs Of Class 
Members. 

 
Class Counsel have carefully considered various options for providing reasonable notice 

of the proposed settlement to class members. Counsel for the class believe that the proposed 

notice clearly and concisely informs potential class members of the nature and scope of the 

Agreement and of their rights to object and be heard. The proposed notice provides a clear 

explanation of (i) the lawsuit, its history, and current procedural posture, (ii) how to determine if 

one is a member of the classes, (iii) the reasons for settlement, (iv) the key provisions of the 

Settlement Agreement, and (v) the procedure for making objections and being heard at a final 

fairness hearing. 

Accordingly, the Court should approve the form of notice attached as Exhibit C to the 

Settlement Agreement. 
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B.  The Manner Of Notice Is The Best Practicable Notice Under The 
Circumstances. 

The Court should also approve the notice plan set forth in the Settlement Agreement. In 

formulating the notice plan, the parties have given considerable thought to the difficulties 

involved in reaching many class members, and have developed a multi-faceted, comprehensive 

notice plan in order to reach as many class members as possible. In addition to providing 

individual notice to class members (and/or their legal representatives) where practicable, the 

notice plan calls for publication notice, posting of the notice in corrections facilities, and posting 

of settlement information on the Department of Corrections’ website. Accordingly, the Court 

should approve the notice plan set forth in the Settlement Agreement as providing the best notice 

practicable under the circumstances of this case. 

 

Conclusion 

Based on the above, the Parties respectfully request that this Honorable Court, for the 

foregoing reasons, should grant the parties’ Joint Motion for Preliminary Approval, approve the 

manner and form of notice to be furnished to the class, and schedule a Fairness Hearing under 

Fed. R. Civ. P. 23(e)(1)(C) for the purpose of determining whether the settlement is fair, 

reasonable, and adequate. 

 

DATE:  November 4, 2013  Respectfully submitted,  
 
     IRVIN B. NATHAN 
     Attorney General for the District of Columbia 
 
     ELLEN A. EFROS 
     Deputy Attorney General  

Public Interest Division 
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      /s/ Grace Graham   
GRACE GRAHAM, D.C. Bar No. 472878 
Chief, Equity Section  
441 Fourth Street, NW, 6th Floor South 
Washington, DC 20001 
Telephone: (202) 442-9784 
Facsimile: (202) 741-8892 
Email: grace.graham@dc.gov 

 
      /s/ Andrew J. Saindon     
     ANDREW J. SAINDON, D.C. Bar No. 456987 
     Assistant Attorney General 
     Equity Section I 

441 Fourth Street, N.W., Suite 680 North 
     Washington, D.C. 20001 
     Telephone: (202) 724-6643 

Facsimile: (202) 730-1470 
E-mail: andy.saindon@dc.gov 
        
    
 /s/ Keith D. Parsons      
KEITH D. PARSONS, D.C. Bar No. 1006935 

     Assistant Attorney General   
     441 Fourth Street, N.W., Suite 680 North 
     Washington, D.C. 20001 
     Direct Dial:  (202) 727-6247 
     Receptionist:  (202) 727-6295 
     Facsimile:  (202) 741-8935 
     Email:  keith.parsons@dc.gov 
 

Counsel for Defendant 
 
 
/s/ William Claiborne 
WILLIAM CLAIBORNE, D.C. Bar No. 446579 
2020 Pennsylvania Avenue, NW 
Suite 395 
Washington, D.C. 20006 
Phone 202) 824-0700 
Email: claibornelaw@gmail.com 
 
/s/ Ralph D. Robinson     
RALPH D. ROBINSON, D.C. Bar No. 441797 
2020 Pennsylvania Ave, NW 
Suite 395 
Washington, D.C. 20004 
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Phone 703/846-0596 
Email: Ralph_29014@msn.com 
 
_/s/ Barrett S. Litt 
BARRETT S. LITT, Pro haec vice 
Kaye, McLane, Bednarski & Litt 
234 Colorado Blvd.  
Suite 230 
Pasadena, CA 91101 
Phone (626) 844-7660, xt. 112 
Fax (626) 844-7670 
Email: blitt@kmblaw.com 
 
Counsel for Named Plaintiffs and the Classes 
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CLASS ACTION SETTLEMENT AGREEMENT 

 

This SETTLEMENT AGREEMENT (“Settlement Agreement” or “Agreement”) is 
entered into by and among Dernard Hawkins, David Peterson, Toney James Malloy, Maurice 
Williams, Razina Jones, Tyree Speight and Myra Diggs (individually and on behalf of the classes 
defined herein (collectively “Plaintiffs”)) and the District of Columbia, a municipal corporation 
(“Defendant” or “the District”). Plaintiffs and Defendant may be referred to, collectively, as “the 
Parties.” 

Carl A. Barnes was a named class representative, but is now deceased. Accordingly, he 
will be removed as a class representative in the Preliminary Approval Order. Tyree Speight and 
Myra Diggs – both of whom testified at the March 2013 trial – were not originally named as 
class representatives, but will be added as class representatives in the Preliminary Approval 
Order. Mr. Barnes’ removal as a class representative shall be without prejudice. 

I. RECITALS 

WHEREAS, Plaintiffs filed a civil action, Barnes v. District of Columbia, No. 06-cv-315 
(D.D.C.) on February 23, 2006 (the “Lawsuit”); and 

WHEREAS, Plaintiffs asserted they represented a class of persons who were subjected to 
strip searches (“strip searches”) by the DOC after having become entitled to release, and a class 
of persons who were held by the DOC past their court ordered release dates (“overdetentions”); 
and 

WHEREAS, Plaintiffs further alleged various violations of the U.S. Constitution, via 42 
U.S.C. §1983; and 

WHEREAS, the District Court certified two classes (defined below) on March 26, 2007; 
granted summary judgment on June 24, 2011, to Plaintiffs for a.) their Fifth Amendment claim 
for overdetentions at any time during the class period caused by the District’s “10 p.m. cut-off 
ordinance;” b.) their Fifth Amendment claim for overdetentions not caused by the District’s “10 
p.m. cut-off ordinance” during the period September 1, 2005 to December 31, 2006; and c.) their 
Fourth Amendment claim for any qualifying strip search during all parts of the class period; and 

WHEREAS, the District Court, on June 24, 2011, granted summary judgment to the 
District as to Plaintiffs’ Fifth Amendment claim for overdetentions not caused by the District’s 
“10 p.m. cut-off ordinance” during the period February 26, 2008 to the present; and  

WHEREAS, after a jury trial in March 2013, the jury found the District not liable for 
overdetentions not caused by the District’s “10 p.m. cut-off ordinance” during the period January 
1, 2007 to February 25, 2008; and  
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WHEREAS, Defendant denies all liability to the defined classes and does not concede 
any infirmity in the defenses that it has asserted or intended to assert in these proceedings, and 

WHEREAS, despite some of the foregoing rulings and decisions limiting the District’s 
liabilities, the parties have agreed, for purposes of this settlement only, that both classes will 
extend from September 1, 2005 through July 31, 2013, and 

WHEREAS, the Plaintiffs believe that the terms of this Settlement Agreement are fair, 
reasonable, and adequate; that this Settlement Agreement provides substantial benefits to the 
class members; and that the settlement of the action on the terms set forth in this Settlement 
Agreement is in the best interests of the class members; and 

WHEREAS, the Parties to this Settlement Agreement believe that settlement is in the best 
interests of the parties and will avoid additional lengthy and costly litigation;  

NOW, THEREFORE, in consideration of the mutual agreements herein contained and for 
other good and valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, the Parties have agreed to compromise and settle all remaining claims and 
disputes related to this Lawsuit, subject to the terms and conditions below: 

II. DEFINITIONS 

1. “10 p.m. cut-off ordinance” means D.C. Official Code § 24-211.2(b)(6). 

2. “Administrator” means a class administrator to review and determine the validity 
and amount of claims submitted by a Settlement Class Member (“SCM”) (as defined herein), 
according to the procedures set forth herein. 

3. The “Bar Date” is the date by which any SCM must file any objections to this 
Settlement Agreement or to the request for attorney’s fees; or any request to be excluded from 
the class (opt-out). The Bar Date shall be calculated as the close of business on the 75th day after 
the last day of mailing Class Notice (the time frame for which mailing is up to two consecutive 
business days from beginning to end, as is addressed in ¶ 49). 

4. The “Claims Filing Date” is the date by which any SCM who wishes to receive 
payment pursuant to the Settlement Agreement must file his/her Proof of Claim and Release 
Form (attached as Exhibit B). The Claims Filing Date shall be calculated as the close of business 
on the 120th day after the last day of mailing Class Notice (the time frame for which mailing is 
up to two consecutive business days from beginning to end, as is addressed in ¶ 49). 

5.  “Class Counsel” means William Claiborne, 2020 Pennsylvania Ave. NW, Suite 
395, Washington DC 20000; Ralph Robinson, 8160 Skelton Circle, Falls Church, VA 22042; 
and  Barrett S. Litt, of Kaye, McLane, Bednarski & Litt, 234 Colorado Blvd., Ste 230, Pasadena, 
CA 91101. 

6. The “Class Notice” means the notice to the Class regarding settlement, to be sent 
to Class Members in a form substantially similar to that attached hereto as Exhibit C, and such 

Case 1:06-cv-00315-RCL   Document 465-2   Filed 11/04/13   Page 2 of 28



3 
 

other summary notice to be published in accordance with the terms of this Settlement 
Agreement. 

7. The “Class Period” is September 1, 2005 to July 31, 2013; 

8. The Settlement Agreement “Database”(which shall include information from 
JACCS and the Release Discrepancy Database) is the information provided in electronic form by 
the Defendants to the Administrator and Class Counsel no later than fourteen (14) days from the 
date that the contract with the Administrator is finalized, as set out in ¶ 44, below. It shall 
include, to the extent available, the name, address at time of booking, date of birth, Social 
Security Number, telephone number, closest relationship contact information, and any other 
computerized data relevant to determining Class Membership or notifying Class Members, 
including the date(s), time(s), and location(s) of incarceration and release, during the class period 
defined in ¶ 7. 

9. “DOC” means the District of Columbia Department of Corrections. 

10. The “Effective Date” means the date upon which a judgment entered by the Court 
approving the Settlement Agreement becomes final.  If no objections to the Settlement 
Agreement have been filed, the Effective Date will be the date that the Court signs the final order 
approving the Settlement Agreement.  If one or more objections have been filed, the Effective 
Date will occur on the expiration of the time to appeal the Court’s final order—provided no such 
appeal is, in fact, filed.  If one or more objections have been filed, and a Notice of Appeal of the 
Court’s final order is filed, the Effective Date will be upon exhaustion of all appeals and 
petitions for writs of certiorari, the final resolution of which upholds the Settlement Agreement.   

11. An “Opt-Out” is any Class Member who files a timely request for exclusion 
pursuant to the terms of this Settlement Agreement, as specified in ¶ 3. 

12. The “Proof of Claim Form” means the Proof of Claim and Release Form required 
to be used to make a claim for payment under this settlement. The Proof of Claim form utilized 
will be materially similar to the copy of the proposed Proof of Claim and Release Form attached 
as Exhibit B. 

13. “The District” means the District of Columbia, together with past, present and 
future officials, employees, representatives, attorneys, and/or agents of the District.  

14.  “Strip Search Class,” as certified in the Court’s Order of March 26, 2007, means 
those persons who, from September 1, 2005, up to July 31, 2013, were: (i) in the custody of the 
DOC; (ii) taken to court from a DOC facility; (iii) ordered released by the court or otherwise 
became entitled to release by virtue of the court appearance; (iv) were not the subject of any 
other pending cases or cases which imposed any condition of release other than personal 
recognizance; (v) were not the subject of any detainer or warrant; (vi) were returned from court 
to the DC Jail or CTF or other District facility, to be processed out of DOC custody; and (vii) 
were subject to a strip search and/or visual body cavity search without any individualized finding 
of reasonable suspicion or probable cause that he or she was concealing contraband or weapons; 
before being released, regardless of whether he or she was overdetained. 
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15.  “Overdetention Class,” as certified in the Court’s Order of March 26, 2007, 
means those persons who, from September 1, 2005, up to July 31, 2013, were (a) incarcerated in 
any DOC facility; and (b) who were not released by midnight on the date on which the person 
was entitled to be released by court order or the date on which the basis for his or her detention 
has otherwise expired. 

16.  A “Class Member” means any member of the classes as defined above. 

17. A “Settlement Class Member” or “SCM” means any member of the classes as 
defined above in the combined ¶¶ 14 and 15, including representatives, successors and assigns, 
who does not file a valid and timely request for exclusion as provided for in ¶ 3 of this 
Settlement Agreement. 

18. “Validity of the Claim” means a check of the inmate jacket to verify that the 
person qualifies as a class member, i.e., was either strip searched or over-detained during the 
class period, and, if over-detained, for how long. 

III. DISCLAIMER OF LIABILITY 

19. This Settlement Agreement is for settlement purposes only, and neither the fact 
of, nor any provision contained in, this Settlement Agreement or its exhibits, nor any action 
taken hereunder, shall constitute, be construed as, or be admissible in evidence as, any admission 
of the validity of any claim or any fact alleged by any Plaintiff or Class Member in either this 
action or in any other pending or future action or of any wrongdoing, fault, violation of law, or 
liability of any kind on the part of the District or admission by the District of any claim or 
allegation made in this action or in any other action. Defendant denies all allegations of 
wrongdoing and denies any liability to Plaintiffs or to any Class Member. The Parties have 
agreed that, in order to avoid long and costly litigation, this dispute should be settled pursuant to 
the terms of this Settlement Agreement, subject to the approval of the Court. 

IV. TERMS AND EFFECT OF SETTLEMENT AGREEMENT 

20. This Agreement is a contract binding upon the Parties. The Court shall retain 
jurisdiction over this matter and the Parties for the purpose of enforcing the terms of this 
Agreement. Plaintiffs’ acceptance of this Agreement is reflected by Class Counsel’s signature(s) 
upon this Agreement and is binding on the Class, subject to final approval by the Court. 

21. The Parties enter into this Agreement solely for the purposes of this settlement 
and implementation of the settlement. In the event that Final Approval of this Settlement 
Agreement is not obtained or the Settlement Agreement is deemed null and void for any reason, 
the Parties will revert to the positions they occupied prior to the execution of the Agreement, and 
nothing herein shall be deemed to waive any of the Parties’ claims, arguments, objections, or 
defenses. 

22. The Parties agree to move the Court, in the Joint Motion for Preliminary Approval 
of Settlement, to vacate the Court’s decertification of special damages (Dkt. No. 328; Dec. 7, 
2011). Should the Court decline to vacate that decision, this Agreement is null and void.  
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23. The Parties agree that all objections and requests to be heard will be submitted to 
the Court and counsel for the parties in writing and at least 30 days before the scheduled Fairness 
hearing. 

24. Upon execution of this Agreement by the Parties, the Parties will notify the Court 
of this Settlement. The Parties will move the Court for an order preliminarily approving the 
settlement and setting a fairness hearing. Prior to the fairness hearing, and as part of the Final 
Approval Order, the parties will move to dismiss the case with prejudice on the precondition that 
the settlement is finally approved, and enter a proposed consent order dismissing the case with 
prejudice. The proposed Final Approval Order will also provide that the Court shall retain 
jurisdiction to enforce the Settlement Agreement. 

25. A SCM who complies with the requirements set forth in this Settlement 
Agreement will be paid specified sums determined by the settlement distribution process set 
forth herein, which payment shall be in full satisfaction of all claims of that SCM. 

26. The Settlement Agreement, once finally approved and effective (see definition of 
effective date in ¶ 10), resolves in full all claims, agreements, actions, cases, causes of action, 
compromises, controversies, costs, damages, debts, demands, disputes, expenses, judgments, 
liabilities, payments, promises, claims for attorneys’ fees, and suits of any nature whatsoever, 
whether or not known, against the District or its current and former agents, servants, officers, 
officials, and/or employees, in their individual and official capacities, by all of the SCMs, 
including the named Plaintiffs, their agents, heirs, and assigns, involving violations of law or 
constitutional rights, including, without limitation, their Fourth Amendment rights, their Fifth 
Amendment rights, or any other federal or District of Columbia law, regulation, duty, or 
obligation, or any other legal theory, action or cause of action, which are based upon or could be 
based upon or arise from the facts alleged in the Lawsuit, i.e., claiming damages for 
overdetentions or strip searches occurring while in custody of the DOC that fit within the 
definition of the classes listed herein. When the Settlement Agreement is final, as of the 
Effective Date, all SCMs, including the named Plaintiffs, waive all rights to any and all claims 
relating to overdetentions or strip searches by the District that occurred during the Class Period 
under any theory or cause of action whatsoever under District of Columbia law and federal law. 
This waiver and release shall include a full release and waiver of unknown rights based on 
claims relating to overdetentions or strip searches by the District that occurred during the Class 
Period.  The Final Approval Order shall contain such a release and provide that it is binding on 
Class Members, even if they never received actual notice of the Lawsuit or this Agreement. 

27. It is the Parties’ intent that, after the Effective Date, this Settlement Agreement 
bars any and all named plaintiffs and SCMs, and their privies, from bringing a subsequent suit or 
enforcement action in this court, or another, alleging the same or similar claims for relief as 
contained in the complaint or in any amended complaints in this Lawsuit, with respect to any 
strip search or overdetention by the District that occurred or may have occurred during the Class 
Period specified herein, based upon events occurring prior to the execution of the Settlement 
Agreement. Notwithstanding the foregoing, and for the avoidance of doubt, the preceding 
sentence shall not bar or limit any action to enforce the terms of this Agreement. 
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28. The Parties waive and assume the risk of any and all claims that exist as of the 
date this Agreement is signed, which that Party does not know of or suspect to exist, whether 
through ignorance, oversight, error, negligence, or otherwise, with respect to either facts or law, 
and which, if known, would materially affect his/her/its decision to enter into this Agreement. 

29. This Settlement Agreement, together with its exhibits, contains all the terms and 
conditions agreed upon by the Parties hereto regarding the subject matter of the instant 
proceeding, and no oral agreement entered into at any time nor any written agreement entered 
into prior to the execution of this Settlement Agreement shall be deemed to exist, or to bind the 
Parties hereto, or to vary the terms and conditions contained herein, except as expressly provided 
herein. 

30. The Parties agree that failure to comply with the provisions of this Agreement 
shall not be a basis for entry of contempt or sanctions against the District. 

31. This Settlement Agreement is subject to and conditioned on a Fairness Hearing 
conducted by the Court and the Final Approval of this Settlement Agreement and the issuance of 
the final order and judgment of dismissal by the Court, providing the specified relief as set forth 
below, which relief shall be pursuant to the terms and conditions of this Settlement Agreement 
and the Parties’ performance of their continuing rights and obligations hereunder. The Order and 
Judgment shall be deemed final only on its “Effective Date” as defined in ¶ 10. Such final Order 
and Judgment shall: 

a. Dismiss with prejudice all claims in the action as to the District including all claims 
for monetary damages, declaratory relief and injunctive relief, each side to bear their 
own costs and fees except as otherwise provided for in this Settlement Agreement; 

b. Order that all SCMs are enjoined from asserting against the District, any and all 
claims that any SCM had, has or may have in the future arising out of the facts 
alleged in the Lawsuit; 

c. Release the District from the claims that any SCM has, had or may have, against the 
District arising out of the facts alleged in the Lawsuit; 

d. Determine that this Settlement Agreement is entered into in good faith, is reasonable, 
fair and adequate, and in the best interest of the Classes; and 

e. Reserve the Court’s jurisdiction over the Parties to this Settlement Agreement. 
Disagreements between the parties on any disputes or unresolved aspects of the final 
Order and Judgment shall be subject to mediation before the mediator used by the 
Parties in July 2013. If mediation is not successful, the matter shall be brought to the 
Court for resolution. In no event will any party be liable in contempt for any alleged 
or demonstrated violation of the final Order and Judgment, nor will any party be 
entitled to any attorney’s fees for any additional proceedings (in addition to those set 
forth herein) for any reason. 

32. The Parties will take all necessary and appropriate steps to obtain preliminary and 
final approvals of the Settlement Agreement, and dismissal of the action with prejudice, all 
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parties bearing their own fees and costs unless otherwise set forth in this Settlement Agreement. 
If the Court gives final approval of this Settlement Agreement, and if there is an appeal from 
such decision, the District will not oppose Plaintiffs’ efforts to defend the Settlement Agreement. 

33. The undersigned representatives of the Parties certify that they are fully 
authorized to enter into and to execute the terms and conditions of this Agreement and to make 
such Agreement fully and legally binding upon and enforceable against every Party on whose 
behalf they have executed this Agreement.  

34. The dates by which certain actions are to be taken will be established in the 
Preliminary Approval Order. 

V. RESOLUTION AND PAYMENT OF CLAIMS TO CLASS MEMBERS 

35. The parties will jointly move the Court, at the same time as moving for 
Preliminary Approval of the settlement, to vacate its December 7, 2011 class decertification 
order (regarding special damages) and to adopt, for purposes of the settlement only, the class 
definition based on the combined ¶¶ 14 and 15 above. That class definition includes both liability 
and all damages. 

36. The District will pay up to $2.9 million to SCMs as detailed below. 

37. All funds not distributed to SCMs will revert to the District of Columbia General 
Fund. 

38. The Parties agree that this is a claims-made settlement, requiring a SCM to 
formally submit a valid and completed Proof of Claim and Release Form, under penalty of 
perjury, in order to qualify and receive payment under this Settlement Agreement. In addition to 
and separate from any other payments called for in this Agreement, the District agrees to pay a 
SCM who complies with the requirements set forth in this Settlement Agreement according to a 
tier payment process as follows: 

a. Strip Search Class Member: A Strip Search Class Member is a SCM who was 
subjected to a post-release strip search during the Class Period (as defined in ¶14). 
The District agrees to pay a SCM who qualifies as a Strip Search Class Member a 
sum of $1,000.00, no matter how many times the SCM was subjected to a strip search 
during the Class Period. 

b. Overdetention Class Member: A SCM who was overdetained during the 
Overdetention Class Period (as defined in ¶15). The District agrees to pay a SCM 
who qualifies as an Overdetention Class Member a sum of $370.00 for the first 
calendar day of overdetention, plus $250 per day for each succeeding calendar day of 
overdetention. 

39. Notwithstanding the amounts set forth above to be paid to each class member, the 
parties have agreed to a maximum payout of $2.9 million. Accordingly, the amounts to be paid 
Class Members (not including class representatives) will be adjusted if the amount to be awarded 
SCMs exceeds $2.9 million. In that event, the amount that SCMs receive will be adjusted on a 
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pro-rated basis, which would result in payments to individual SCMs of amounts lower than those 
set forth above.  

40. The Parties agree that a cy pres fund is not necessary or warranted and no cy pres 
fund will be created under the terms of this settlement. 

41. The District will pay $475,000 (less any amounts deducted for review of claims, 
as set out in Paragraph 45, below) to the DOC for programs for the benefit of inmates, which 
funds shall be separate from and in addition to any other sums described in this 
Agreement.  These funds will not be disbursed until the review of claims, set out in Paragraph 
45, below, is complete.  The District will serve on Plaintiffs’ counsel a summary of the allocation 
of such funds, including a brief description of each program, how it benefits those being held in 
custody, and the amount of each allocation, no later than August 31, 2014. 

42. The District will pay $75,000, total, for the named plaintiffs and testifying 
plaintiffs. Allocation among the named and testifying plaintiffs will be determined by Class 
Counsel. 

43. All payments by the District set forth in this Agreement are subject to the 
availability of an appropriation, and will not be made until the fiscal year starting October 1, 
2013, at the earliest. 

VI. NOTICE AND ADMINISTRATION 

44. The District will pay up to $250,000 for class administration and notice costs to 
an Administrator. The duties of the Class Administrator shall be set forth in greater detail in the 
Scope of Work to be sent to prospective Class Administrators. A contract for a Class 
Administrator must be finalized no later than Twenty-one (21) days after the Court grants 
preliminary approval of the Settlement Agreement. Once the contract is finalized, this clause is 
no longer conditional.  

45. The District will pay up to $75,000 for a group of three third-party reviewers to 
review all claims made by SCMs.  The parties will both solicit applications for third-party 
reviewers from among persons with expertise who are not former employees of the D.C. 
Department of Corrections.  All applicants must be willing to perform the review for twenty-
eight dollars ($28.00) per hour.  From among eligible applicants, the District will select one 
third-party reviewer, and the Plaintiffs will select the second.  The two selected third-party 
reviewers will then select the third individual.  In performing the review, each reviewer will be 
randomly assigned jackets from potential SCMs for a first review.  If the first reviewer concludes 
that the SCM has a valid claim, that ruling will stand.  If the first reviewer concludes that the 
SCM does not have a valid claim, the other two reviewers will also review that SCMs jacket.  
The ruling by the majority of the three reviewers will then be final.  In the event $75,000 proves 
insufficient to complete the review of claims, the District will utilize the following sources of 
funds, in order, until review is complete: (1) any funds remaining from the $250,000 allocated 
for Class Administration; (2) any funds remaining from the $425,000 estimated for plaintiffs’ 
costs; (3) the $475,000 allocated for inmate-processing at the DOC. 
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46. Any funds allocated but not spent under the terms of this Agreement, including 
funds allocated to class members, shall revert to the District of Columbia General Fund.  

47. The Administrator shall be responsible for providing Class Notice. This shall 
comprise mailing Class Notice and a Proof of Claim and Release Form by regular mail to all 
Class Members’ last known address.  The list of potential Class Members to-be-noticed shall be 
provided by Plaintiffs.  The Administrator shall also use normal and customary means to search 
for a Class Member’s last known address, including the use of a postal database, when mail is 
returned, or whenever else it is appropriate in order to reasonably notify Class Members. In the 
event a Notice to a Class Member’s last known address is returned as undeliverable, this will 
also include making determinations of the location and current mailing address of Class 
Members who are in state or federal prison, and re-sending notices to them at that address.   

48. The Class Notice shall describe the particulars of the case, provide the class 
definition, provide information for claimants to contact the Administrator for a claim form, and 
other usual and customary information. The Class Notice will be materially similar to the 
proposed Class Notice attached to this Settlement Agreement as Exhibit C. 

49. The Administrator shall complete the mailing of Class Notice within two 
consecutive business days. The second day of such mailing is the first day of the period for 
calculating the “Bar Date” and the “Claims Filing Date” as provided in ¶¶ 3 and 4. 

50. The Administrator shall be responsible for publishing a summary Class Notice as 
follows: 

a. The newspaper. In a newspaper of general circulation, notice shall run on four 
separate days, a week apart, over a four week period and shall be at least ¼ page in 
size; and 

b.  Internet:  Notice shall be placed on the District’s Department of Corrections website 
for One Hundred Twenty (120) days from the mailing of class notice ; and 

c. Correctional Facilities: Notice shall be placed in a prominent location for One 
Hundred Twenty (120) days from the mailing of class notice at the D.C. Jail and 
Correctional Treatment Facility. 

51. The Administrator shall be responsible for providing and receiving Proof of 
Claim and Release Forms. 

a. The Administrator shall, periodically, provide to the DOC copies of Proof of Claim 
and Release Forms received. 

b. For those Claim and Release Forms that are sufficiently filled out and executed, the 
DOC shall retrieve the relevant claimant jackets, and provide them to the third party 
reviewers, described in ¶ 45.  The DOC will make all reasonable efforts to locate the 
relevant claimant jackets given the information provided on the Claim and Release 
Forms.   

Case 1:06-cv-00315-RCL   Document 465-2   Filed 11/04/13   Page 9 of 28



10 
 

c.  The Administrator shall post the relevant settlement documents (specifically, the 
settlement agreement, the preliminary approval order, the claim form, the class 
notice, the motion for attorney’s fees court, the Final Approval Order and, if separate, 
the final order regarding attorney’s fees and costs) on the internet on the website 
established for this case. Information about how to access this information will be 
contained in the class notice.  The information shall remain on the internet until all 
the checks to class members are mailed, and shall be periodically updated to address 
the timing of such mailings.   

52. A Proof of Claim and Release Form shall be deemed timely submitted when 
received by the Administrator, or postmarked, on or before the Claims Filing Date. Facsimile or 
electronic mail filings are not acceptable, will be deemed untimely filed, and shall not be 
considered by the Administrator.  

53. If a Class Member submits a timely claim form that is deficient in some respect, 
the Administrator shall provide written notice by First Class Mail and a 30 day time limit to 
provide a proper claim form, which notice shall inform the Class Members of what s/he must do 
in order to submit a proper claim. Failure to cure the deficiency within the 30-day time limit will 
bar any further rights for consideration of eligibility. Failure to fully and completely execute the 
individual Proof of Claim and Release Form shall constitute a deficiency under this Paragraph, 
and all payments to Class Members are expressly conditioned on the full and complete execution 
of that release. 

54. Untimely filed Proof of Claim and Release Forms shall be rejected by the 
Administrator and no payment shall be made.  

55. The Administrator shall make payments to SCMs who have filed timely claims in 
accordance with this Settlement Agreement within a reasonable time, with a goal of making 
payment within 120 days after the Effective Date. If a check to a SCM is not cashed within three 
months of its mailing, the Administrator shall hold the funds for five additional months, during 
which time it shall make reasonable efforts to contact the person to whom the un-cashed check 
was written to make arrangements for its cashing or reissuance. Any such funds not cashed 
within ten months of its mailing shall revert to the District. 

56. The Administrator shall not make payment to any SCM until all claims have been 
submitted to the Administrator pursuant to the terms of this Settlement Agreement, all verified 
claims and payments have been calculated, and all disputes relating to claims have been 
resolved. However, if the amount of the claims is such that all claims – whether they are valid or 
not – amount to less than the $2.9 Million allocated to SCMs under ¶¶35 and 38, then payments 
for claims that are confirmed valid shall be made as soon as possible regardless of the pendency 
or possibility of disputes relating to other claims. 

VII. CLASS COUNSEL FEES 

57. In addition to and separate from any other payments called for in this Agreement, 
the District will, subject to final approval by the Court after SCMs have had the opportunity to 
file any objections, pay Class Counsel $2 million, plus costs not to exceed $425,000.00. These 
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payments represent a full and final settlement of all claims for past, present and future attorneys’ 
fees and all past, present and future ordinary and extraordinary costs related to the Lawsuit, 
including the cost of determining potential class members to receive notice, as described in ¶ 47. 

58. Class Counsel agrees and acknowledges that they are personally and solely 
responsible for any further taxes owed, if any, on the payments in ¶ 57 by any taxing authority, 
whether federal, state or local. Plaintiffs and Class Counsel acknowledge and understand that the 
District will report the payments to counsel set forth in this Agreement to the U.S. Internal 
Revenue Service. Reporting of payments to class members shall be the responsibility of the 
Class Administrator. 

59. Payment to Class Counsel shall be made by wire transfer as directed by class 
counsel immediately, but in any event no more than 30 days after the Effective Date. The 
District’s obligation to make this Payment shall not accrue until Class Counsel has provided the 
information necessary to effectuate payment administratively, including the receipt of an original 
W-9 form and registration in the District’s electronic procurement system, “PASS,” for each 
payee. 

VIII.  PAYMENT LOGISTICS AND DISTRICT PROCUREMENT 

60. All payments by the District set forth in this Agreement are subject to the 
availability of an appropriation, and will not be made until the fiscal year starting October 1, 
2013, at the earliest. 

61. Subject to ¶ 59, the District will submit the payments proposed in this Settlement 
Agreement for appropriation once the Court has given its preliminary approval.  These 
appropriation requests will be processed as expediently as possible. 

62. The Administrator cannot begin work under this agreement until payment is 
appropriated by the District for the Administrator contract.   

IX. EXCLUSION FROM SETTLEMENT CLASS—OPT OUTS 

63. Any Class Member who wishes to be excluded from the Settlement Class, i.e. any 
“Opt-Out” as defined in ¶ 11, must submit a request to be excluded from the class. The request 
for exclusion must be delivered to the Administrator, or postmarked, on or before the Bar Date or 
as the Court may otherwise direct.  

64. Each Class Member who chooses not to Opt-Out from this Settlement shall be 
deemed to have submitted to the jurisdiction of the Court with respect to his/her claim. 

65. Any Class Member who does not Opt-Out as set forth in this Settlement 
Agreement, shall be deemed conclusively to have become a SCM and to be bound by the 
Settlement Agreement and all subsequent proceedings, orders and judgments herein.  

66. Any Class Member who exercises an Opt-Out, as set forth in ¶ 60, shall not share 
in any monetary benefits provided by this Settlement Agreement. 
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67. The Administrator will report to the District’s counsel and Class Counsel all Opt-
Outs upon receipt. 

X. INTEGRATION 

68. This Settlement Agreement supersedes all prior communications regarding the 
matters contained herein between the signatories hereto or their representatives. This Settlement 
Agreement is an integrated agreement and contains the entire agreement regarding the matters 
herein between the signatories hereto and no representations, warranties or promises have been 
made or relied on by any party hereto other than as set forth herein. 

69. This Agreement may not be amended or modified in any respect other than by an 
agreement in writing signed by the Parties and only if such amendment is agreed to prior to 
notice to the Class Members and Final Approval by the Court. This Agreement creates no 
obligations or duties on the part of the Parties other than as specifically stated in this Agreement. 
The Parties stipulate, agree, and acknowledge that nothing in this Agreement may be used by any 
person or entity for any purpose in any legal proceeding other than as stated specifically herein. 

70. This Settlement Agreement does not and is not intended to create any rights that 
can be relied upon or enforced by individuals who are not Parties (which term “parties” includes 
SCMs) to this Lawsuit. The Parties stipulate, agree, and acknowledge that this Agreement is not 
intended to create any third-party beneficiaries. 

71. None of the obligations and duties of any Party set forth in this Agreement may 
be assigned or delegated to any other person without the express, prior written consent of all 
other Parties. This Agreement is not severable except with the prior written consent of all Parties. 

72. All exhibits attached hereto are incorporated herein by reference and made a part 
of this Agreement. This Settlement Agreement was drafted by counsel for the parties hereto, and 
there shall be no presumption or construction against any party. This Agreement shall be 
governed by and construed and enforced in accordance with applicable federal statutes, federal 
decisional law, and the laws of the District of Columbia. 

73. Provided that all Parties hereto execute a copy of this Agreement, the Agreement 
may be executed in counterparts, each of which shall be deemed an original and all of which 
together shall constitute one and the same instrument. Executed copies of this Agreement may be 
delivered by facsimile transmission or other comparable means. This Agreement shall be deemed 
fully executed and entered into on the date of execution by the last signatory required hereby. 

XI. PRELIMINARY APPROVAL, FAIRNESS HEARING, AND 
FINAL ORDER OF APPROVAL 

74. Before this Settlement Agreement becomes final and binding on the Parties, the 
Parties shall file a Joint Motion for Preliminary Approval of Settlement, and therein to request 
that the Court vacate its decertification of special damages (Dkt. No. 328; Dec. 7, 2011). Should 
the Court decline to vacate that decision, this Agreement is null and void.  
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75. Before this Settlement Agreement becomes final and binding on the Parties, the 
Court shall hold a Fairness Hearing to determine whether to enter a Final Order of Approval. A 
proposed Final Order of Approval shall be submitted to the Court. In the event that a Final Order 
of Approval consistent with the terms set forth herein is not entered, either Party has the right to 
withdraw from the settlement. 

XII. NO ADMISSION OR WAIVER 

76. The Parties acknowledge and agree that all undertakings and agreements 
contained in this Settlement Agreement have been agreed to solely for the purpose of finally 
compromising and resolving all questions, disputes and issues between them relating to the 
litigation. This Settlement Agreement and any proceedings taken pursuant hereto shall not in any 
event be construed as, interpreted as, or deemed to be evidence of an admission or concession by 
either party for any purpose, or deemed to constitute a waiver of any legal position or any 
defenses or other rights which either of the Parties might otherwise assert in any context. Neither 
this Settlement Agreement nor any of its provisions nor any other documents related hereto nor 
any negotiations, statements or testimony taken in connection herewith may be offered or 
received in evidence in, or used for any other purpose, or in any suit, action or legal proceeding 
which either of them may now have or in the future have with any other person, as an admission 
or concession of liability or wrongdoing or as any admission or concession on the part of either 
party, except in connection with any action or legal proceeding to enforce this Settlement 
Agreement. The Parties have reached this Settlement Agreement on a commercial basis through 
arms-length negotiations and to avoid the costs and delays of further disputes, litigation and 
negotiations among them. This Settlement Agreement has been entered into without any 
concession of liability or non-liability whatsoever and has no precedential or evidentiary value 
whatsoever.  

XIII. DUTY TO DEFEND AGREEMENT 

77. The Parties and their counsel agree to defend this Agreement.  Counsel for 
Plaintiffs may not undertake the representation of objectors or persons who opt out of the 
settlement in any matter substantially related to the Released Claims if that representation 
conflicts with Counsel for Plaintiffs’ obligations as Class Counsel; however, this prohibition is 
null and void to the extent it conflicts with the D.C. Rules of Professional Conduct including but 
not limited to Rule 5.6(b).  The Parties shall take no positions contrary to, or inconsistent with, 
the terms of the Agreement. 

 
DATED: ___________ By and through 

Office of the Attorney General 
 
IRVIN B. NATHAN 
Attorney General for the District of Columbia 

 
By: ______________________________ 
Ellen Efros 
Deputy, Public Interest Division 
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Attorneys for Defendant 
       

DATED: ____________ By: _______________________ 
William Claiborne  
 Attorneys for Plaintiffs 
 
 

DATED: ____________ By: _______________________ 
Ralph Robinson  
Attorneys for Plaintiffs 
 
 

DATED: ____________ By: _______________________ 
Barrett S. Litt 
Attorneys for Plaintiffs 
 

 
 
 
LIST OF EXHIBITS REFERENCED IN SETTLEMENT AGREEMENT 
 

Exhibit A The Settlement Agreement is this Exhibit to 
the Preliminary Approval Order 

Exhibit B Proof of Claim and Release Form 

Exhibit C Class Notice 
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PROOF OF CLAIM AND RELEASE FORM in Barnes v. District of Columbia, United 
States District Court for the District of Columbia, Case 06-0315 (RCL) 

 
I, ________________________ [print name], was incarcerated in the D.C. Jail or other 

facility operated by the D.C. Department of Corrections, at some point between September 1, 
2005, and July 31, 2013; OR 

 
I, ________________________ [print name], am the personal representative of 

__________________ [print name of deceased], who has since died, but was incarcerated in the 
D.C. Jail or other facility operated by the D.C. Department of Corrections, at some point between 
September 1, 2005, and July 31, 2013: 

 
Instructions for completing the following questions: Below you are asked to provide 

information to the best of your recollection. However, even if you do not know this information 
you may qualify as a class member. Fill out whatever information you know. Questions that you 
do not know may be left unanswered.  These questions are solely intended to facilitate finding 
you in the D.C. Department of Corrections’ records. Those records will ultimately determine if 
you qualify as a class member. 
 

You should, however, check the box at the beginning of each section (asking if you were 
overdetained or if you were strip searched after becoming entitled to release) if you believe it 
applies to you.  Failure to check either of these boxes may result in your claim not being 
evaluated with respect to that class. 
 

The following is true to the best of my recollection and knowledge (please check all that 
apply and answer the follow-up questions, which are necessary to accurately process claims): 

 
______ I (or he or she) was overdetained as follows: 
 

I (or he or she) was incarcerated from _________, ___, 20___ until _________, 
___, 20___ (please be as precise as possible, as providing these dates will help to 
verify potential claims). 
 
I (or he or she) became entitled to release by Court order, or the expiration of the 
sentence, on _________, ___, 20___. 
 
I (or she or he) was not, in fact, released from the D.C. Jail or other facility 
operated by the D.C. Department of Corrections until _________, ___, 20___. 

 
 
______ I (or he or she) was strip searched as follows: 
 

I (or he or she) was taken to court from a DOC facility on _________, 
___, 20___and  was ordered released by the court or otherwise became 
entitled to release by virtue of the court appearance.  Instead, I (or he or 
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she) was returned from court to the D.C. Jail or CTF or other District 
facility, to be processed out of DOC custody and was subjected to a strip 
search and/or visual body cavity search before being released. 

 
 

Current Address 
 
______________________________ 
______________________________ 
______________________________ 
 

Address of inmate at the time  of incarceration: 
______________________________ 
______________________________ 
______________________________ 
 

 
 
 
Phone Number:_____________    
 
Date of Birth of Inmate:________________ 
 
SS#: _______________________________ 
 
Other names, aliases under which you may appear in the D.C. records: ________________ 
 
_________________________________________________________________________ 
 

I do solemnly swear, subject to the penalties of perjury, that the information provided on 
this form is true and correct to the best of my recollection and knowledge. By my signature, and 
in exchange for the sums to be provided as described in the Class Notice, I (or the estate for 
which I am personal representative) hereby waive and release all rights to any and all claims 
relating to overdetentions or strip searches by the District under any theory or cause of action 
whatsoever under District of Columbia law and federal law, up to and including July 31, 2013.  
 
 
DATE: ________________   SIGNED:  _____________________________ 
        Name 
 
 
You must mail this completed form, before _______, 2013, to: Barnes Class Administrator, 
[[address]] 
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Class and Settlement Notice 
 
NOTICE OF CLASS ACTION, PROPOSED CLASS SETTLEMENT AND HEARING 

 
RE:  Barnes, et al. v. District of Columbia., United States District Court for the 

District of Columbia, Case No. 06-0315 (RCL). 
 

This Class and Settlement Notice is available in Spanish.  Call toll-free________ 
or visit the following website:  _________________.com. (in Spanish) 

 
 
If, between September 17, 2005, and July 31, 2013, you were incarcerated in 

the District Columbia Jail and either strip searched after the time you were ordered 
or entitled to release, or were not released by midnight of the day on which you 
became entitled to release,  

 
District of Columbia records show that you may be a CLASS MEMBER.  

Therefore, you may be entitled to receive MONEY.  To receive any money in this 
pending Settlement, you must fill out and mail a Claim Form. 

 
 
There is currently pending a class action lawsuit involving such issues in the 

United States District Court for the District of Columbia.  The Court has certified the case 
as a class action, and there is a proposed Settlement.  If the proposed Settlement receives 
final court approval, CLASS MEMBERS are eligible to receive money. 

 
 

Your Claim Form 
must be postmarked or received by the Administrator 

no later than _________ 2014. 
 
If you wish to “opt out,” or be excluded from the Settlement, your opt-out 

letter must be postmarked or received by the Administrator by __________, 2014. 
 

 
If You Wish to Claim Money, 

Fill Out and Mail the Enclosed Claim Form Today. Do Not Wait. If you do not 
submit a claim on time, you will not receive any money, but will still be bound by 

the Settlement. 
 

If you receive more than one Claim Form, sign and file all Claim Forms you receive. 
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NOTICE TO CLASS MEMBERS OF PROPOSED SETTLEMENT AGREEMENT 

 
PLEASE READ THIS NOTICE CAREFULLY AND COMPLETELY. A SETTLEMENT HAS BEEN 
PROPOSED IN THE BARNES CASE THAT MAY AFFECT THE RIGHTS OF CERTAIN PERSONS 
WHO WERE INCARCERATED IN THE DISTRICT OF COLUMBIA JAIL AND OTHER FACILITIES. 
 
Why did you get this notice? 
 
1. You should read this notice because you may be entitled to claim money from a class action 

settlement. The purpose of this notice is to inform you about a proposed settlement in the 
Barnes lawsuit. The settlement may affect the rights of certain people who were incarcerated 
in facilities operated by the District of Columbia’s Department of Corrections. The 
settlement is not final. In order for the settlement to be final, the judge in this case, the 
Honorable Royce Lamberth, will hear from class members who wish to be heard and will 
then decide if the settlement is fair, reasonable, and adequate. If this notice applies to you, 
you will have an opportunity to file a claim, and indicate in writing if you object to the 
settlement, before the judge decides whether to approve it. However, to receive funds from 
this lawsuit, you must file the accompanying proof of claim within the time explained in 
this Notice. 
 

2. The rest of this notice explains the Barnes lawsuit, how to determine whether this lawsuit 
applies to you, the key terms of the proposed settlement, and how you can file the appropriate 
papers regarding your participation in the settlement. 

 
Does this notice apply to you? 

 
3. This notice applies to you if you were incarcerated in the D.C. Jail, the Correctional 

Treatment Facility (“CTF”), or any other facility operated by the Department of Corrections, 
at any time from September 1, 2005 through July 31, 2013 (“the Class Period”), and were not 
released by midnight on the date on which you were entitled to be released. This notice also 
applies to you if you were incarcerated during the time period above, were taken to court 
from a DOC facility, were ordered released by the court or otherwise became entitled to 
release by virtue of the court appearance, and were strip searched prior to your release. 

 
What is this lawsuit about? 

 
4. The Barnes lawsuit was brought in 2005 by a group of former inmates who believed that the 

District of Columbia’s Department of Corrections kept them incarcerated past the time they 
were supposed to be released, or subjected them to a strip search after they had been to court 
and were entitled to release because of the court appearance. The people who initially 
brought the lawsuit, called the “named plaintiffs,” are Carl A. Barnes, Dernard Hawkins, 
David Peterson, Toney James Malloy, Maurice Williams, and Razina Jones. They filed the 
lawsuit on their own behalf and on behalf of all other persons like them (“plaintiffs”). Carl A. 
Barnes is no longer a named plaintiff, and two additional named plaintiffs – Tyree Speight 
and Myra Diggs – have been added. 
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5. The plaintiffs sued the District of Columbia, whose agency, the Department of Corrections, 
operates the D.C. Jail and other facilities at which inmates are incarcerated. The District is 
the “Defendant” here, the party being sued. 
 

6. The plaintiffs and the defendant have written down their agreement in a document called a 
“Settlement Agreement.” Although, on __________, the judge preliminarily approved the 
agreement, the settlement is NOT FINAL. The settlement will be final only after the judge 
approves it after holding a public hearing called a “fairness hearing.” Before the judge 
decides to approve the settlement, you can tell the judge if you do not like any part of it by 
filing in writing what is called an “objection”, and you can ask the judge to let you speak at 
the fairness hearing (although whether he will do so is strictly up to him) . 
 

What are the key terms of the Settlement Agreement? 
   

7. The Settlement Agreement provides for monetary compensation for each plaintiff, based on 
the length of time they were “overdetained” and for qualifying strip searches. In exchange, 
the settlement class members are releasing all claims related to overdetentions or strip 
searches for the class period. 
 

8. Without admitting any wrongdoing and to avoid litigating these claims, the Defendant has 
agreed to pay Six Million and Two Hundred Thousand Dollars and Zero Cents 
($6,200,000.00) (“the Total Settlement Amount”), which is divided as follows 

 
a. Two Million and Nine Hundred Thousand Dollars and Zero Cents  ($2,900,000.00) to 

be paid to the settlement class members (“Distribution Fund”);  
b. Two Million Dollars and Zero Cents ($2,000,000.00) for Plaintiffs’ counsel for 

attorneys’ fees and Four Hundred Twenty Five Thousand Dollars and Zero Cents 
($425,000.00) for costs incurred by Plaintiffs’ counsel;  

c. Seventy Five Thousand Dollars and Zero Cents ($75,000.00) for special payment to 
named Plaintiffs and other Plaintiffs who testified at trial, for their special assistance 
in the case;  

d. up to Seventy Five Thousand Dollars and Zero Cents ($75,000.00) for third-party 
review of disputed claims;  

e. Four Hundred Seventy Five Thousand Dollars and Zero Cents ($475,000.00) to the 
Department of Corrections to improve inmate processing; and  

f. up to Two Hundred Fifty Thousand Dollars and Zero Cents ($250,000.00) for costs of 
administering the class settlement. Class Counsel’s attorneys’ fees and costs remain 
subject to Court approval. The Court will decide whether to approve these terms at 
the “Fairness Hearing.” 

 
9. The Distribution Fund will be distributed to Settlement Class Members who submit timely, 

valid Proof of Claim and Release Forms. The payments to Settlement Class Members who 
submit timely, valid Proof of Claim and Release Forms shall be determined and paid 
according to the following formula: 
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a.  Each Settlement Class Member who was subjected to an unlawful strip search 
during the Class Period will receive $1,000.00, no matter how many times he or 
she was strip searched. 

b. Each Settlement Class Member who was overdetained during the Class Period 
will receive $370.00 for the first day of overdetention, plus $250 per day for each 
succeeding full day of overdetention. 

c. Each Settlement Class Member may receive lower amounts. The Distribution 
Fund shall be distributed according to the number of valid and timely Proof of 
Claim and Release Forms received. The amounts to be paid Settlement Class 
Members (not including class representatives) will be adjusted if the amount to be 
awarded based on valid claims exceeds $2.9 million. In that event, the amount 
that Settlement Class Members receive will be adjusted on a pro-rated basis, 
which will result in payments to individual Settlement Class Members of amounts 
lower than those set forth above.  

d. Whether a claim is valid or not will be determined by review of records of the 
D.C. Department of Corrections. The proper and complete execution of your 
claim and release form is very important to that process because it will assist 
finding you in the D.C. records. If D.C. is unable to locate you in its records, your  
claim cannot be evaluated, and therefore cannot be paid.  If D.C. is able to locate 
you and your incarceration in its records based on your claim form, it will forward 
them to a neutral group of third-party reviewers who will determine the validity of 
the claim.  Determinations by the third-party reviewers are final and not subject to 
appeal. Because your claim form is so critical to determining the validity of 
your claim, please be sure to complete it correctly, as your claim may not be 
able to be successfully processed if it is not accurate.   

    
e. The settlement checks will be void if not cashed within six months. 

 
10. The parties expect that the amount allocated for each class will be sufficient to pay each class 

member the amounts set forth previously based on the experience that not all class members 
file claims. However, it is possible that the parties are wrong, and that the amounts to be paid 
to class members will have to be adjusted. Thus, it is important that you understand that this 
is possible. 

 
Why Is This A Class Action? 
 
11. In a class action, one or more persons, called the Class Representative(s), sue on behalf of a 

group of people who have similar claims – the Class Members.  One court then resolves the 
issues for all Class Members, except for those who exclude themselves from the class. 

 
Are There Lawyers Representing You? 
 
12. The Court has approved lawyers (called “Class Counsel”) to collectively represent you.  You 

will not be asked to pay your own personal money for the services of these attorneys and 
their associates and staff in litigating this case and negotiating this Settlement.  Instead, the 
lawyers have sought payment from the defendants, subject to final approval of the Court, as 
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is described further below.  Only Class Counsel may act on behalf of the class.  However, 
that does not prevent you from hiring your own lawyer to advise you personally about your 
rights, options or obligations as a Class Member in this lawsuit.  If you want to be 
represented by your own lawyer, you may hire one at your own expense. 

 
What Do I Need To Do To Collect Money? 

 
13. To get money from the Settlement, you must complete the enclosed Proof of Claim and 

Release Form, sign it, and mail it to the Claims Administrator on or before _________, 2014. 
By accepting the terms of this settlement, you will be waiving your right to assert a claim 
against the District of Columbia as it applies to overdetentions and strip searches during the 
Class Period. Therefore, if you do not want to waive these claims, you should opt-out of this 
settlement as described in section 17 of this Notice as set forth below. 

 
14. The name and address of the Claims Administrator are: ________ 

 
15. The Class Administrator maintains a website titled www.__________. You can go to it and 

obtain additional claim forms if you misplace yours. You can also obtain other information 
about the case on the website. 
 

What Happens If I Do Nothing? 
 
16. If you do nothing, you will not receive any money. You will still be deemed part of the Class 

Action, and you will be releasing all claims you may have related to the allegations in the 
case. Thus, it is very important that you act promptly to complete your claim form on 
time or you will not receive money but will still have no right to sue the District on these 
same issues. 
 

What Do I Need To Do If I Want To Request Exclusion or “Opt Out” From the 
Settlement? 
 
17. You may request to be excluded, or “opt out,” from the Settlement. Class Members who 

request to be excluded from the Settlement will NOT receive any money, nor will they have 
released their claims. They will then be entitled to pursue their claims individually. To 
request to be excluded from the Settlement, you must prepare and submit a written request 
with your name and address. The request must state: “I do not want to be part of the plaintiff 
settlement class in the Barnes Class Action Case.” The request must be signed by you and 
mailed to the Claims Administrator postmarked on or before _____________, 2014. (The 
contact information for the Class Administrator is set out at ¶ 14. Note that the date to file an 
Objection is different from, and earlier than, the date to file a claim. 

 
What Must I Do To Object To the Settlement? 
 
18. Any Settlement Class Member may object to the Settlement, or to any settlement term. 

Settlement Class Members must object in writing. You must file any objection by ___. Note 
that the date to file an Objection is different from, and earlier than, the date to file a claim. If 
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you object to any part of the Settlement Agreement and you want to tell the Judge, you have 
to do the following things: 

 
• You must write a letter to the Judge telling him what you do not like about the 
Settlement Agreement. Include your name, address, phone number, and signature in the 
letter. 
 
• On the first page of your letter write in large or underlined letters: “Civil Action No. 06-
cv-0315 (RCL): Objections to Settlement Agreement in Barnes v. District of Columbia.” 
 
• Mail your letter to: 

 
The Honorable Royce C. Lamberth 
U.S. District Court for the District of Columbia 
E. Barrett Prettyman U.S. Courthouse 
333 Constitution Avenue, NW 
Washington, DC 20001 

 
• You must also mail copies of your letter to the lawyers for the plaintiffs and defendant 
at the following addresses: 
 
Barnes Class Counsel 
Barrett S. Litt 
Attention: Paralegal Julia White 
Kaye, McLane, Bednarski & Litt 
234 Colorado Blvd., Ste 230 
Pasadena, CA 91101 
 
(Although there are other class counsel, it is this office that will handle issues related to 
the settlement.) 
 
AND 

 
Office of the Attorney General for the District of Columbia 
Re: Barnes Class Action 
Andrew J. Saindon, Assistant Attorney General 
Attention: Robin Massengale 
441 Fourth Street, NW, 6th Floor South 
Washington, DC 20001 
 
• If you need help writing your objections, you may ask someone to object on your 
behalf. The representative must state in the objection that he or she is your representative 
and explain the nature of the representation and the name of the class member. 

 
19. You may object to all or any part of the settlement.  
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20. DO NOT CALL THE COURT. THE COURT WILL NOT ACCEPT PHONE CALLS 
ABOUT THIS. YOU MUST SUBMIT YOUR OBJECTIONS IN WRITING. 
 

What Is the Release of Claims? 
 
21. If you are a class member and have not excluded yourself from the class as described above, 

you are waiving all your rights to all claims during the class period related to strip searches 
and overdetentions, including even those you are not aware of at present or do not suspect, in 
exchange for a monetary payment.  By participating, you will not be giving up any other 
claim(s) that you may have against the District of Columbia not covered by this Settlement. 

 
Background of Settlement. 
 
22. Plaintiffs’ lawyers believe that this Agreement is fair, reasonable, adequate, and is in the best 

interest of the class because it provides compensation for past injuries, while acknowledging 
that the DOC has substantially eliminated the problems the lawsuit was intended to address. 
Although Defendant denies that it has committed any wrongdoing, it believes that further 
litigation would be protracted, expensive, and contrary to its best interests. Thus, the Parties 
entered into settlement negotiations which resulted in the settlement. The Honorable Royce 
C. Lamberth has determined on a preliminary basis that the settlement is fair, reasonable, and 
adequate and in the best interests of the Class. 
 

23. The judge will retain jurisdiction over the case to decide any disputes about compliance with 
the Settlement Agreement. 

 
24. You may obtain a copy of the entire Settlement Agreement on the Department of 

Corrections’ website at www.doc.dc.gov. 
 
25. The lawyers for the plaintiffs are Barrett S. Litt and William Claiborne. Class members do 

not pay any fees to these lawyers. The fees are approved by the Court. The contact 
information for Plaintiffs’ counsel is contained in ¶ 18 (referring to Barnes Class Counsel)  

 
When and where will the judge decide whether to approve the Settlement Agreement? 
 
26. A final fairness hearing will be held on ____________, at ______ __.m. before the 

Honorable Judge Royce C. Lamberth of the U. S. District Court for the District of Columbia, 
at the E. Barrett Prettyman United States Courthouse. The courthouse is located at 333 
Constitution Avenue, NW, Washington, DC 20001. The hearing will be held in courtroom 
22A. 
 

27. At the final fairness hearing, the judge will consider whether the settlement is fair, 
reasonable, and adequate. The judge will consider any objections that were made according 
to the procedures described above. Plaintiffs’ and defendant’s lawyers will be available to 
answer any questions that the judge may have. 
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28. You may speak at the hearing only if you sent your objections to the judge in writing, and if 
the judge determines he will allow those who object to speak. If he does, he may decide to 
allow some and not others to do so. 
 

29. If the judge decides to approve the settlement, his decision is final and the Lawsuit will end. 
The class members will no longer be able to petition the courts for the same things they sued 
about in the Barnes lawsuit. 
 

30. If the judge does not approve the settlement, the Lawsuit will continue. 
 

When Will I Receive Money From the Settlement? 
 
31. No money will be paid until after the Settlement is approved and all possibilities of appeal 

are completed.  After that, it will likely take two to three months, and quite possibly more, to 
process all the claims, calculate the amount due to each Class Member and receive the money 
to send to the Class Members.  If you file a claim and do not receive money within eight 
months after _________, 2014, which is the last day to mail or file a claim, check the website 
for this case about when mailings are expected, or contact the Class Administrator by either 
calling _________ or writing to the Class Administrator, whose contact information is 
contained in ¶ 14. 
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75. Before this Settlement Agreement becomes final and binding on the Parties, the 
Court shall hold a Fairness Hearing to determine whether to enter a Final Order of Approval. A 
proposed Final Order of Approval shall be submitted to the Court. In the event that a Final Order 
of Approval consistent with the terms set forth herein is not entered, either Party has the right to 
withdraw from the settlement. 

XII. NO ADMISSION OR WAIVER 

76. The Parties acknowledge and agree that all undertakings and agreements 
contained in this Settlement Agreement have been agreed to solely for the purpose of finally 
compromising and resolving all questions, disputes and issues between them relating to the 
litigation. This Settlement Agreement and any proceedings taken pursuant hereto shall not in any 
event be construed as, interpreted as, or deemed to be evidence of an admission or concession by 
either party for any purpose, or deemed to constitute a waiver of any legal position or any 
defenses or other rights which either of the Parties might otherwise assert in any context. Neither 
this Settlement Agreement nor any of its provisions nor any other documents related hereto nor 
any negotiations, statements or testimony taken in connection herewith may be offered or 
received in evidence in, or used for any other purpose, or in any suit, action or legal proceeding 
which either of them may now have or in the future have with any other person, as an admission 
or concession of liability or wrongdoing or as any admission or concession on the part of either 
party, except in connection with any action or legal proceeding to enforce this Settlement 
Agreement. The Parties have reached this Settlement Agreement on a commercial basis through 
arms-length negotiations and to avoid the costs and delays of further disputes, litigation and 
negotiations among them. This Settlement Agreement has been entered into without any 
concession of liability or non-liability whatsoever and has no precedential or evidentiary value 
whatsoever. 

XIII. DUTY TO DEFEND AGREEMENT 

77. The Parties and their counsel agree to defend this Agreement. Counsel for 
Plaintiffs may not undertake the representation of objectors or persons who opt out of the 
settlement in any matter substantially related to the Released Claims if that representation 
conflicts with Counsel for Plaintiffs' obligations as Class Counsel; however, this prohibition is 
null and void to the extent it conflicts with the D.C. Rules of Professional Conduct including but 
not limited to Rule 5.6(b). The Parties shall take no positions contrary to, or inconsistent with, 
the terms of the Agreement. 

DATED: 1I" II '0
r' 

By and through 
Office of the Attorney General 

IRVIN B. NATHAN 
Attorney General for the District of Columbia 

By: ~ o.~,./ 
EllenE ros 7 
Deputy, Public Interest Division 
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UNITED STATES DISTRICT COURT 
OF THE DISTRICT OF COLUMBIA 

  
CARL BARNES, et al., 
 
Plaintiffs, 
 
v. 
 
THE DISTRICT OF COLUMBIA,  
 
Defendant. 

 
 
 
Civil Action No: 06-0315 (RCL) 
 
 
 

 
[PROPOSED] PRELIMINARY ORDER OF APPROVAL AND SETTLEMENT 

 
 Upon consideration of the Parties’ Joint Motion for Preliminary Order of Approval and 

Settlement, the Memorandum of Points and Authorities in Support thereof, the entire record 

herein, and it appearing that the relief should be granted, it is hereby ORDERED that: 

WHEREAS, the above-captioned class action is pending before this Court; and 

WHEREAS, on March 26, 2007, the Court certified a class action, pursuant to Federal 

Rule of Civil Procedure 23(b)(2) and (b)(3), consisting of two (2) classes, i.e., 

An “Overdetention Class,” consisting of (a) each person who has been, is, or in the future 

will be incarcerated in any District of Columbia Department of Corrections facility from 

September 1, 2005 forward; and (b) who was not released, or, in the future, will not be released 

by midnight on the date on which the person is entitled to be released by court order or the date 

on which the basis for his or her detention has otherwise expired (hereafter “Overdetention 

Definition”); and 

A “Strip Search Class,” consisting of each person who was, or in the future will be, from 

September 1, 2005, forward: (i) in the custody of the District of Columbia Department of 

Corrections; (ii) taken to court from a Department of Corrections facility; (iii) ordered released 

by the court or otherwise became entitled to release by virtue of the court appearance because the 
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charge on which he had been held was no longer pending or was dismissed at the hearing, was 

ordered released on his own recognizance, or had posted bail, was sentenced to time served, was 

acquitted or was otherwise entitled to release; (iv) was not the subject of any other pending cases 

or cases which imposed any condition of release other than personal recognizance; (v) was not 

the subject of any detainer or warrant; (vi) was returned from court to the DC Jail or CTF or 

other District facility, to be processed out of Department of Corrections custody; and (vii) was 

subject to a strip search and/or visual body cavity search without any individualized finding of 

reasonable suspicion or probable cause that he was concealing contraband or weapons; before 

being released, regardless of whether he was overdetained (hereafter “Strip Search Definition”); 

and 

WHEREAS, the Parties have jointly applied to the Court for an Order preliminarily 

approving the settlement of the above-named action in accordance with the terms and provisions 

of the Settlement Agreement dated November 1, 2013 (the “Settlement Agreement”) which, 

together with the exhibits thereto, sets forth the terms and conditions for a proposed settlement of 

the Lawsuit; and 

WHEREAS, the Court has read and considered that Settlement Agreement and the 

exhibits thereto and has read and considered all other papers filed and proceedings had herein, 

and is otherwise fully informed, and with good cause appearing therefore; 

NOW, THEREFORE, IT IS HEREBY ORDERED: 

1. This Order (the “Preliminary Approval Order”) incorporates by reference the definitions 

in the Settlement Agreement, and all capitalized terms shall have the same meanings set forth in 

the Settlement Agreement. 
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2. The Court has jurisdiction over the subject matter of the Lawsuit, the Parties, and all 

members of the Class. 

3. Class Counsel adequately represented the Class for the purpose of entering into and 

implementing the Settlement Agreement. Notice will be provided to all potential Class Members. 

4. Having reviewed the Settlement Agreement (with its attachments and exhibits), the Court 

hereby preliminarily approves the Settlement Agreement and the settlement and its terms 

contemplated thereby, as being fair, reasonable, and adequate within the meaning of Rule 23 of 

the Federal Rules of Civil Procedure, and as being the product of informed, arm’s length, 

negotiation by counsel. The Settlement Agreement contains no deficiencies that would prevent 

preliminary approval. The Court directs the Parties to proceed with the settlement pursuant to the 

terms and conditions of the Settlement Agreement and exhibits thereto, subject to this Court’s 

authority to determine whether finally to approve the Settlement. 

5. Carl A. Barnes was a named class representative, but is now deceased. He is accordingly 

no longer an adequate class representative, and is removed as a Named Plaintiff without 

prejudice. Tyree Speight and Myra Diggs—both of whom testified at the March 2013 trial—are 

hereby added as class representatives. 

6. The Court hereby VACATES its decertification of special damages (Dkt. No. 328; Dec. 

7, 2011, because the Parties have agreed, and the Court finds it appropriate, to enter into this 

final settlement, which would resolve all claims, including any special damages claims. 

Accordingly, the concerns that led the Court to conclude it was appropriate to decertify special 

damages do not apply, as there will not be individualized damages determinations. 
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7. For purposes of this settlement only, the Court revises the Class Period and sets it as 

September 1, 2005, through July 31, 2013, for both the Strip Search and the Overdetention 

Classes. 

8. The Court sets the following dates for purposes of this class action settlement: 

a. Final class-identifying information will be provided by the Plaintiffs to the Class 

Administrator within fourteen (14) days of the date of this Order; 

b. Mailing Class and Settlement Notice, and Claim Forms, to Class Members, as 

defined in the Settlement Agreement (Exhibit A), to be completed within two consecutive 

business days from start to finish. The first such mailing must be postmarked by December 

12, 2013, and the last such mailing must be postmarked within one business day thereafter; 

c. Publication of summary notice and posting of the notice in all DOC facilities as 

provided in the Settlement Agreement (Exhibit A): effected by December 12, 2013; 

d. Filing of Plaintiffs’ Motion for Award of Attorneys’ Fees and Costs: Must be 

filed by  January 9, 2013; 

e. Filing of Class Members’ Objections to any aspect of the Settlement (including 

Plaintiffs’ Motion for Approval of Settlement of Attorneys’ Fees and Costs): Must be filed 

by  February 12, 2014; 

f. Deadline to opt-out: Must be postmarked or received by February 25, 2014; 

g. Filing of Opposition or Reply to Objections (including to objections to award of 

attorneys’ fees and costs): Must be filed by  February 28, 2014; 

h. Filing of Proposed Final Order of Approval, which shall contain the Parties’ 

proposed language addressing any objections to the settlement timely filed by class members: 

Must be filed by February 28, 2014; and 
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i. Final Approval Hearing: March 14, 2014. 

j. Deadline for filing class claims: Must be postmarked or received by April 11, 

2014; 

9. In the event that the class notice is not mailed and initially published within the time 

specified herein, the subsequent dates contained herein will be deferred for the number of 

additional days before such notice occurs without the need for additional court approval. 

However, the Court must approve any change of the date of the Final Approval Hearing. 

10. The Court hereby finds that the proposed notice plan set forth in the Settlement 

Agreement and the form of Class Notice attached as Exhibit C to the Settlement Agreement, 

fully satisfy the requirements of Rule 23 of the Federal Rules of Civil Procedure and due 

process, and provide the best notice practicable under the circumstances to members of the Class. 

The Court hereby directs that the Class Notice be provided to the members of the Class 

substantially in the manner specified in the Settlement Agreement and substantially in the form 

as attached as Exhibit C to the Settlement Agreement, provided that the Parties, by agreement, 

may revise the Class Notice in ways that are not material, or in ways that are appropriate to 

update those documents for purposes of accuracy, and may adjust the layout of the Notice for 

clarity and efficient mailing. 

11. The Court preliminarily approves and orders the use of Gilardi & Co., LLC as class 

administrators, contingent on the execution of an acceptable contract and subject to the 

availability of an appropriation. 

12. All Class Members shall be bound by all determinations and judgments concerning the 

Settlement Agreement and the settlement contemplated hereby unless the class member has 

opted out of the settlement. 
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13. The Court’s preliminary approval of the Settlement shall be subject to further 

consideration at a hearing to be held before this Court on March 14, 2014 at 10:00 a.m. (the 

“Fairness Hearing”). The Court will determine at or following the Fairness Hearing whether the 

proposed settlement is fair, reasonable, and adequate and should be finally approved by the 

Court. The date and time of the Fairness Hearing shall be set forth in the Class Notice. 

14. By no later than 15 days prior to the Fairness Hearing, Class Counsel and counsel for the 

Defendant shall file with the Court any papers in support of final approval of the settlement.  

15. The Court reserves the right to adjourn the Fairness Hearing from time to time without 

further notice by adjournment announced in open court and to rule upon the settlement at any 

time after the Fairness Hearing. 

16. The Court may approve the Settlement, with such modifications as may be agreed to by 

the Parties, without further notice to Class Members. 

17. If for any reason the Settlement Agreement is not finally approved by the Court or 

otherwise does not become effective, this Preliminary Approval Order shall be rendered null and 

void and shall be vacated nunc pro tunc, the Parties will revert to the positions they occupied 

prior to the execution of the Settlement Agreement, and all proceedings in connection with the 

settlement shall be without prejudice to the status quo ante rights of the Parties to the Lawsuit. In 

this event, the Parties expressly do not waive, and will not be construed to have waived, any 

claims, arguments, objections, and/or defenses. 

IT IS SO ORDERED. 

Signed by Royce C. Lamberth, Judge, on ______ 2013.  
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