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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

ELOUISE PEPION COBELL et al., on their own 
behalf and on behalf of all persons similarly 
situated, 
 

Plaintiffs, 
 

v.  
 

 
KEN SALAZAR, Secretary of the Interior, et al.,  
 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 

 
 
 
 
 
 
Civil Action  
No. 96-1285 (TFH) 
 
 

 
NOTICE WITH RESPECT TO D.C. BAR RULE 1.15 AND D.C. IOLTA RULES 

 
 On December 17, 2010, this Court, by conference call with counsel for the parties, 

discussed Plaintiffs’ Unopposed Motion for Order Designating J.P Morgan as the Qualifying 

Bank as well as the related motion to expedite [Dkt. Nos. 3656, 3657].  The Court asked whether 

D.C. Bar Rule 1.15 and the District of Columbia’s Interest on Lawyers Trust Account (“DC 

IOLTA”) program, referenced therein, govern the administration of plaintiffs’ settlement funds.  

Further, the Court requested additional detail on JPMorgan’s fee structure to determine whether 

to approve JPMorgan as the “Qualified Bank” in accordance with terms set forth in the 

December 7, 2010 Settlement Agreement, as amended, and the Claims Resolution Act of 2010, 

Public Law 111-291 (Dec. 8, 2010; 124 Stat. 3064).  Plaintiffs address each of the Court’s issues 

below. 
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I. Neither D.C. Bar Rule 1.15 Nor the D.C. IOLTA Program Govern the 
Administration of Plaintiffs’ Settlement Funds.  
 

D.C. Bar Rule 1.15 does not govern the administration of the Cobell settlement funds and 

the settlement funds are not within in the scope of the DC IOLTA program.  Following a review 

of the rule and a discussion with Bar counsel,1 it is clear that Rule 1.15 only governs the 

administration of “funds” in the possession of an attorney.2  However, only certain funds 

governed by Rule 1.15 are administered under the D.C. IOLTA program.  To be eligible for 

IOLTA, the funds must be (1) nominal in amount or (2) expected to be held for a short period of 

time.  Rule 1.15(b). 

Cobell settlement funds are not governed by Rule 1.15 and are not within the scope of the 

DC IOLTA program for a variety of independent reasons.   First, they are not governed by Rule 

1.15 because they never will be in the possession of Class Counsel.  At no time, will Class 

Counsel control the investment or disposition of such funds.  Nor will Class Counsel hold the 

funds at their disposal.3  Settlement funds will be wired directly from the Department of Treasury 

into one or more trust accounts at the Qualifying Bank in the name, and for the benefit, of the 

Cobell plaintiffs.  No funds for distribution to Cobell class members will be provided to, paid 

through, or passed through Class Counsel.  No distribution check will be signed by Class 

                                                
1 See generally Exhibit 1, Affidavit of Dennis M. Gingold, dated December 20, 2010. 
2 Rule 1.15(a).  Rule 1.15(b) provides that “[a]ll trust funds shall be deposited in an “approved 
depository” as that term is defined in Rule XI of the Rules Governing the District of Columbia 
Bar.”  However, among other things, the Settlement Agreement defines a “Qualifying Bank” or 
“Qualified Bank” as one that is “well capitalized” within the meaning of 12 CFR § 325.103.  
Settlement Agreement at A.29.  Plaintiffs counsel have reviewed the banks on the Rule XI 
“approved” list and, in the opinion of plaintiffs’ counsel, those banks would not appear to be 
“Qualified” or otherwise would meet the standards that here are required.  None would appear to 
meet historical performance standards of the JPMorgan Private Bank or possess the experience 
of JPMorgan in class action mega settlement distributions.    
3 See, e.g., WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY (2002) at 1170 (defining 
“possession” as “the act or condition of having or taking into one’s control or holding at one’s 
disposal”). 
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Counsel.  Distribution may occur only on order of this Court. Therefore, Cobell plaintiffs’ funds 

are not, and will never be, in the possession of Class Counsel and accordingly, are not “trust 

funds” governed by Rule 1.15.  And, unless funds are governed by Rule 1.15, they cannot be 

eligible for IOLTA. 

Second, even if Rule 1.15 somehow can be construed as governing the subject settlement 

funds, they are excluded from the IOLTA program by the program’s own terms.  IOLTA is a 

means of appropriating income earned on funds deposited primarily for the benefit of attorneys 

so that the Bar can help pay the cost of legal services for indigent persons.4  Pursuant to 

Appendix III to the Revised D.C. IOLTA Rules, interest on funds governed by IOLTA belongs 

to (and is construed as owned by) the D.C. Bar Foundation.5  That is why interest earned on 

IOLTA eligible funds is paid into the District of Columbia Bar Foundation.  The goal of the Bar 

Foundation is lofty and important. However, the funds do not qualify because here both principal 

and interest belong to the Cobell plaintiffs, not Class Counsel and not the Bar Foundation.   

Third, by its express terms, Rule 1.15(b) limits the funds covered by IOLTA to those that 

are “nominal in amount” or “held for a short period of time.”6  Typically, IOLTA funds consist 

of attorneys’ “unearned fees and unincurred costs.” See, e.g., Rule 1.15(e); Exhibit 1 at ¶ 4.  

They also include other types of clients’ funds that are nominal in value.          

Cobell plaintiffs’ funds are not IOLTA eligible because they total over $1.5 billion, an 

amount that, ordinarily, is not viewed as “nominal,” a term defined by Webster’s Third 

                                                
4 See, e.g., http://www.abanet.org/legalservices/iolta/ioltliti.html, an American Bar Association 
publication that summaries the stated justification and underlying case law for the appropriation 
of interest earned on accounts covered by the IOLTA program. 
5Seehttp://www.dcbarfoundation.org/index.php/banking-on-justiceiolta-program/for-
lawyers/ioltarules.  
6 Trust funds that are nominal in amount or are held for a short period of time shall be held at an 
approved depository and in compliance with the District of Columbia’s Interest on Lawyers 
Trust Account (D.C. IOLTA) program. 
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International Dictionary as “small, slight, or negligible.”7  The amount in issue alone excludes 

these funds from coverage under Rule 1.15(b). Moreover, the settlement funds will generate 

interest even in the current historically low interest rate environment.  Accordingly, an 

appropriation of interest from the plaintiffs would violate the Takings Clause of the Fifth 

Amendment.  See, e.g., Brown v. Legal Foundation of Washington, 538 U.S. 216 (2003)  

(explaining that Just Compensation Clause of the Fifth Amendment is not violated since the 

funds there could not generate net earnings for the attorney’s client). 

In addition, the Cobell funds are not “unearned fees” or “unincurred costs,” which, 

typically, are the funds covered by the IOLTA program.  They are funds are created by the 

litigation settlement agreement and they will be held in trust by a Qualified Bank as defined by 

the Settlement Agreement, ratified by Congress, and approved by this Court.   

Moreover, the settlement funds will not be held for “a short period of time” as described 

in Rule 1.15(b).  No one knows with certainty how long the distribution process will take; 

however, complete distribution is not doable within a “short period of time,” a period understood 

by most to be one “of brief duration” or “abbreviated.”8  

Further, all funds will be held until disbursed on this Court’s express approval and order.  

Court approval, as a condition precedent to disbursement, is not contemplated for IOLTA funds, 

which are viewed as being held at the disposal and in the discretion of attorneys in possession.  

Protection and safekeeping of these trust funds, including the amount plaintiffs earn on their 

investment is paramount and required under black letter trust law.  That goal, the Claims 

Resolution Act of 2010, and controlling trust law would be undermined materially if earned 

                                                
7 See, e.g., WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY (2002) at 1534.  
8 Id. at 2102. 
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income is appropriated from class members.  Income is credited to class members,9 not Class 

Counsel.   

Simply put, the Cobell settlement funds are not eligible IOLTA funds.  Interest earned on 

these funds belongs to the Cobell plaintiffs, not the Bar Foundation.  And, it is Constitutionally 

infirm as well as a violation of the Agreement and Claims Resolution Act to permit the Bar 

Foundation to claim ownership of interest earned on the Cobell plaintiffs’ settlement funds.  

Accordingly, inasmuch as the subject funds (a) are not in the possession of Class Counsel; (b) 

are Congressionally-approved litigation settlement funds, not nominal “unearned fees” or 

“unincurred costs” of Class Counsel; and (c) will not be held for a “short period of time,” neither 

Rule 1.15 nor the D.C. IOLTA program governs the administration of Cobell settlement funds.  

Bar counsel concurs.10   

II. JPMorgan Fee Structure and Operation of the Settlement Account.  
 

This Court inquired about the fees earned by JPMorgan should they be designated as 

the Qualifying Bank. JPMorgan earns fees in its mutual funds by applying an expense ratio, 

expressed as an annual percentage, against the value of the investment. A money market 

fund’s yield is quoted net of this expense ratio. The current expense ratios associated with the 

JPMorgan investments discussed in the Joint Motion are as follows: 

U.S. Treasury Plus Money Market Fund, Institutional (IJTXX) – 0.21% 

100% U.S. Treasury Money Market Fund, Capital (CJTXX) – 0.18%11 

                                                
9 Undistributed residual amounts, if any, will be deposited in a scholarship fund exclusively for 
the benefit of Indian children.  Settlement Agreement at G.1.a.  This, too, has been ratified in the 
Claims Resolution Act of 2010. 
10 See generally Exhibit 1. 
11 JPMorgan confirmed on Friday, December 17, 2010, that the settlement funds would be 
eligible to participate in the 100% U.S. Treasury Securities Money Market Fund at the “Capital” 
level; a class of shares above “Institutional.”  The “Institutional” class of shares (Ticker Symbol: 
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To the extent, and for the limited period of time funds are held in a depository 

account, the Unlimited FDIC Coverage Non Interest Bearing Account will be utilized while 

available (2 year period). There is no cost to the Settlement Account to maintain assets in this 

vehicle. In addition, JPMorgan will waive administrative fees (such as monthly maintenance 

fees) while settlement funds are held in this account.  Funds are necessarily and temporarily 

held in an Unlimited FDIC Coverage Non Interest Bearing Account as checks cannot be 

drafted on a trust account. In these circumstances, funds would be held in an Unlimited FDIC 

Coverage Non Interest Bearing Account for a limited period of time. By statute, the 

unlimited FDIC protection is available from December 31, 2010 through January 1, 2013.12 

This Court also inquired about the process for the distribution of funds.  With respect 

to the payments to the Claims Administrator (The Garden City Group, Inc.) and the Notice 

Contractor, upon order of the Court, Dennis Gingold and Geoffrey Rempel jointly will 

execute an authorization for JPMorgan to draft and transmit checks or wire transfers on an 

                                                                                                                                                       
JTSXX) described in the joint Motion has a current expense ratio of 0.21%. The “Capital” class 
of shares (Ticker Symbol:  CJTXX) has a current expense ratio of 0.18%; a savings of 3 basis 
points. It is estimated that settlement funds invested in the 100% U.S. Treasury Securities Money 
Market Fund might result in fees ranging from $750,000.00 to $1,800,000.00 to JPMorgan. 
($1.8MM assumes $1BN in assets invested for 12 months in the JPMorgan 100% US Treasury 
Money Market Fund) depending on a variety of factors including: the amount of time funds are 
invested; the amount of fees, costs and expenses deducted from the settlement funds pursuant to 
the Settlement Agreement, and this Court’s orders; and, JPMorgan’s ability to assess the full 
expense ratio. In this low interest rate environment, many institutions, including JPMorgan, have 
waived all or part of the expense ratios on money market funds (so that clients do not experience 
a “negative yield”).  
12 The option to hold assets in a non-interest bearing deposit was included for the additional 
reasons: the Unlimited FDIC Coverage Non Interest Bearing Account ensures the protection of 
the principal; it complies with the terms of the Settlement Agreement; and, flexibility. While it is 
unlikely that JPMorgan would close its U.S. Treasury money market funds, the Unlimited FDIC 
Coverage Non Interest Bearing Account would be available. 
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ongoing basis to the appropriate payee in accordance with invoiced amounts approved by 

this Court. 

There is a slightly different process for the payment of funds to Class Members.  

Following Final Approval, and consistent with the terms of the Settlement Agreement, 

plaintiffs will ask this Court for an order approving a distribution schedule for payments to 

Class Members, including name, address and amount.13 Upon order of this Court approving 

the payment as set forth in the schedule, Messrs. Gingold and Rempel jointly will authorize 

JPMorgan and The Garden City Group to distribute funds pursuant to the Court-approved 

distribution schedule expressly approved by this Court. The Garden City Group will prepare 

and transmit checks or wire transfers to Class Members and interface with JPMorgan to 

ensure that returned funds are properly deposited in the correct account(s). A final 

accounting will be rendered to this Court following distribution. 

 

                                                
13 Such information would be subject to the Privacy Act and would be filed under seal.  
Approximately 370,000 class members will participate in the first distribution and 500,000, or 
more, will participate in the second.  
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Respectfully submitted this 20th day of December 2010. 
 

/s/ Dennis M. Gingold             
DENNIS M. GINGOLD 
D.C. Bar No. 417748 
607 14th Street, N.W. 
9th Floor 
Washington, D.C. 20005 
(202) 824-1448 

 
/s/ Keith M. Harper 
KEITH M. HARPER 
D.C. Bar No. 451956 
JUSTIN GUILDER 
D.C. Bar No. 979208 
MICHAEL ALEXANDER PEARL 
D.C. Bar No. 987974 
KILPATRICK STOCKTON, LLP 
607 14th Street, N.W. 
Washington, D.C. 20005 
(202) 508-5844 
 
DAVID COVENTRY SMITH 
N.C. Bar No. 12558 
Admitted Pro Hac Vice 
KILPATRICK STOCKTON LLP 
1001 West Fourth Street 
Winston-Salem, NC 27101-2400 
336-607-7392 
 
WILLIAM E. DORRIS 
Georgia Bar No. 225987 
Admitted Pro Hac Vice 
ELLIOTT LEVITAS 
D.C. Bar No. 384758 
KILPATRICK STOCKTON LLP 
1100 Peachtree Street 
Suite 2800 
Atlanta, Georgia 30309 
404-815-6104 
 
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that a copy of the foregoing NOTICE WITH RESPECT TO D.C. BAR RULE 
1.15 AND D.C. IOLTA RULES was served on the following via facsimile, pursuant to agreement, 
on this day, December 20, 2010. 
 

Earl Old Person (Pro se) 
Blackfeet Tribe 
P.O. Box 850 
Browning, MT 59417 
406.338.7530 (fax) 
 
 

/s/ Shawn Chick 
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