
UNITED STATES DISTRICT COURTFOR THE DISTRICT OF COLUMBIAUNITED STATES OF AMERICA ::v. : CRIMINAL NO.  08-324 (RJL):NING YE, :       :Defendant. :____________________________________:
GOVERNMENT’S RESPONSE TO THE DEFENDANT’S MOTION TO DISMISS THE INDICTMENT AS VIOLATIVE OFDEFENDANT’S FIFTH AMENDMENT RIGHTSThe United States of America, by and through its attorney, the United States Attorney for theDistrict of Columbia, respectfully responds to the defendant’s Motion to Dismiss the Indictment asViolative of Defendant’s Fifth Amendment Rights. On September 4, 2009, the defendant filed a motion to dismiss the indictment alleging thatbecause the grand jury did not return an indictment in the conjunctive, should a petit jury be chargedin the disjunctive and convict the defendant in a trial of this matter, a Fifth Amendment issue wouldarise as to whether the defendant was convicted of a means of the offense for which he had beencharged by the grand jury.  Upon review of the indictment in response to the defendant’s motion, thegovernment for the first time became aware of the typographical error in the indictment.  Indeed, thegovernment believed that the word “and” was used to separate the means of committing the offensesthat were charged under 18 United States Code, Section 111.  Notwithstanding that the currentindictment correctly tracks the language of 18 United States Code, Section 111, to prevent anypossible Fifth Amendment issues that may later arise, the government will immediately seek asuperseding indictment to correct the typographical error.  
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Contrary to the defendant’s assertion, the indictment in this case is not fatally defective.   Thegovernment submits that the defendant would not be prejudiced by the government seeking asuperseding indictment to correct a typographical error.   Dismissal is not warranted in this casebecause the defendant has been on release on his personal recognizance and has had notice of themeans by which the government is alleging that the offense occurred.WHEREFORE, for the reasons stated above and at any argument on this matter, the UnitedStates respectfully requests that the defendant’s motion be denied.Respectfully submitted,CHANNING D. PHILLIPSUnited States AttorneyD.C. Bar No. 415-793By:                      /s/                                 Karla-Dee ClarkAssistant United States AttorneyD.C. Bar No. 435-782555 Fourth Street, N.W., Room 4846Washington, D.C. 20530(202) 305-1368Karla-Dee.Clark@usdoj.gov
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