
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNiTED STATES OF AMERICA )
)

v. )
)

THEODORE F. STEVENS, )
)

Defendant. )

FILED UNDER SEAL

No. 08-231 (EGS)

GOVERNMENT'S SUBMISSION IN RESPONSE
TO THE COURT'S JANUARY 21 2009 ORDER

The Government respectfully submits this memorandum in connection with its response

to the Court's January 21, 2009 Order, in which the Court directed the Government to file under

seal and provide to the defendant,

all communications to, from, or between anyone in Ithe Public Integrity Section ("PIN")],
and any other office within DOJ, including but not limited to the Office of Inspector
General ("OIG"), the Office of Professional Responsibility ("OPR"), the FBI, and the
U.S. Attorney's Office for the District of Alaska, between November 15, 2008 and the
present regarding the complaint filed by Special Agent Chad Joy ("thc Joy Complaint")[.J

Dkt. 274 ("the January 21 Order") at 1-2.

The Government deeply regrets that the proceedings surrounding the Joy Complaint have

escalated to this stage. We submit this inemorandwii in an attempt to clear up any existing

confusion regarding two related but distinct concepts: "whistleblower status" and

"whistleblower protection." In prior statements to the Court, Government counsel have

sometimes used these two terms imprecisely, and their statements have contributed unnecessarily

to the confusion. January21 Order at 1 (inquiry focused on the Government's

"determination" that Agent Joy "was entitled to whistleblower protection, and when any such

determination was communicated to [PIN]"); jçj at 10 ("none of the four attorneys present for the
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government * * * informed the Court that Agent Joy had not been afforded whistleblower

status."); j. at 12 (quoting PIN Chief William M. Welch's statement that Agent Joy "does not

qualify for whistleblower status"); j (quoting PIN Principal Deputy Chief Brenda K. Morris's

agreement that Agent Joy was notified by OPR that he had been "denied whistleblower

protection"). The Government never intended to mislead the Court. Instead, its misstatements

resulted from counsel's fitilure fully to understand the relevant procedures and protections

applied to "whistleblower" complaints.

Because the distinction between "whistleblower status" and "whistleblower protection"

is critical to understanding the context for the Government's prior statements to the Court, we

turn first to a brief discussion of applicable legal principles and then to an explanation of the

nature and timing of the Government's knowledge with respect to Agent Joy's status and

protections. We believe that, with these legal principles and this factual background in mind, the

Government's submission of materials today fuily demonstrates its good faith and truthful

dealings with the Court.

APPLICABLE LEGAL PRINCIPLES

The Department of Justice has adopted regulations that establish procedures and

protections for Federal Bureau of Investigation (FBI) employees who, as "whistleblowers," make

a "protected disclosure." 28 C.F.R. § 27.1, et seq. ("Whistleblower Protection for Federal

Bureau of Investigation Employees"). Under the regulations, a disclosure is "protected" if "the

person making it reasonably beiicves it evidences":

(1) A violation of any law, rule or regulation; or
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(2) Mismanagement, a gross waste of funds, an abuse of authority, or substantial and
specific danger to public health or safety.

28 C.F.R. § 27.1(a). Once a "protected disclosure" has been received, the regulations protect the

"whistleblower" from "reprisal" for the disclosure in the form of an adverse "personnel action."

28 C.F.R. § 27.2(a).' The FBI whistleblower regulations also establish procedures for

investigating allegations of a reprisal, and for awarding corrective action and other relief to a

whistleblower who has been retaliated against for making a protected disclosure. 28 C.F.R.

§ 27.3 - 27.6. Accordingly, under the regulations, "whistleblower protection" includes both the

protection against retaliation that attaches as soon as the employee makes a protected disclosure

and the corrective action and other relief that can be awarded in the event of reprisal.

Unlike the term "whistleblower protection," the term "whistleblower status" does not

appear in either the FBI regulations or in the Whistleblower Protection Act of 1989, 5 U.S.C. §

1213 . The courts; however, occasionally use that term to describe the status of someone

who has made a protected disclosure, and hence is protected from reprisal. £e Horton v. Dep't

of Navy. 66 F.3d 279, 284 (Fed. Cir. 1995) (Merit Systems Protection Board erred in finding that

employee was not entitled to "whistleblower status" because the disclosed misconduct was not

sufficiently serious); Gardner v. Dep't of Treasury, 64 F.3d 671 (Table), 1995 1vVL 375943 *1

(Fed. Cir. 1995) ("The administrative judge (AJ) concluded that the OSHA complaint constituted

a protected disclosure and, therefore, Gardner qualified for whistleblower status."); Marano v.

Justice. 2 F.3d 1137, 1143 (Fed. Cir. 1993) (equating the "fact of disclosure" with "the

'Personnel action," which is defined in 28 C.F.R. § 27.2(b) and 5 U.S.C. §
2302(a)(2)(A), does not, by its plain terms, include disclosure of a whistleblower complaint to a
Court for use in a criminal proceeding.
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whistleblower's status as a whistleblower"); Fiorillo v. U. S. Dept. of Justice. Bureau of Prisons,

795 F.2d 1544, 1550 (Fed. Cir. 1986) ("{T]o be given 'whistleblower' status and thus the

protections under 5 U.S.C. § 2302(b)(), the primary motivation of the employee must be the

desire to inform the public on matters of public concern, and not personal vindictiveness.").

As the regulations and the case law make clear, an allegation of an adverse personnel

action is not a prerequisite to protection from reprisal. As long as the "whistleblower"

reasonably believes that the information he disclosed evidenced a violation of any law, rule, or

regulation by another Department of Justice employee, he falls within the protection of the FBI

whistleblower regulations - i.e., he is entitled to "whistleblower status."

FACTUAL BACKGROUND2

Sometime in late November 2008, Special Agent chad Joy, one of the two case agents

assigned to the Stevens trial, submitted a self-styled whistleblower complaint alleging instances

of misconduct against his fellow case-agent and the prosecutors. This complaint explicitly

requested "any and all whistleblower protections," but made no allegations of reprisals. D.E. 262

at 7. Agent Joy's complaint was referred to the Office of Professional Responsibility (OPR),

which advised him on December 4, 2008, that it intended to investigate his misconduct

allegations. T - OPR further advised Agent Joy that because he had not alleged any

reprisals resulting from his complaint, OPR lacked "jurisdiction to initiate any investigation

The January 21 Order was prompted by a remark made by PIN Chief William M. Welch
at a January 14, 2009 status conference. At this status conference, Chief Welch infonned the
Court that FBI Agent Chad Joy did not "qualif' for whistleblower status." In its subsequent
orders on January 14,2009, January 16, 2009, and January 21, 2009, the Court expressed its
concern that, in light of Chief Welch's remark, the Government had previously misled the Court
and/or failed adequately to keep the Court infàrmed regarding the whistlebiower status of this
FBI Agent.
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pursuant to 28 C.F.R. §27.3 into whether you are entitled to relief as an aggrieved

whistleblower." D.E. 264, Exh. A.
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On December 5,

Later that day, Principal

Deputy Chief Morris called to apprise the Court and defense counsel that the Government would

be making a filing the following week.

Nonetheless, Chief Welch and others at PIN remained concerned about the privacy rights

of Agent Joy and others identified in his complaint, including FBI Special Agent Mary Beth

Kepner. Accordingly, on December II, 2008, the Stevens trial team provided

the Court with Agent Joy's complaint exparte and Under seal. (Defense counsel were provided

Notably, the December 4 letter - which Chief Welch did not Iequst and did not receive -
does not address Agent Joy's "status" as a whistleblower. In fact, the letter makes no legal
detennination of any kind regarding Agent Joy's complaint.

Accordingly, Chief Welch formed the
belief that "whistleblower stiatus is a concept reserveu iusveiy iuumose complainants who
have alleged reprisal - a belief that he held until only very recently. As the applicable legal
principles discussed above reveal, that belief was erroneous.
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with a redacted copy.) in an accompanying pleading, the Government argued

that the complaint should not be made public because disclosure "could threaten or impede

ongoing investigations, the rights of innocent thi'xl parties, and the privacy interests of

individuals and entities." Motion for Leave to File Under Seal and for a Protective Order filed

12/11/08 at 1. Likewise, in a December 15, 2008 teleconference, Principal Deputy Chief Morris

expressed uncertainty about whether the Joy complaint could be publicly disclosed and continued

to emphasize the privacy interests at stake. 12/15/08 Tr. 7-8.

iii

On December 16, 2008, Agent Joy advised that he did nOt intend for his complaint to. be

made public. - At a hearing on December 19, 2008, Principal Deputy Chief

Morris continued to argue that the complaint should not be made public in light of the privacy
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interests at stake, including those of Agent Kepner. 12/19/08 Tr. 5-27, 41-54. She did not,

however, argue that Agent Joy's status as a "*histleblower" precluded public disclosure of his

complaint. Moreovei, although Agent Joy's counsel argued that Agent Joy had "intended to

invoke whistleblower protections," j at 37, he acknowledged under questioning from the Court

that he knew of no authority that would permit the Court to seal the complaint on this basis

alone. j at 39.

As the Government turned to the task of respondingto the defense motion to dismiss

based on Agent Joy's complaint, Chief Welch and Principal Deputy Chief Morris thscussedthe

difficulty of responding based on the redacted complaint that had been publicly released after the

December 19, 2008 heating. They decided to seek to lift certain remaining redactions, while still

protecting Agent Joy's identity to avoid allegations or appearances of reprisal or retaliation.

Chief Welch made this proposal at the January 14, 2009 status hearing, identifying

several reasons why the existing ,edactions were cumbersome and unwarranted, but continuing
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to adhere to the view that Agent Joy's identity "may still be redacted." 1/14/09 Tr. 4. Chief

Welch also noted at that time that Agent Joy "does not qualify for whistleblower status." j at 8.

In making this statement, Chief Welch was merely relaying his understanding that Agent Joy had

still not alleged reprisal or retaliation He did not mean to suggest to the Court

that Agent Joy had no protections against any future reprisal or retaliation, that his complaint was

no longer pending, or that any legal determination bad been made about the mçrits of that

complaint.
________

Chief Welch came to the conclusion that, instead of informing the Court that Agent Joy "does

not qualify for whistlebiower status," he shoujd have informed the Court that, although Agent

Joy had not yet alleged facts sufficient to warrant any remedy as an aggrieved whistleblower,

there had been no denial ofhis whistleblower protections against reprisal or reialiation or any

legal determination on his claim. -

* *.*

The factual recitation set forth above clarifies several issues highlighted in the Court's

previous orders.

First, the Government's December 11,2008 filings did not misrepresent the relevant

facts to the Court. In particular, the Government's Sealed Menxrandurn correctly represented

that in the days followingDecember 2,2008, the Government "received additional information,

guidance and advice to satisfy itself that any possible statutoryand regulatory confidentiality
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concerns surrounding a request for whistleblower protection had been fuly [sic] explored and

addressed, and would not prohibit a disclosure to the Court at a minimum." Sealed

Memorandum filed 12/11/08 at 2. In fact, as the discussion above makes clcai, during that

period the Government's attorneys did seek and receive, guidance regarding whether Agent Joy's

request for whistleblower protection precluded disclosure to the Court, and they further

considered the privacy interests of those implicated by Agent Joy's complaint, including Agent

Joy himself,

Second, the Government did not argue during the December 19,2008 hearing that "the

complaint shOuld notbe made public in view of the potential whistleblower protections * * * at

stake." January 21 Order at 8. Indeed, the Government did not even mention the word

"whistleblower" during this hearing. Instead,'the Government argued that Agent Joy's complaint

should remain under seal based on Agent Joy's desire to keep his allegations confidential, the

privacy interests of Agent Joy and others, and the existence of an on-going OPR investigation.

12/15/08 Tr. 5-7, 9, 14.

l'hird, any confusion regarding Agent Joy's "status" as a "whistleblower" was not the

result of an intentional attempt to mislead the Court. Based on their interactions with OPR,

Chief Welch and Principal Deputy ChiefMoths mistakenly linked'the term "whistleblower ___

status" to an allegation of reprisal. They did not intend to convey, however, that any component

of the Department of Justice had determined that his complaint did not satis1' the requirements

for a protected disclosure or that his supervisors were free'to retaliate against him. In fact, as we

explain above, as long as Agent Joy reasonably believed at the time he flied his complaint that

his disclosures evidenced a violation of any law, rule or regulation by another Department of
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Justice employee, he was entitled to status as a "whistleblower," and his supervisors could not

take adverse personnel action or otherwise retaliate against him on account of his disclosure.

TIPL GOVERNMENT'S SUBMISSION

Read literally, the January 21 Order would require the disclosure of communication

"to, from, or between anyone in OPI, and any other office within DOJ" between November 15,

2008 and January 21,2009, that relates in any way to "the complaint filed by Agent Joy."

January 21 Order at 18. Other, more specific statements by the Court, however, suggest that the

focus of the January 21 Order is more limited.

For example, the January 21. Order makes clear the Court's "determination that an

accounting of the communications with OPI regarding Agent Joy's whistleblower status is

necessary." January 21 Order at 15; see j at 14 ("More importantly, the government does

not explain the basis for Mr. Welch's representation to the Court at the January 14,2009 hearing

that [PIN] had ascertained that Agent Joy did not qualify for such protection?'); 1/14/09 Tr. at 20

("THE COURT: I want a declaration from the Attorney General. I want to find out what - how

the Government handled this whole matter on whistleblower status * * I want to know what

your office [i.e., PIN] knew and when it knew it."); Id at 23 ("THE COURT:. So what's critical

is, did your office know that he'd been denied whistleblower status?"); ibid. ("THE COURT: All

right. I want a paper trail and I want the information trail. I need to know. I need to know.");

jj1j. ("THE COURT: It's completely different if the Government told hin, 'YQu aren't entitled

to this status,' and that's something I should have known because I would have done things

completely differently had I know, had I known that he'd been denied status.").
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In light of these statements, the Government's submission provides materials relating to

what the Government (and specifically attorneys within PiN) knew about Agent Joy's

"whistleblower" status and protectiors, when the Government learned what it knew, and the

reasons for the Government's representations to the Court regarding Agent Joy's

"whistleblower" status and protections. To that end, the Government hereby submits under seal

for in camera inspection the following: (1) email communications; (2) declarations from William

M. Blier, Paul Colby, Raymond Hulser, Elaine N. Lammert, Patty Merkamp Stemler, and

William M. Welch. Collectively, these materials detail communications requested by the Court

"related to the Department of Justice's determination as to whether [Special Agent Chad Joy]

was entitled to whistleblower protection, and when any such determination was conununicated to

[PIN]." January21 Order at 1.

To the extent the Court desires a broader disclosure, the Government respectfully objects.

First, in the Government's view, the specific concerns identified in the Court's orders do not

require a more sweeping disclosure. Second, in light of one of the defendant'spending motions

to dismiss (which focuses on Agent Joy's allegations), attempting to catalogue all of the

communications "to, from, or between anyone in OPI, and any other office within DOJ"

regarding Agent Joy's complaint would be impossible. Finally, and perhaps most important,

requiring the wholesale disclosure of internal Department of Justice communications made

during pending litigation would impermissibly intrude on the Department's work product

protections, frifra at 12-13 & n. 6.

2 To be clear, the Government is compelled to preserve any and all applicable privileges
with respect to both the material it submits today as well other materials not provided to the
Court - and specifically materials that would reveal the communications and mental impressions
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The January 21 Order directed the Government to provide its responsive production "to

the defendant pursuant to the protective order already in place in this case." January 21 Order at

18. The Government is nonetheless making its submission in camera because, in tb' process of

gathering all potentially responsive materials and infonnation, it has become apparent that

compliance Would require the production of substantial amounts of privileged and work-product

protected materials. For the same reason, the Government is providing defendant (and the Court)

with a redacted version of this memorandum.

As noted above, the attached documents outline in detail various communications

between and among PIN attorneys and other Department of Justice components regarding Agent

Joy's "whistleblower" status, including their knowledge of that status, when they learned what

they knew, and what actions they contemplated taking and did take in response to what they

learned. These materials reveal core work-product protected material: communications, mental

impressions, strategic considerations, and litigation decisions undertaken by attorneys who were

at all relevant times (and indeed still are) in the midst of litigation.6 Under the circumstances, the

of attorneys currently in the midst of preparing the Government's response to the defendant's
Motion to Dismiss based on the Joy Complaint. The latter material, in the Government's view,
has no bearing on the concerns expressed by the Court in its January 21, 2009 Order, and thus is
•not "directly related" to the information the Government provides today. United States v. (Under
Seafl. 748 F.2d 871, 875 n.7 (4th Cir. 1984); see Fed. R. Evid. 502(a).

It is beyond dispute that the work product doctrine applies to government attorneys
conducting criminal investigations or prosecutions. Fed. R. Crim. P. 16(a)(2) ("Except as
Rule 16(a)(1) provides otherwise, this rule does not authorize the discovery or inspection of
reports, memoranda, or other internal government documents made by an attorney for the
government."). United States v. Koskerides. 877 F.2d 1129, 1133-34 (2d Cir. 1989)
("Rule 16 clearly recognizes the prosecution's need for protecting communications concerning
legitimate trial tactics") (internals marks and citation omitted); United States v. Milikowsky. 896
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Government - with its filing under seal and with a request for in camera review - has sought

fully to preserve its rights with respect to the production of privileged or otherwise protected

materials.7

CONDITIONAL REQUEST FOR A STAY

As noted above, the government has cpnstrued the January 21 Order not to require that it

produce communications unrelated to Agent Joy's whistleblower status. Should the Court

disagree with this construction, we hereby request that the Court stay its January 21 Order for

two weeks, a period that would permit the Government to seek reconsideration and/or appellate

review. The Government has also objected to the portion of the Court's order directing it to

provide the defendant with copies of its internal communications. Likewise, if the Court should

overrule the Government's objection to providing its communications to the defendant, the

Government asks that it provide notice of this decision before releasing any communications, and

that it afford the Government a two-week period in which to evaluate how best to proceed, in

light of its concerns that the communications in question are privileged, and not subject to

disclosure.

F.Supp. 1285, 1307-09 (D. Conn. 1994) (declining to provide defendants with review of
government's "work product," based on prior version of Rule 16), ffd. 65 F.3d 4 (2d Cir. 1995);
United States v. Gangi, 1 F.Supp2d 256, 263 (S.D.N.Y. 1998); United States . Fort, 478 F.3d
1099 (9th Cir. 2007) (Rule 16(aX2) extends to state police reports written prior to federal
invc1vement.

- •;•

The Government's production of these materials to the Court for in camera review does
not itself waive any applicable privileges. United States v. Zolin, 491 US. 554, 568 (1989); j
re: Perrio Co.. 128 F.3d 430,441 (6th Cir. 1997); Burliiigton N.R. Co. v. Omaha Pub Power
Dist., 888 F.2d 1228, 1232 (8th Cir. 1989); Anderson v. Dep't of Health'and Human Services.
907 F.2d 936, 942 (lOth Cir. 1990).
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Respectfully submitted,

PA'ITY MERKAMP STEMLER
Chief, Appellate Section

WIlLIAM M. WELCS'II
Chief, PphliThtegrity Section_

747J
BRENDA K. MORRIS
Principal Deputy Chief
Public Integrity Section
Criminal Division,
U.S. Department of Justice
1400 New York Ave. NW, 12th Floor
Washington, D.C. 20530
Tel: 202-514-1412
Fax: 202-514-3003

Date: January 30, 2009

-15-

Case 1:08-cr-00231-EGS     Document 285      Filed 02/05/2009     Page 15 of 15


