
[ORAL ARGUMENT HELD APRIL 20, 2010]

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

                                                                                  
 )

SUFYIAN BARHOUMI, Detainee, )
Appellant, )

)
v. ) No. 09-5383

)
BARACK H. OBAMA, President of the )
United States, et al., )

Appellees. )
)

                                                                                   )

MOTION OF APPELLEES BARACK H. OBAMA ET AL.
TO MODIFY COURT’S JUNE 11, 2010 ORDER TO SHOW CAUSE

Appellees Barack H. Obama et al. hereby move in this Court for modification

of this Court’s show cause order of June 11, 2010.  The Court’s show cause order

prohibits Government counsel from disclosing, receiving, or using the Court’s

opinion and judgment for any purpose other than that of responding to this order. 

This order is far more restrictive than the district court protective order that applies

to this and the other Guantanamo habeas cases.

Government counsel is currently drafting the reply brief for the Government

in Mohammedou Salahi, et al. v. Barack Obama, et al., No. 10-5087, where a number

of legal issues are raised that are addressed by this Court’s decision in Barhoumi. 
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Under the terms of the show cause issued by this Court, however, it is appears that

Government counsel is prohibited at present from referencing the Barhoumi decision

in a draft reply brief, and from circulating such a draft to relevant client agencies. 

Modification of this Court’s order is therefore necessary to permit the Government

to draft, circulate and file a timely reply brief in Salahi.

For the reasons further explained below, the Government respectfully requests

that the Court’s opinion and judgment be subject only to those restrictions that apply

to the use and handling of classified information as set forth in the governing district

court protective order.  We further request that the Court adopt that practice more

generally in regard to Guantanamo habeas appeals.   

1.  On June 11, 2010, this Court issued a judgment and unredacted opinion in

this case.  The Court marked material that the Court understood to be classified in the

opinion, and indicated in its show cause order that the shaded material would be

redacted from the version of the opinion that would be publically released.  The Court

ordered the Government to show cause by June 17, 2010, why any of the non-shaded

material in the attached opinion should nonetheless be redacted from the public

opinion.  The Court’s show cause order also provided that “no person may disclose,

receive, or use the opinion, or this order and attached judgment, for any purpose other

than that of responding to this order.”  In a subsequent order on June 21, 2010, the
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Court ordered that the redacted and unredacted opinions of the Court “will continue

to be treated as classified and subject to the restrictions set forth in the court’s June

11, 2010 order.”  

2.  One of the Government counsel in this case, Robert Loeb, is also counsel

of record in Salahi v. Obama.  The Government’s reply brief in Salahi is due on June

23, 2010.  The Government has sought a one-week extension of time, but that motion

was opposed by petitioner’s counsel in that case.  At this time, the Court has not yet

acted on the Government’s extension motion.  

The Court’s opinion and judgment in Barhoumi are now binding authority of

the Court, and it would best serve the interests of the Court for the Government to be

able to set forth in its reply brief why the binding precedent in Barhoumi forecloses

arguments pressed by the petitioner-appellee in Salahi.  Accordingly, Government

counsel wishes to cite the Barhoumi decision in the reply brief in Salahi, and to

explain how it bears on the issues raised in that appeal.  Government counsel also

wishes to circulate a draft reply brief to others at the Department of Justice and at the

relevant client agencies prior to its filing date.

Under the terms of the Court’s show cause order, however, it appears that

Government counsel is prohibited from using the Barhoumi decision in a reply brief

in another case, or from circulating a proposed draft brief in Salahi that cites and
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discusses the Barhoumi decision to other government officials.  Thus, modification

of this Court’s show cause order is necessary to permit the appropriate drafting,

circulation and filing of the classified reply brief in Salahi. 

4.  We note that in the district courts, from which these Guantanamo cases

arise, the courts have not placed similar bars on the use of circulation of the district

court’s classified opinions.  Rather, the treatment and handling of the classified

opinion in controlled by the governing protective order (see In re: Guantanamo Bay

Detainee Litigation, Misc. No. 08-0442 (TFH) (Sept. 11, 2008)), which specifies the

parties’ obligations and restrictions in handling and storing classified material.  We

submit that the same practice should be adopted by this Court.  In other words, this

Court should order the Government to provide a public, unclassified version of the

opinion within a specific time period, but the handling and distribution of the

classified opinion will otherwise be controlled by the governing protective order.  

We further request that the Court adopt that practice more generally in regard to

Guantanamo habeas appeals.   
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CONCLUSION  

For the foregoing reasons, the Government respectfully requests that this Court

modify its June 11, 2010 order to remove the restriction on the disclosure, receipt, or

use of the Court’s opinion and judgment in Barhoumi, and that the Court’s Barhoumi

opinion and judgment be subject only to those restrictions that apply to the use and

handling of classified information as set forth in the governing district court

protective order.  We further request that the Court adopt that practice more generally

in regard to opinions issued in the Guantanamo habeas appeals.  

Respectfully submitted,

/s/ Robert M. Loeb          
ROBERT M. LOEB
   (202) 514-4332

SHARON SWINGLE
   (202) 353-2689

                                Attorneys, Appellate Staff
  Civil Division, Room 7250
  Department of Justice
  950 Pennsylvania Ave., N.W.
  Washington, D.C.  20530

JUNE 2010
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CERTIFICATE OF SERVICE

I hereby certify that on June 22, 2010, I filed and served the foregoing Motion

To Modify Court’s June 11, 2010 Order To Show Cause.  The response was filed

with the Court through the CM/ECF system, and the exhibits to the response were

filed with the Court by hand delivery.  Service copies of the response (without

exhibits) were served on the following counsel, who is a registered CM/ECF user,

through the CM/ECF system:

Shayana Devendra Kadidal
Center for Constitutional Rights
666 Broadway, 7th Floor
New York, NY 10012

and on the following counsel by electronic service and first-class mail, postage

prepaid:

Scott Barker
Jonathan Bender
HOLLAND & HART, LLP
555 Seventeenth Street, Suite 3200
Denver, CO  80202-3979
SBarker@hollandhart.com
JBender@hollandhart.com

/s/ Sharon Swingle          
Sharon Swingle
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