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Introduction 

In this action under the Freedom of Information Act, 5 U.S.C. § 552, on remand from the 

D.C. Circuit, 655 F.3d 1 (D.C. Cir. 2011), this Court must decide whether the Department of 

Justice correctly determined that releasing information about 6 prosecutions that resulted in 

acquittals or dismissals could reasonably be expected to constitute an unwarranted invasion of 

the acquitted and dismissed individuals’ personal privacy, within the meaning of FOIA 

Exemption 7(C), 5 U.S.C § 552(b)(7)(C), because it would undeservedly subject them to fresh 

public scrutiny on unsustained criminal charges. 

Background 

I. The ACLU’s FOIA Request and the Department of Justice’s Initial Response. 

On November 29, 2007, the American Civil Liberties Union (“ACLU”) sent a FOIA 

request to the Executive Office for United States Attorneys (“EOUSA”), a component of the 

Department of Justice, asking for records relating to the government’s use of cell phone location 

data in criminal prosecutions. See U.S. Department of Justice’s Second Statement of Material 

Facts Not in Dispute (“Second Statement of Facts”) ¶ 1. The request sought five categories of 

records; only the fifth is still at issue. Id. ¶¶ 1–2. In Category 5, ACLU seeks disclosure of: 

The case name, docket number, and court of all criminal 
prosecutions, current or past, of individuals who were tracked 
using mobile location data, where the government did not first 
secure a warrant based on probable cause for such data. 

Id. ¶ 1. The ACLU asked EOUSA to look for such records within certain of its own offices as 

well as in United States Attorney’s Offices in six states and the District of Columbia. Id.  
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The parties adopted a unique procedure to respond to Category 5. The Department of 

Justice proposed asking all the Assistant United States Attorneys in the criminal divisions of nine 

United States Attorney’s Offices1 to answer the following four questions: 

1. Do you know of any application granted on or after September 
12, 2001, to permit the government to obtain information from 
mobile carriers about where an individual’s cell phone was (or is) 
located where no judicial determination of probable cause was 
made? 

2. If your answer to Question 1 is “yes,” was any individual 
prosecuted after any such application was granted? If so, please 
provide the case name and docket number (including court) of 
each prosecution. 

3. If your answer to Question 1 is “yes,” do you know of any 
application granted since November 16, 2007, to permit the 
government to obtain “GPS or similarly precise location data 
(sometimes called ‘E-911 data’) on target [cell]phones” from 
mobile carriers where no judicial determination of probable cause 
was made? 

4. If your answer to Question 3 is “yes,” was any individual 
prosecuted after any such application was granted? If so, please 
provide the case name and docket number (including court) of 
each prosecution. 

Id. ¶ 3 (emphasis added). The attorney responses to Questions 2 and 4—that is, the case name 

and docket number of each prosecution identified as responsive to this inquiry—would comprise 

the Department’s entire response to Category 5. Id. This Court approved the proposal on 

November 20, 2008, and the Department then emailed the inquiry to the specified Assistant 

United States Attorneys. Id. 

                                                 
1 The United States Attorney’s Office for (1) the Central District of California, (2) the 

Northern District of California, (3) the District of Columbia, (4) the Southern District of Florida, 
(5) the Eastern District of Louisiana, (6) the Middle District of Louisiana, (7) Northern District 
of Indiana, (8) the District of Nevada, and (9) the District of New Jersey. See Second Statement 
of Facts ¶ 3. 
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The nine offices initially reported 240 responsive prosecutions.2 Id. ¶ 4. Upon further 

review, 11 of these 240 were determined to be duplicative or not responsive. Id. ¶ 6. So in total, 

the offices identified 229 prosecutions responsive to Category 5 of ACLU’s FOIA request. Id. 

The Department originally withheld the case names and docket numbers of all of the 

responsive prosecutions under FOIA Exemption 7(C), id. ¶ 5, which permits agencies to 

withhold law-enforcement records that, if released, “could reasonably be expected to constitute 

an unwarranted invasion of personal privacy,” 5 U.S.C. § 552(b)(7)(C).3 

II. The Prior Motion for Summary Judgment. 

In mid-2009, the Department and the ACLU filed cross motions for summary judgment 

regarding, among other issues, the lawfulness of withholding these case names and docket 

numbers under Exemption 7(C). See Memorandum in Support of Defendant’s Motion for 

                                                 
2 The Department of Justice mistakenly stated in a prior status report that the nine offices 

reported 255 responsive prosecutions. See Defendant’s Status Report at 6, ECF. No. 20 (“Two 
hundred thirty-two case names and docket numbers were identified in response to Question 2 of 
the e-mail. Twenty-three case names and doc[ket] numbers were identified in response to 
Question 4 of the e-mail.”). Subsequent papers in this case relied on that errant representation, 
see, e.g., Defendant’s Statement of Material Facts Not in Dispute at 3–4, ECF No. 26-8 (quoting 
Defendant’s Status Report at 6), with the result that both the Court of Appeals and this Court also 
stated that the number was 255, see, e.g., ACLU v. U.S. Department of Justice, 655 F.3d 1, 4 
(D.C. Cir. 2011); ACLU v. Department of Justice, 698 F. Supp. 2d 163, 165 (D.D.C. 2010). 

The Department believes that the error stemmed from the accidental miscounting of instances 
reported by the United States Attorney’s Offices in which the government secured a judicial 
order permitting it to obtain an individual’s cell phone location data but did not prosecute the 
individual. (Category 5 and the email inquiry sought records only about “prosecutions,” so non-
prosecutions are not responsive.) For example, the United States Attorney’s Office for the 
District of New Jersey “identified seventy-nine (79) cases . . . in which the Court granted the 
government’s application to permit it to obtain mobile phone location information without 
making a judicial finding of probable cause,” but only “sixty-six (66) of these cases resulted in a 
criminal prosecution.” Declaration of Karen M. Finnegan, Attachment GG at 1, ECF No. 26-7. 
The mistaken counting of these 13 non-prosecutions, plus 2 others, probably from the Northern 
District of Indiana, see Finnegan Declaration, Attachment O at 1, ECF No. 26-6, is likely why 
the status report stated that 255 prosecutions were identified as responsive instead of 240. 

 
3 The Department also withheld all of the case names and docket numbers under 

Exemption 6, and some of them under Exemption 7(A). See Second Statement of Facts ¶ 5. 
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Summary Judgment at 16–20 (May 29, 2009), ECF No. 26-1; Plaintiffs’ Memorandum in 

Opposition to Defendant’s Motion and in Support of Plaintiffs’ Cross-Motion for Summary 

Judgment at 12–19 (July 24, 2009), ECF No. 29; Defendant’s Memorandum in Further Support 

of its Motion and in Opposition to Plaintiffs’ Motion at 2–14 (Aug. 31, 2009), ECF No. 32; 

Plaintiffs’ Reply at 1–8 (Sept. 25, 2009), ECF No. 35.  

Judge Robertson ruled that the names and docket numbers of prosecutions that resulted in 

a public conviction or guilty plea must be disclosed, but that the names and docket numbers of 

other prosecutions, such as those resulting in acquittals or dismissals, were exempt under 7(C). 

See Order of March 26, 2010, ECF No. 40, and its accompanying Memorandum, ECF No. 39, 

which is reported at ACLU v. Department of Justice, 698 F. Supp. 2d 163 (D.D.C. 2010). Judge 

Robertson began his analysis by explaining that “criminal defendants are not without privacy 

rights in the FOIA context,” ACLU, 698 F. Supp. 2d at 165 (citing Judicial Watch v. Department 

of Justice, 365 F.3d 1108, 1125 (D.C. Cir. 2004)), and that “the public nature of court records 

does not eliminate [criminal defendants’] interest in avoiding further disclosure,” id. (citing U.S. 

Department of Justice v. Reporters Committee for Freedom of the Press, 489 U.S. 749, 770 

(1989); Harrison v. Executive Office for United States Attorneys, 377 F. Supp. 2d 141, 148 

(D.D.C 2005)). The judge went on to determine that FOIA “allocate[d] a greater privacy interest 

to persons who were acquitted, or whose cases were dismissed or sealed (and remain under seal), 

and a considerably lesser privacy interest to persons who were convicted, or who entered public 

guilty pleas.” Id. at 166. Judge Robertson then considered the countervailing public interest in 

disclosure and found that “[i]t may be true that the public has a substantial interest in the subject 

of cell phone tracking – in knowing what Big Brother is ‘up to’ – but the ACLU provides only a 

meager explanation of just how the release of case names and docket numbers will advance that 
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interest.” Id. Balancing the interests, Judge Robertson concluded that “the public interest in 

‘what the government is up to’ outweighs the privacy interests of persons who have been 

convicted of crimes or have entered public guilty pleas; but that the privacy interests of persons 

who have been acquitted, or whose cases have been sealed and remain under seal, or whose 

charges have been dismissed, outweigh the public interest in disclosure of their names and case 

numbers.” Id.4 

Both parties appealed. The D.C. Circuit affirmed the ruling that prosecutions resulting in 

public convictions or guilty pleas must be released; vacated for further factfinding the ruling that 

prosecutions resulting in acquittals and dismissals were exempt, as the record was silent on 

whether there were any such prosecutions; and remanded for the district court to develop the 

record. ACLU v. U.S. Department of Justice, 655 F.3d 1, 19–20 (D.C. Cir. 2011). Writing for the 

panel, Judge Garland first considered the responsive prosecutions in which the defendants were 

convicted or pleaded guilty in public. The Court of Appeals agreed “with the district court that 

the disclosure of convictions and public pleas is at the lower end of the privacy spectrum.” Id. at 

7. Judge Garland nonetheless clarified: “This is not to say that a convicted defendant has no 

privacy interest in the facts of his conviction. As the government points out, disclosure of a 

criminal conviction may be embarrassing and stigmatizing, and may endanger one’s prospects 

for successful reintegration into the community. But it is to say that those interests are weaker 

than for individuals who have been acquitted or whose cases have been dismissed.” Id. (brackets, 

citation, and quotation marks omitted). The Court of Appeals concluded that convicted 

defendants had “more than a de minimis privacy interest, [but] not . . . much more.” Id. at 12. On 

the other side of the ledger, the Court of Appeals found a “significant public interest in 

                                                 
4 This Court also held, among other things, that the Department had adequately searched for 

records responsive to ACLU’s request. ACLU, 698 F. Supp. 2d at 168. 
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disclosure” of the case information about convictions and public guilty pleas. Id. “The disclosure 

sought by the plaintiffs would,” in the Court’s view, “shed[] light on the scope and effectiveness 

of cell phone tracking as a law enforcement tool. It would, for example, provide information 

about the kinds of crimes the government uses cell phone tracking data to investigate. . . . 

Disclosure would also provide information regarding how often prosecutions against people who 

have been tracked are successful, thus shedding some light on the efficacy of the technique and 

whether pursuing it is worthwhile in light of the privacy implications.” Id. at 13–14. Given this 

slight privacy interest and strong public interest in disclosure, the D.C. Circuit held that releasing 

the names and numbers of prosecutions resulting in convictions and public guilty pleas “will not 

constitute an ‘unwarranted’ invasion of personal privacy under Exemption 7(C).” Id. at 16. 

Turning to the prosecutions that ended in acquittals or dismissals, the Court of Appeals 

reiterated that Judge Robertson’s “distinction between indictments resulting in convictions or 

guilty pleas, and those resulting in acquittals or dismissals, or cases that remain sealed . . . makes 

some intuitive sense, as both parties agree that the disclosure of information regarding acquittals, 

dismissal of charges, or sealed cases raises greater privacy concerns than the disclosure of 

information regarding public convictions or public pleas.” Id. at 17. But, the panel pointed out, 

“the record does not reveal whether there are any cases that [resulted in acquittal or dismissal, or 

that remain sealed].” Id. Rather than “resolve a question that may turn out to be purely 

academic,” the panel held “that the better course is to vacate this portion of the district court’s 

decision and remand the case for that court to determine whether any of the docket numbers refer 
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to cases in which the defendants were acquitted, or to cases that were dismissed or sealed (and 

remain sealed).” Id.5 

III. The 6 Remaining Case Names and Docket Numbers in Dispute. 

Following the remand, the Department reviewed its list of responsive prosecutions to 

determine which resulted in public convictions or guilty pleas and which resulted in other 

outcomes. See Second Statement of Facts ¶ 6. After completing this review, the Department 

released to the ACLU the case names and docket numbers of the 214 prosecutions that had 

resulted in public convictions or guilty pleas. Id. ¶ 7. The Department withheld the names and 

numbers of 15 other cases: 4 resulting in dismissals; 2 resulting in acquittals; and 9 for other 

reasons (e.g., sealed cases). Id. ¶ 8. 

The ACLU is challenging the withholding only of “the case names and docket numbers 

of [the six] cases that resulted in acquittals or dismissals.” ACLU’s Response to Court Order at 1 

(Mar. 9, 2012), ECF No. 56. The Department is withholding these names and numbers under 

Exemptions 6 and 7(C).6 See Second Statement of Facts ¶ 8. A summary of the disclosure status 

                                                 
5 The D.C. Circuit also ordered this Court to determine on remand certain facts relevant to a 

draft application to engage in warrantless cell phone tracking (“Document 22”) that the 
Department had withheld in full, and to a template application (“Document 29”) that the 
Department had partially released. ACLU, 655 F.3d at 17–19, 20. These issues are now moot. 
The Department has since released the disputed portion of Document 29 and has explained in 
greater detail why it withheld Document 22. See Notice of Filing Documents for In Camera 
Inspection and Status Report at 1–2 (Feb. 24, 2012), ECF No. 55. As a result, the ACLU is no 
longer contesting either withholding. See ACLU’s Response to Court Order at 1 (Mar. 9, 2012), 
ECF No. 56. 

 
6 Although the Department is withholding the contested case names and docket numbers 

under both Exemption 6 and Exemption 7(C), this Court need address only Exemption 7(C). 
When records withheld under both Exemption 6 and Exemption 7(C) were compiled for law 
enforcement purposes—which the parties agree is true of the withheld records here, see ACLU, 
655 F.3d at 6; ACLU, 698 F. Supp. 2d at 165 n.2—there is “no need to consider Exemption 6 
separately because all information that would fall within the scope of Exemption 6 would also be 
immune from disclosure under Exemption 7(C).” Roth v. U.S. Department of Justice, 642 F.3d 
1161, 1173 (D.C. Cir. 2011); accord ACLU, 655 F.3d at 6. 
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of the responsive prosecutions, broken down by United States Attorney’s Office, is given in the 

following table:  

Table 1: Release Status of Prosecutions Responsive to Category 5 

United States  
Attorney’s Office 

Prosecutions  
Identified as  
Responsive 

Released 
(Convictions  

& Guilty Pleas) 

Withheld  
and Not 

 Disputed 

Withheld 
and 

 Disputed 
Central District  

of California 22 22 0 0 

Northern District  
of California 39 29 9 1  

(dismissal) 
District  

of Columbia 16 13 0 3  
(dismissals) 

Southern District 
of Florida 60 58 0 2  

(acquittals) 
Northern District  

of Indiana 0 0 0 0 

Eastern District 
of Louisiana 2 2 0 0 

Middle District 
of Louisiana 6 6 0 0 

District  
of Nevada 1 1 0 0 

District  
of New Jersey 83 83 0 0 

Total 229 214 9 6 
  Source: Declaration of John F. Boseker ¶ 17. 
 
In short, of the 229 prosecutions identified as responsive to Category 5 of the ACLU’s FOIA 

request, the Department has released 214 and withheld 9 without challenge. This case boils down 

to a dispute about whether the Department correctly withheld under FOIA’s privacy exemptions 

the remaining 6 prosecutions that ended in acquittals or dismissals. 
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Argument 

I. Legal Standards. 

A. Summary judgment standards for FOIA cases. 

“FOIA cases are typically and appropriately decided on motions for summary judgment.” 

People for the Ethical Treatment of Animals v. National Institutes of Health, 2012 U.S. Dist. 

Lexis 49823, at *9 (D.D.C. Apr. 10, 2012) (quoting Moore v. Bush, 601 F. Supp. 2d 6, 12 

(D.D.C. 2009)). Summary judgment is warranted in a FOIA case, as in any other case, “if the 

movant shows that there is no genuine dispute as to any material fact and the movant is entitled 

to judgment as a matter of law.” Federal Rule of Civil Procedure 56(a); see Darui v. U.S. 

Department of State, 798 F. Supp. 2d 32, 37 (D.D.C. 2011). An agency in a FOIA case “is 

entitled to summary judgment if no material facts are in dispute and if it demonstrates ‘that each 

document that falls within the class requested either has been produced . . . or is wholly exempt 

from the Act’s inspection requirements.’” Students Against Genocide v. Department of State, 257 

F.3d 828, 833 (D.C. Cir. 2001) (quoting Goland v. CIA, 607 F.2d 339, 352 (D.C. Cir. 1978)).  

A district court reviewing an agency’s decision to withhold a document under a FOIA 

exemption “shall determine the matter de novo . . . , and the burden is on the agency to sustain its 

action.” 5 U.S.C. § 552(a)(4)(B). If the agency shows that a withheld document raises legitimate 

privacy concerns under Exemption 7(C), then the burden switches to the requester “to establish a 

sufficient reason for the disclosure.” National Archives & Records Administration v. Favish, 541 

U.S. 157, 172 (2004). 

B. FOIA Exemption 7(C). 

Exemption 7(C) exempts from disclosure “records or information compiled for law 

enforcement purposes, but only to the extent that the production of such law enforcement records 

or information . . . could reasonably be expected to constitute an unwarranted invasion of 
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personal privacy.” 5 U.S.C. § 552(b)(7)(C). Congress chose the words of this provision carefully, 

giving special consideration to the privacy interests at stake:  

[The language in Exemption 7(C)] is in marked contrast to the language in 
Exemption 6, pertaining to “personnel and medical files,” where withholding is 
required only if disclosure “would constitute a clearly unwarranted invasion of 
personal privacy.” § 552(b)(6). The adverb “clearly,” found in Exemption 6, is not 
used in Exemption 7(C). In addition, whereas Exemption 6 refers to disclosures 
that “would constitute” an invasion of privacy, Exemption 7(C) encompasses any 
disclosures that ‘could reasonably be expected to constitute’ such an invasion. 
Exemption 7(C)’s comparative breadth is no mere accident in drafting. We know 
Congress gave special consideration to the language in Exemption 7(C) because it 
was the result of specific amendments to an existing statute. 

Favish, 541 U.S. at 165–66 (some citations and quotation marks omitted). 

The parties agree that the threshold requirement for invoking Exemption 7(C)—that the 

requested information was “compiled for law enforcement purposes”—is satisfied in this case. 

See ACLU, 655 F.3d at 6; ACLU, 698 F. Supp. 2d at 165 n.2. So the only question for this Court 

is whether public disclosure of the names and docket numbers of the 6 cases in which the 

defendants were acquitted or had the charges against them dismissed “could reasonably be 

expected to constitute an unwarranted invasion of personal privacy.” 

To resolve that question, this Court “must balance the public interest in disclosure against 

the privacy interest Congress intended the Exemption to protect.” ACLU, 655 F.3d at 6 (brackets, 

citation, and quotation marks omitted). If the agency shows that a legitimate privacy interest 

exists, then the burden flips to the requester to show that (1) “the public interest sought to be 

advanced is a significant one, an interest more specific than having the information for its own 

sake,” and (2) “the information is likely to advance that interest.” Favish, 541 U.S. at 172; 

accord Boyd v. Criminal Division of the U.S. Department of Justice, 475 F.3d 381, 387 (D.C. Cir. 

2007); People for the Ethical Treatment of Animals, 2012 U.S. Dist. Lexis 49823, at *27. The 

only public interest that can be considered in this balancing is “the extent to which disclosure 
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advances the basic purpose of the Freedom of Information Act to open agency action to the light 

of public scrutiny, thereby furthering the citizens’ right to be informed about what their 

government is up to.” ACLU, 655 F.3d at 6 (citations and quotation marks omitted). 

II. As This Court Already Held, the Case Names and Numbers of Prosecutions Ending 
in Acquittals or Dismissals Are Exempt from Disclosure Under Exemption 7(C). 

This Court previously held that “the privacy interests of persons who have been 

acquitted, . . . or whose charges have been dismissed, outweigh the public interest in disclosure 

of their names and case numbers.” ACLU, 698 F. Supp. 2d at 166. There is no reason to reach a 

different conclusion now. In the instant case, the D.C. Circuit agreed with this Court’s allocation 

of a stronger privacy interest to defendants who were acquitted or whose prosecutions were 

dismissed than to those who were convicted or who pleaded guilty. ACLU, 655 F.3d at 7. 

Plaintiffs agree too. Id. at 17 (“both parties agree that the disclosure of information regarding 

acquittals [and] dismissal of charges . . . raises greater privacy concerns than the disclosure of 

information regarding public convictions or public pleas”). And nothing in the D.C. Circuit’s 

opinion suggests that this Court misunderstood the public interest at stake. The D.C. Circuit 

vacated the portion of this Court’s ruling concerning acquittals or dismissals solely for further 

development of the record, not because it identified any legal errors. Id. Now that the 

Department has released the names and docket numbers of 214 responsive prosecutions, 

disclosure of the names and numbers of the 6 acquittals and dismissals will make only a marginal 

contribution, at best, to public knowledge of the scope and effectiveness of cell phone tracking as 

a tool of law enforcement. Given the strong privacy interest in withholding this information, and 

the minimal public interest in disclosure, releasing this information “could reasonably be 

expected to constitute an unwarranted invasion of personal privacy.” 5 U.S.C. § 552(b)(7)(C). 
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Accordingly, this Court should reinstate its prior holding that Exemption 7(C) exempts this 

information from disclosure. 

A. Persons who have been acquitted or who have had all charges against them 
dismissed have a substantial privacy interest in nondisclosure. 

The Supreme Court has adopted a broad construction of the privacy interests protected by 

Exemption 7(C). Rejecting a “cramped notion of personal privacy,” the Court instead has 

emphasized that “privacy encompass[es] the individual’s control of information concerning his 

or her person.” U.S. Department of Justice v. Reporters Committee for Freedom of the Press, 489 

U.S. 749, 763 (1989). In other words, privacy “is the claim of individuals . . . to determine for 

themselves when, how, and to what extent information about them is communicated to others.” 

Id. at 764 n.16 (citation omitted). There is thus a “privacy interest inherent in the nondisclosure 

of certain information even where the information may have been at one time public.” Id. at 767; 

accord U.S. Department of Defense v. Federal Labor Relations Authority, 510 U.S. 487, 500 

(1994) (“An individual’s interest in controlling the dissemination of information regarding 

personal matters does not dissolve simply because that information may be available to the 

public in some form.”).  

The Supreme Court has also held “as a categorical matter that a third party’s request for 

law enforcement records or information about a private citizen can reasonably be expected to 

invade that citizen’s privacy.” Reporters Committee, 489 U.S. at 780. Part of the justification for 

this categorical ruling is that individuals have a “‘strong interest’ . . . ‘in not being associated 

unwarrantedly with alleged criminal activity.’” Fitzgibbon v. CIA, 911 F.2d 755, 767 (D.C. Cir. 

1990) (emphasis added) (quoting Dunkelberger v. Department of Justice, 906 F.2d 779, 781 

(D.C. Cir. 1990)); accord People for Ethical Treatment of Animals, 2012 U.S. Dist. Lexis 49823 

at *18–20 (collecting cases). Being associated with alleged criminal activity subjects an 
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individual to public stigma, embarrassment, and potential harassment. See King v. U.S. 

Department of Justice, 830 F.2d 210, 233 (D.C. Cir. 1987) (“We have admonished repeatedly 

‘that disclosing the identity of targets of law-enforcement investigations can subject those 

identified to embarrassment and potentially more serious reputational harm’” (quoting Senate of 

the Commonwealth of Puerto Rico v. U.S. Department of Justice, 823 F.2d 574, 588 (D.C. Cir. 

1987))); Bast v. U.S. Department of Justice, 665 F.2d 1251, 1254 (D.C. Cir. 1981) (“the 7(C) 

exemption recognizes the stigma potentially associated with law enforcement investigations and 

affords broader privacy rights to suspects”); Fund for Constitutional Government v. National 

Archives & Records Service, 656 F.2d 856, 866 (D.C. Cir. 1981) (holding that release of 

information about individuals “investigated but not charged with a crime” “represents a severe 

intrusion on the privacy interests of the individuals in question and should yield only where 

exceptional interests militate in favor of disclosure”). This interest extends to individuals who 

have been prosecuted but not convicted. See Brady-Lunny v. Massey, 185 F. Supp. 2d 928, 932 

(C.D. Ill. 2002) (“[P]roviding a list of inmates’ names here would be an unreasonable invasion of 

privacy. Some of the inmates under federal control are merely . . . [pretrial] detainees who have 

not been . . . convicted of crimes. Releasing their names to the press or any other information 

seeker would stigmatize these individuals and cause what could be irreparable damage to their 

reputations.”). Put differently, individuals do not forfeit the interest they have in maintaining 

their privacy simply by virtue of the fact that they were criminally investigated or prosecuted in 

the past. Cf. Wolston v. Reader’s Digest Association, 443 U.S. 157, 166–68 (1979) (private 

individuals are not automatically transformed into public figures simply by being prosecuted). 

Indeed, the Supreme Court has held that one of Congress’s reasons for enacting 

Exemption 7(C) was to stanch the flow of information from the federal government about law 
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enforcement actions against individuals that did not result in conviction (for example, arrests 

without prosecution or unsuccessful prosecutions). In Reporters Committee, the Court held that 

FBI rap sheets—which include both conviction and nonconviction data—are categorically 

exempt from disclosure under Exemption 7(C). Part of the justification for this holding was that 

in “47 states nonconviction data cannot be disclosed at all for non-criminal justice purposes, or 

may be disclosed only in narrowly defined circumstances, for specified purposes.” 489 U.S. at 

754 n.2. And while “[s]tate policies, of course, do not determine the meaning of a federal 

statute, . . . they provide evidence that the law enforcement profession generally assumes—as has 

the Department of Justice—that individual subjects have a significant privacy interest in their 

criminal histories. It is reasonable to presume that Congress legislated with an understanding of 

this professional point of view.” Id. at 767. In other words, the privacy interest protected by 

Exemption 7(C) is at its zenith for law enforcement records relating to investigations and 

prosecutions that did not result in criminal convictions. 

This privacy interest extends to preventing the disclosure of case names and docket 

numbers of federal prosecutions. See Long v. U.S. Department of Justice, 450 F. Supp. 2d 42, 

64–71 (D.D.C. 2006) (holding that case names and docket numbers of criminal prosecutions 

were properly withheld under Exemption 7(C) to protect privacy of criminal defendants); 

Leadership Conference on Civil Rights v. Gonzales, 404 F. Supp. 2d 246 258–59 (D.D.C. 2005) 

(same with respect to case numbers); Harrison v. Executive Office for U.S. Attorneys, 377 F. 

Supp. 2d 141, 144, 148 (D.D.C. 2005) (same with respect to case captions, case numbers, and 

court of criminal prosecution).7 

                                                 
7 This Court suggested in its prior opinion that the decision in Harrison to withhold case 

names and docket numbers is distinguishable because it “may have been motivated by the 
identity of the requester [an inmate] and the creepy nature of his request [for every case 
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None of the individuals who were the subjects of the 6 prosecutions at issue here were 

convicted of the charged crimes. Each was either acquitted or had all charges dismissed. It is a 

fundamental tenet of our criminal justice system that individuals are presumed innocent until 

proven guilty beyond a reasonable doubt. See Coffin v. United States, 156 U.S. 432, 453 (1895) 

(“The principle that there is a presumption of innocence in favor of the accused is the undoubted 

law, axiomatic and elementary, and its enforcement lies at the foundation of the administration of 

our criminal law.”). These prosecuted-but-not-convicted individuals are thus in a similar position 

to persons investigated or arrested but not prosecuted: they are associated with alleged criminal 

activity, nothing more. The cases cited above, including Reporters Committee, Fitzgibbon, King, 

Bast, and Fund for Constitutional Government, all accord a strong privacy interest to such 

individuals. Indeed, the D.C. Circuit noted in the present case that even individuals convicted of 

crimes have a privacy interest in avoiding the “embarrass[ment]” and “stigma[]” of being 

associated with a criminal prosecution, a privacy interest that is even stronger “for individuals 

who have been acquitted or whose cases have been dismissed.” ACLU, 655 F.3d at 7 (citation 

omitted). And under Long, Leadership Conference, and Harrison, this privacy interest is 

substantial enough to warrant withholding the case names and docket numbers of federal 

prosecutions. 

                                                                                                                                                             
prosecuted by a certain magistrate judge when he was a prosecutor.” ACLU, 698 F. Supp. 2d at 
166 (brackets in original). But as the Supreme Court has held, “withholding information under 
FOIA cannot be predicated on the identity of the requester.” Favish, 541 U.S. at 170. Thus if case 
names and docket numbers are often requested in a “creepy” fashion, then that fact supports 
finding such information categorically exempt under 7(C) so as to enable the Government to 
deny these “creepy” requests. See id. (“[C]hild molesters, rapists, murders, and other violent 
criminals often make FOIA requests for autopsies, photographs, and records of their deceased 
victims. Our holding [that such information is categorically exempt under 7(C)] ensures that the 
privacy interests of surviving family members would allow the Government to deny these 
gruesome requests in appropriate cases.”). 
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The only material respect in which the privacy interests of acquitted or dismissed 

defendants differs from those of unprosecuted criminal suspects is that the defendants suffered 

the indignity of facing criminal charges that ultimately did not result in conviction. This 

difference makes release of the information the ACLU requests all the more unwarranted. 

Forcing these individuals to be confronted anew with old criminal charges would revisit upon 

them the stigma and embarrassment that accompany a criminal prosecution. Given that none of 

the criminal charges were ultimately sustained, these individuals—who can claim their exposure 

to public scrutiny in the first instance was unwarranted—should not be exposed to public 

scrutiny a second time. “Privacy” has been eloquently defined as “the right to be let alone.” 

Stanley v. Georgia, 394 U.S. 557, 564 (1969); Olmstead v. United States, 277 U.S. 438, 478 

(1928) (Brandeis, J., dissenting); Center for Auto Safety v. National Highway Traffic Safety 

Administration, 809 F. Supp. 148, 150 (D.D.C. 1993). In this context, the privacy interest—the 

right to be let alone—militates in favor of letting these prosecuted individuals move on with their 

lives. As the Second Circuit has explained, “a person’s privacy may be as effectively infringed by 

reviving dormant memories as by imparting new information.” Rose v. Department of the Air 

Force, 495 F.2d 261, 267 (2d Cir. 1974), affirmed 425 U.S. 352 (1976).  

These individuals also have a significant privacy interest in successfully reintegrating 

into their communities and erasing the stigma of the criminal prosecutions they overcame. See 

ACLU, 655 F.3d at 7 (convicted criminals have a privacy interest in “successful reintegration into 

the community,” and this privacy interest is even stronger “for individuals who have been 

acquitted or whose cases have been dismissed”). Such reintegration will be “endanger[ed]” if 

these individuals are confronted with fresh questions about their stale criminal charges. Id.  
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The ACLU has candidly acknowledged that one purpose of its FOIA request is that, 

“armed with docket information, members of the public (including the ACLU) could contact 

defendants or their counsel to learn more about their cases, or to inform them that cell phone 

tracking was used in their cases.” ACLU’s Brief for Appellants/Cross-Appellees at 26, ACLU, 

655 F.3d 1 (Nos. 10-5159 & 10-5167). This kind of unsolicited contact is a classic example of 

the type of unwarranted invasion of privacy that Exemption 7(C) guards against. See, e.g., 

Favish, 541 U.S. at 166–67 (explaining that Exemption 7(C) protects “the peace of mind and 

tranquility” of individuals who would be deluged with a “round of intense scrutiny by the media” 

if the requested records were released under FOIA); U.S. Department of Defense, 510 U.S. at 

500–01 (individuals have a privacy interest in avoiding the influx of mail and telephone calls or 

visits that would accompany disclosure of their home addresses to the requesters); Lahr v. 

National Transportation Safety Board, 569 F.3d 964, 975–976 (9th Cir. 2009) (“The potential for 

unwanted contact by third parties, including the plaintiff, media entities, and commercial 

solicitors, nonetheless remains. The case law establishes that protection from such unwanted 

contact facilitated by disclosure of a connection to government operations and investigations is a 

cognizable privacy interest under Exemptions 6 and 7(C).”); Forest Service Employees for 

Environmental Ethics v. U.S. Forest Service, 524 F.3d 1021, 1026–28 (9th Cir. 2008) 

(recognizing privacy interest in avoiding the harassment of unwanted commercial solicitations 

that would follow release of requested information); see also Bibles v. Oregon Natural Desert 

Association, 519 U.S. 355, 355 (1997) (seeking to provide “additional information” to persons 

identified in withheld records is not a valid public interest warranting disclosure under FOIA). 

As these cases demonstrate, the privacy interest of controlling the flow of information about 

oneself, identified in Reporters Committee, extends to preventing the release of information that 
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will lead to unsolicited communications from third-parties—communications that may be 

harassing or that otherwise may derail an individual’s attempt to move on from an unsustained 

criminal charge and successfully reintegrate into society. 

In sum, as this Court previously recognized, individuals who were acquitted or whose 

cases were dismissed have strong privacy interests in preventing release of the case names and 

docket numbers of the failed prosecutions against them. See ACLU, 698 F. Supp. 2d at 166. 

Withholding these case names and docket numbers (1) saves these individuals from the 

embarrassment and opprobrium that accompany being linked to criminal charges; (2) avoids 

reviving the dormant memories of these criminal prosecutions and allows these individuals a 

chance to move on in their lives; (3) ensures that these individuals can attempt to reintegrate 

successfully into their communities without impediment; and (4) keeps away unwelcome 

solicitations and harassment by third-parties. 

B. The public interest in disclosure of these 6 prosecutions is negligible given that 
the Department has already disclosed 214 prosecutions.  

Balanced against this strong privacy interest is a negligible public interest in disclosure of 

the case names and docket numbers of the 6 withheld prosecutions. The only public interest in 

disclosure here—“shedding light on the scope and effectiveness of cell phone tracking as a law 

enforcement tool,” ACLU, 655 F.3d at 13—was satiated by the Department’s release of the case 

names and docket numbers of 214 other prosecutions. The public interest inquiry focuses “not on 

the general public interest in the subject matter of the FOIA request, but rather on the 

incremental value of the specific information being withheld.” Schrecker v. U.S. Department of 

Justice, 349 F.3d 657, 661 (D.C. Cir. 2003) (emphasis added). Thus the ACLU must show that 

the “incremental value” gained from releasing the 6 withheld prosecutions is substantial. But 

given that 214 prosecutions have already been released, disclosing 6 more can, at best, only 
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marginally improve the public’s comprehension of the “scope” and “effectiveness” of cell phone 

tracking. That minimal public interest falls far short of overcoming the significant privacy 

interests at hand. See Citizens for Responsibility & Ethics in Washington v. U.S. Department of 

Justice, 2011 U.S. Dist. Lexis 129653, at *24 (D.D.C. Nov. 9, 2011) (“The Court concludes that 

any public interest asserted by [the requester] has been satisfied by the documents and portions 

of the documents already released and therefore there is no public interest in the limited redacted 

or withheld information that would justify its disclosure.”).  

Consider the public interest in the “scope” of cell phone tracking. The D.C. Circuit 

explained that there was a public interest in disclosing the prosecutions resulting in guilty pleas 

and convictions because this disclosure would “provide information about the kinds of crimes 

the government uses cell phone tracking data to investigate.” ACLU, 655 F.3d at 13. The 

Department subsequently released 214 prosecutions, and so the ACLU and the public now have a 

critical mass of cases to analyze to determine what “kinds of crimes” are investigated via cell 

phone tracking. If 214 cases are not enough to yield meaningful results, it is hard to see how 6 

more would make a material difference. And if the 214 cases do provide sufficient data, then 

releasing the 6 additional cases would be unnecessary. Either way, the ACLU cannot meet its 

burden of showing that the requested information “is likely to advance th[is] [public] interest [in 

ascertaining the “scope” of cell phone tracking],” Favish, 541 U.S. at 172; see also U.S. 

Department of Defense, 510 U.S. at 497 (records are exempt when disclosure “would not 

appreciably further ‘the citizens’ right to be informed about what their government is up to.’” 

(quoting Reporters Committee, 489 U.S. at 773)). 

Similarly, no substantial increase in public knowledge about the “effectiveness” of cell 

phone tracking as a law enforcement tool would follow from disclosure of the 6 withheld 
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prosecutions. In explaining how it thought disclosure of the prosecutions ending in convictions 

and guilty pleas could illuminate the “effectiveness” of cell phone tracking, the D.C. Circuit said: 

Disclosure would also provide information regarding how often prosecutions 
against people who have been tracked are successful, thus shedding some light on 
the efficacy of the technique and whether pursuing it is worthwhile in light of the 
privacy implications. Information from suppression hearings in these cases could 
provide further insight regarding the efficacy of the technique by revealing 
whether courts suppress its fruits, and would disclose the standard or standards 
the government uses to justify warrantless tracking. Information from suppression 
hearings would also provide facts regarding the duration of tracking and the 
quality of tracking data, facts that would inform the public discussion concerning 
the intrusiveness of this investigative tool. 

ACLU, 655 F.3d at 14. All of this information can be ascertained from Department’s prior 

disclosures. For example, the Department has already disclosed information about “how often 

prosecutions against people who have been tracked are successful”: of the prosecutions identified 

as responsive, 214 were successful and 6 were not. Releasing the names and docket numbers of 

the 6 acquittals and dismissals would not affect this answer.  

As for information that can supposedly be learned from suppression hearings—such as 

“the standard or standards the government uses to justify warrantless tracking,” “the duration of 

tracking,” and “the quality of tracking data”—it is sheer speculation that suppression hearings 

were even held in any of the 6 withheld prosecutions, let alone that relevant information about 

cell phone tracking emerged during these hearings. It is the requester’s burden to show that 

release is likely to advance the public interest, see Favish, 541 U.S. at 172, and speculation about 

potential derivative uses of the requested records is not enough to show that documents are not 

exempt under Exemption 7(C), see U.S. Department of State v. Ray, 502 U.S. 164, 179 (1991) 

(“Mere speculation about hypothetical public benefits cannot outweigh a demonstrably 

significant invasion of privacy.”); Lazaridis v. U.S. Department of Justice, 766 F. Supp. 2d 134, 

145 (D.D.C. 2011) (speculative claims about the potential for using withheld documents to prove 
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government misconduct “provide no counterweight to the strong third-party privacy interests 

shielded by exemption 7(C)”). In any event, the ACLU and the public already have the 214 

released prosecutions (and their suppression hearings) to study; adding 6 more prosecutions to 

the mix would add little or nothing to public understanding of these subjects. Thus, any public 

interest in disclosure of the 6 withheld prosecutions is minimal, at best.  

Finally, even assuming there is more than a negligible public interest in disclosure, this 

public interest is still not strong enough to overcome the significant privacy interests at stake. 

The D.C. Circuit has been clear that only an “exceptional” public interest warrants releasing 

documents that would result in “a severe intrusion on the privacy interests of the individuals in 

question.” Fund for Constitutional Government, 656 F.2d at 866; see also SafeCard Services, 

Inc. v. SEC, 926 F.2d 1197, 1206 (D.C. Cir. 1991) (“We now hold categorically that, unless 

access to the names . . . of private individuals appearing in files within the ambit of Exemption 

7(C) is necessary in order to confirm or refute compelling evidence that the agency is engaged in 

illegal activity, such information is exempt from disclosure.”). Given the critical mass of 

responsive prosecutions the Department has already released, there is not an “exceptional” 

enough public interest to overcome the substantial privacy interests present in this case.  

* * * 

There is no reason for this Court to stray from its prior determination that “the privacy 

interests of persons who have been acquitted, . . . or whose charges have been dismissed, 

outweigh the public interest in disclosure of their names and case numbers. ACLU, 698 F. Supp. 

2d at 166. As shown above, there is a substantial privacy interest in nondisclosure of the case 

names and numbers of the 6 acquittals and dismissals: preventing public embarrassment, stigma, 

and potential harassment; facilitating successful reintegration into one’s community; and 
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allowing these acquitted and dismissed defendants to move on with their lives and not relive the 

humiliation of being prosecuted on unsustained criminal charges. On the other side of the scale, 

releasing information about these 6 cases, when the Department has already released information 

about 214, would contribute only marginally, at best, to public understanding of the use of cell 

phone tracking as a tool of law enforcement. Because the privacy interests at play are substantial, 

and the public interest negligible, the ACLU cannot carry its burden of demonstrating a sufficient 

reason for invading the personal privacy of the acquitted and dismissed individuals. See 

McCutchen v. U.S. Department of Health & Human Services, 30 F.3d 183, 189 (D.C. Cir. 1994) 

(“Weighing a negligible public interest in disclosure against the respondents’ substantial privacy 

interests, we hold that FOIA Exemption 7(C) permits [the defendant agency] to withhold the 

[disputed] names.”). Indeed, even if the privacy interests at stake were “minor” rather than 

substantial, “nondisclosure remains justified where, as here, the public interest in disclosure is 

virtually nonexistent.” Davis v. U.S. Department of Justice, 968 F.2d 1276, 1282 (D.C. Cir. 

1992); accord Citizens for Responsibility & Ethics, 2011 U.S. Dist. Lexis 129653, at *26–27. 

This Court should thus hold that the Department has lawfully withheld the 6 disputed 

case names and docket numbers under Exemption 7(C). 
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Conclusion 

For the foregoing reasons, the Department of Justice respectfully requests that the Court 

grant summary judgment in its favor. A proposed order to this effect is attached. 
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