
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
U.S. SECURITIES AND EXCHANGE         ) 
COMMISSION,           ) 
             ) 
                                    Petitioner,          ) Miscellaneous Action   
                    ) No. 11-0512 GK/DAR  
-v.-             ) 
             )  
DELOITTE TOUCHE TOHMATSU                 )  
CPA LTD.,             ) 
             ) 
                                    Respondent.          ) 
_______________________________________ ) 
 

RESPONDENT’S EMERGENCY MOTION FOR CONTINUANCE  
OF MARCH 13, 2013 HEARING 

 
On March 4, 2013, this Court issued a memorandum opinion and order (“March 4 

Order”) granting the Securities and Exchange Commission’s (“SEC’s”) motion to lift a six-

month stay that the Court had put in place previously at the SEC’s request.  The March 4 Order 

also denied Respondent Deloitte Touche Tohmatsu CPA LLP’s (“DTTC’s”) motion to extend 

the stay, and further ordered on short notice that “the parties shall appear … at 2:30 p.m. on 

Wednesday, March 13, 2013 for a hearing with respect to the merits of the pending Application 

for Order Requiring Compliance with Subpoena” (“March 13 Hearing”).   

DTTC hereby respectfully requests a continuance of the March 13 Hearing in order to 

allow for meaningful review of the objections it will timely file to the March 4 Order under 

Federal Rule of Civil Procedure 72(a), before further developments in this case frustrate such 

review and render it moot.1  DTTC respectfully submits that the March 4 Order was erroneous as 

a matter of law, both in lifting the stay and in setting an immediate hearing on the merits.  These 

                                                 
1  The undersigned counsel has consulted with counsel for the SEC, who opposes this 
request. 
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errors of law include the failure to take proper account of the applicable legal standard in 

determining the enforceability of a document demand that requires the recipient to violate 

foreign law on foreign soil—an issue that is central both to the consideration of the stay and to 

any merits hearing.  DTTC has an absolute right to pursue its objections pursuant to Rule 72(a).  

Any haste in ruling on the SEC’s Application is particularly unwarranted here, in light of the 

sensitive issues of international comity that are involved and must be considered.  See, e,g., In re 

Sealed Case, 825 F.2d 494 (D.C. Cir. 1987) (holding that it “causes us considerable discomfort 

to think that a court of law should order a violation of law, particularly on the territory of the 

sovereign whose law is in question”). 

ARGUMENT 

A. The March 13 Hearing Should Be Continued to Allow For Meaningful 
Review of DTTC’s Objections to the March 4 Order 

Without a continuation of the March 13 Hearing, DTTC will be deprived of its right 

under Rule 72(a) to a meaningful review of its objections to this Court’s March 4 Order.  See 

Fed. R. Civ. P. 72(a) (“The district judge … must consider timely objections and modify or set 

aside any part of the order that is clearly erroneous or contrary to law.” (emphasis added)).  

DTTC opposed the SEC’s motion to lift the stay and moved to extend the stay of this subpoena 

enforcement action pending the expeditious resolution of a parallel, consolidated, and 

profession-wide administrative proceeding that the SEC filed against DTTC and four other 

China-based audit firms.  DTTC further requested the opportunity to take limited discovery and 

file further briefing in response to the voluminous and new declarations, based on new events, 

that were filed by the SEC on December 3, 2012.2   

                                                 
2  See Mot. Hr’g Tr. (Jan. 29, 2013) at 32 (the SEC’s Application is “not ripe for decision in our 
view because limited discovery would be needed.  We would need to negotiate with the SEC about that.  
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Because the March 4 Order denied DTTC’s motion and lifted the stay, and further 

ordered an immediate hearing “on the merits,” DTTC now has the “unquestioned right” to file—

and will timely file—objections to the order with District Judge Kessler.  See Banks v. Office of 

the Senate Sergeant-at-Arms & Doorkeeper, 226 F.R.D. 113, 118 (D.D.C. 2005) (“seek[ing] 

review of an unfavorable decision by a magistrate judge” is an “unquestioned right”).  If, based 

on these objections, District Judge Kessler determines that the March 4 Order is “clearly 

erroneous” or “contrary to law,” it must be “modif[ied] or set aside.” See Fed. R. Civ. P. 72(a); 

cf. Hunt v. Pliler, 384 F.3d 1118, 1125 (9th Cir. 2004) (holding that district court abused its 

discretion by failing to review magistrate judge’s findings, including those involving non-

dispositive matters).   

By proceeding with a full hearing on the merits of the SEC’s Application on March 13, 

2013, however, this Court would effectively deprive DTTC of its rights under Rule 72(a) to 

obtain meaningful review of the March 4 Order.  DTTC’s objections are not due until March 21, 

2013, although DTTC will file them as soon as possible.  See Fed. R. Civ. P. 72(a) (party has 14 

days to file objections to magistrate judge’s order).  Following a response by the SEC and 

consideration of the parties’ positions, Judge Kessler may well decide that the March 4 Order is 

“clearly erroneous” and “contrary to law,” and could find that this Court should have extended 

the stay or provided for discovery and further briefing before any hearing “on the merits” takes 

place.  But at that point, absent postponement of the March 13 Hearing, the full hearing on the 

                                                                                                                                                             
The Staff has already indicated in their papers they agree limited discovery may be appropriate.  There’s 
no way we can decide that today even if Your Honor were to reject our position on the stay.  So, 
respectfully we would suggest that that issue be sequenced for a later date.”); see also DTTC Opposition 
to Application for Order to Show Cause, at 13 n.9 (“DTTC respectfully requests that no order granting the 
SEC’s application or otherwise enforcing the Subpoena be entered unless and until DTTC has had the 
opportunity to conduct appropriate discovery.”); SEC’s Notice of Filing Proposed Briefing Schedule at 4 
n.2 (Document No. 19) (arguing that it is “premature to schedule a period of discovery before [DTTC] 
has opposed the Commission’s Application”) (emphasis added); Scheduling Order 2 (Document No. 22) 
(denying leave to conduct discovery only “before [DTTC] files its opposition”). 
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merits would already have taken place, without the benefit of the guidance from the District 

Judge that Rule 72(a) is designed to ensure.  This is precisely the rationale Magistrate Judge 

Facciola has provided in explaining why he “always” grants a stay pending resolution of 

objections to his orders filed with the district judge: 

To force a party to comply with an order while it was seeking review of that order 
would be, in effect, to compel that party to abandon in advance the victory it 
might gain by reversal of the magistrate judge’s order. It would also be 
presumptuous and arrogant for a magistrate judge to presume his own infallibility 
and deny a party the right to appeal from his decision by insisting upon 
compliance with an order that may be reversed. I will therefore … do nothing 
until [the district court judge] resolves the motion for reconsideration. 
 

Banks, 226 F.R.D. at 118.  There are numerous instances of other magistrate judges taking 

similar steps to preserve the possibility of the “victory” a party “might gain by reversal” of its 

order.  See, e.g., Payne v. District of Columbia, 859 F. Supp. 2d 125, 130 (D.D.C. 2012) 

(Magistrate Judge Robinson staying her order denying motions to quash and for protective order 

pending resolution of objections by district judge); Johnson v. Spirit Airlines, Inc., No. CV 07-

1874, 2007 WL 1352148, at *4 (E.D.N.Y. May 8, 2007) (magistrate judge staying its order so 

that party resisting compliance would not “be denied the opportunity to seek … reconsideration 

if the [magistrate judge’s] order takes immediate effect”); Bellocchio v. Enodis Corp., 499 F. 

Supp. 2d 254, 257 (E.D.N.Y. 2007) (magistrate judge staying its order “for a sufficient time to 

allow the … defendant to lodge any objections it may have.”).   

That is the right course here, and the only one that accords appropriate weight to the 

sensitive issues of international comity that are involved.  This Court should continue the March 

13 Hearing until Judge Kessler rules on DTTC’s objections. 
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B. DTTC’s Objections to the March 4 Order Will Present Serious Questions 
That Should Be Resolved Before a Full Hearing on the Merits 

The need for continuing the March 13 Hearing is all the more pressing because of the 

serious and important questions that will be raised in DTTC’s objections to the March 4 Order.  

First, DTTC respectfully submits that the March 4 Order terminated the stay in this proceeding 

based on the application of the wrong legal standard in this subpoena enforcement proceeding 

seeking production of documents located in China and in violation of China law.  In particular, 

the decision to terminate the stay was premised on the Court’s view that it has a “limited role in a 

proceeding to enforce an administrative subpoena.”  See, e.g., March 4 Order at 5-6 (“This Court 

has a limited role in a proceeding to enforce an administrative subpoena: ‘it is sufficient if the 

inquiry is within the authority of the agency, the demand is not too indefinite and the information 

sought is reasonably relevant.’”).  But applicable law requires this Court to resolve a number of 

complex issues that are relevant to the enforceability of the subpoena here, including “whether 

the information originated in the United States”; “the hardship of compliance on the party or 

witness from whom discovery is sought”; “the competing interests of the nations whose laws are 

in conflict”; and whether the agency attempting to enforce the subpoena has available 

“alternative means of securing the information.”  See DTTC Opposition to Application for Order 

to Show Cause, at 26 (citing Restatement (Third) of Foreign Relations Law § 442(1)(c) (1986)); 

see also United States v. First Nat'l Bank of Chi., 699 F.2d 341, 345 (7th Cir. 1983); Minpeco, 

S.A. v. ContiCommodity Servs., Inc., 116 F.R.D. 517, 523 (S.D.N.Y. 1987).  By failing to apply 

the correct legal standard, the Court reached an erroneous conclusion regarding the extent of the 

overlap between the instant proceeding and the parallel, consolidated profession-wide 

proceeding pending before the SEC, and terminated the stay on a basis that was “contrary to 

law” and “clearly erroneous.” 
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Second, the March 4 Order’s failure to take proper account of the applicable legal 

principles also resulted in its ordering an immediate hearing “on the merits,” without providing 

DTTC with an appropriate opportunity for limited discovery or to respond to the SEC’s newly-

filed brief and voluminous supporting declarations.  This proceeding is not a run-of-the-mill 

subpoena enforcement action.  As discussed supra, the merits hearing will address the substantial 

and complex question of whether to enforce a subpoena that would require the recipient to 

violate the laws of its home country.  The necessity of resolving these and related issues presents 

precisely the type of “special circumstances” that require discovery in subpoena enforcement 

actions.  See SEC v. Lavin, 111 F.3d 921, 926-27 (D.C. Cir. 1997) (holding that district court 

abused its discretion by denying a request for limited discovery in subpoena enforcement action 

where “special circumstances exist[ed] requiring discovery”).   

The SEC itself recognized the potential need for discovery of this nature.  See Reply at 13 

n.4 (despite contending that the declarations it filed, “for the most part, moot” the need for 

discovery, “to the extent DTTC has specific requests for further information; the SEC will make 

good-faith efforts to consider them in advance of any hearing ordered by the Court on the present 

briefs”).  Indeed, the SEC itself created a substantial need for discovery and further briefing by 

filing—on December 3, 2012, when the case was stayed—reply papers accompanied by a 

number of declarations and references to intervening developments since the filing of DTTC’s 

prior briefs.  DTTC is entitled to respond to this brief, and the need for discovery on the new 

factual assertions contained in the SEC’s recently-filed papers is clear.   

CONCLUSION 

For the foregoing reasons, DTTC requests that this Court continue the March 13, 2013 

Hearing pending resolution of DTTC’s objections to the March 4 Order. 
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Dated:  March 6, 2013 Respectfully submitted, 
  

 
 
    /s/ Miles N. Ruthberg  

 
LATHAM & WATKINS LLP 
Miles N. Ruthberg (255836) 
Jamie L. Wine (502548) 
885 Third Avenue 
New York, New York  10022-4834 
Tel: (212) 906-1200 

 
 
   /s/ Michael D. Warden  

 
SIDLEY AUSTIN LLP 
Michael D. Warden (419449) 
Sidley Austin LLP 
1501 K Street, N.W. 
Washington, D.C. 20005 
Tel: (202) 736-8000 
 
Gary F. Bendinger, pro hac vice 
Sidley Austin LLP 
787 Seventh Avenue 
New York, New York 10019 
Tel: (212) 839-5300 

 
Counsel for Respondent Deloitte Touche Tohmatsu 
CPA Ltd. 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on March 6, 2013, the Respondent’s Emergency Motion for 

Continuance of March 13, 2013 Hearing was served via electronic mail on: 

 
David Mendel  
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC  20549-2557 
MendelD@sec.gov 
 
 

 
 
        s/Miles N. Ruthberg 

Miles N. Ruthberg 
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