
NOT YET SCHEDULED FOR ORAL ARGUMENT 
 

Nos. 12-7139 & 12-7140 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 

ACT NOW TO STOP WAR AND END RACISM, et al., 
APPELLEES &  CROSS-APPELLANTS, 

 
V. 
 

DISTRICT OF COLUMBIA, 
APPELLANT &  CROSS-APPELLEE. 

 

ON APPEAL FROM A JUDGMENT OF THE 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 

 

REPLY OF THE APPELLANT DISTRICT OF COLUMBIA 
TO THE OPPOSITION TO ITS MOTION TO VACATE THE 

UNDERLYING DECISIONS AGAINST IT AS MOOT DUE TO 
THE APPELLEE MUSLIM AMERICAN SOCIETY FREEDOM 

FOUNDATION’S LOSS OF STANDING  
 

 
 Because the opposition filed on behalf of the appellee Muslim American 

Society Freedom Foundation (“MASF”) fails to provide the requisite proof of 

MASF’s standing, this Court should vacate the judgment and sanctions order entered 

in its favor.  The opposition cannot even answer the most basic questions necessary to 

establish MASF’s continued existence.  It also offers no evidence specifically 

addressing MASF’s announcement of its own closure around June 2011, over a year 

before the district court entered judgment.  Alternatively, even if MASF had proven it 
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survived its announced closure as the legal entity that filed this suit or its legal 

successor, it offers only vague and speculative evidence of its intent to engage in 

conduct that would violate the regulations the district court invalidated.  Establishing 

federal court jurisdiction requires much more than MASF can show here. 

ARGUMENT 

I. This Court Should Vacate The Rulings Under Review Since MASF Lost 
Standing Before They Were Entered And Still Lacks Standing Now. 

A. There has been an insufficient showing that MASF still exists or even 
existed at the time of the rulings on appeal. 

 In opposing the District’s motion, MASF’s counsel provides no information 

about the existence of its alleged client.  As before, there is only the mere assertion by 

Mr. Mahdi Bray, MASF’s former executive director, that MASF exists despite its 

announced closure.  (Mot., Ex. B at 3; Opp., Ex. 9 at 3.)  Mr. Bray does not identify 

his present authority to speak for MASF in this litigation or who gave him such 

authority.  Moreover, MASF’s counsel fails to offer the specifics about the alleged 

organization needed to show its legal existence.  In opposition to the District’s motion, 

as in its letter responding to the District’s inquiries (Mot., Ex. B), MASF’s counsel 

gives no description of the alleged organization, no charter or articles of association, 

no by-laws, no tax status, no listing of officers, no membership numbers, no address, 

and no suggestion of any assets or membership dues.  Such information would be 

readily available to any legally valid organization but is entirely absent here.  
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MASF’s counsel also fails to identify any activities of the alleged organization 

in the two years since its announced closure.  The one exception is the poster that was 

clearly prompted by the District’s recent letter questioning MASF’s existence and 

standing.  (See Mot., Ex. A.)  The poster, which was filed with the District Department 

of Transportation shortly after the District’s letter and just days after notice this 

motion was forthcoming (see Mot., Ex. A; Ex. F), simply lists “MASFreedom” as a 

sponsor of an event along with its co-plaintiff in this case, Act Now to Stop War and 

End Racism (“ANSWER”), and others.  (See Opp., Ex. 9.)  MASF’s counsel provides 

no indication that MASF was actually involved in advertising or organizing the event.  

Mr. Bray’s signing of a letter that accompanied the poster’s filing, and his appearance 

at the event itself, is not evidence that the organization that he formerly served as 

executive director still operates.  (See Opp., Ex. 3 at 2.) 

Unable to provide even the most basic information about its alleged client, 

MASF’s counsel also fails to produce any evidence refuting MASF’s announced 

closure.  MASF made the closure announcement in a “final email to supporters” citing 

its lack of resources to continue its work.  (Mot. Ex. A at 4).  While MASF’s counsel 

represents that the closure announcement was “sent by a departing MASF staff 

member without authorization” (Opp. 6), this is the same representation counsel made 

after the District had earlier requested evidence of MASF’s existence and standing.  

(Mot., Ex. B at 2.)  As the District already noted, counsel’s representations are not 
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evidence.  (Mot. 13 (citing Sierra Club v. EPA, 292 F.3d 895, 899 (D.C. Cir. 2002)).  

MASF’s counsel also emphasizes a reader comment posted to the on-line article 

reporting the closure announcement.  (Opp. 6-7.)  The comment is from someone 

identifying himself as “Mazen Mokhtar MAS Board of Trustees” and claiming that 

MASF was merely “undergoing restructuring.”  (Mot., Ex. A at 6.)  There is not only 

no affidavit from this individual, but also no verification of his identity and no claim 

that he held any position with MASF or had any authority to speak on its behalf. 

Notably too, no evidence exists that MASF sought to correct or withdraw its 

closure announcement.  While MASF’s counsel cites the reader comment as a 

“correction” (Opp. 7), it plainly does not qualify since the identity and authority of the 

commenter are not verified or supported.  Moreover, the reader comment was posted 

on a third-party website weeks after the announced closure.  It was not communicated 

officially to supporters by email or other direct means as the closure announcement 

had been.  Meanwhile, for the first time, MASF’s counsel now produces an email to 

unidentified recipients, apparently from Mr. Bray, sent two months after the closure 

announcement.  (Opp., Ex. 3 at 2 & Ex. 3-F.)  The email cites a district court ruling in 

this case as proof that “MAS freedom is still very operational.” (Opp., Ex. 3-F.)  

Plainly, however, the ongoing litigation cannot itself be proof of MASF’s continued 

existence and standing.  In fact, the email only bolsters the conclusion that MASF is a 

phantom whose existence is vaguely asserted simply to perpetuate this litigation.  Mr. 
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Bray also does not affirm as true and accurate the email’s contents to the extent they 

might otherwise suggest MASF remained “operational.”  (See Opp., Ex. 3 at 2.) 

 MASF’s counsel incorrectly dismisses the relevance of the revocation of the 

corporate status of “Muslim American Society Freedom,” which had been 

incorporated when this suit was filed.  (See Mot. Ex. A at 8; Opp. at 9-10.)  MASF’s 

counsel does not dispute the revocation, but simply represents that “MASF has 

proceeded as an unincorporated association in this litigation.”  (Opp. 9.)  MASF’s 

counsel does not attempt to explain how the revocation of MASF’s corporate status is 

consistent with its continued existence, particularly when its position seems to be that 

it remains the same entity that filed this suit.  Even if counsel had acknowledged that 

MASF does not exist in the same form as previously, there is no claim that, in its 

current form, it is the legal successor to the original MASF plaintiff (which, at a 

minimum, it would have to be).  Once again, MASF’s counsel provides no 

information, relying on a bare assertion that MASF still exists while conspicuously 

failing to address the facts showing otherwise. 

 Baselessly contending that the District’s motion had “material omissions” and 

that “[c]andor to the court required disclosure” (Opp. 14),1 MASF’s counsel ignores 

                                           
1  The District’s motion in fact provided the information MASF’s counsel alleges 
was omitted, where known to undersigned counsel.  (See, e.g., Mot., Exs. A-C).  
Undersigned counsel had not known of the poster filed with the District Department 
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how the duty of candor applied to MASF’s closure announcement.  MASF’s counsel 

does not try to explain or justify its failure to disclose this announcement to the district 

court (and later this Court), even though the announcement had obvious implications 

not only for MASF’s continued existence but also its ability to engage in the activities 

upon which its entitlement to prospective relief depended (and still depends).  Further, 

MASF’s counsel thereafter successfully resisted any discovery against its client, 

which could have brought the issue of MASF’s continued existence to light.  (See 

Mot. 5-6, 14.)  Counsel’s repeated failure to disclose MASF’s closure announcement 

or any specific information about MASF’s status, either in the district court or even 

now before this Court, further undercuts its position here. 

Based on the evidence, it appears that Mr. Bray has simply appointed himself 

the representative of an organization that he wishes still legally existed.  In any event, 

MASF has not met its burden of proving that it continues to exist in a legally 

recognized form and that its current form is that of the entity that filed this suit or its 

legal successor.  (See Mot. 14.)  MASF’s claims are therefore moot.   

                                                                                                                                        
of Transportation just four days before the motion (nor did MASF’s counsel share that 
information in any response to the District’s inquiries).  The District also denies that it 
is in contempt of the district court’s injunction, as the opposition further claims 
without basis.  (See Mot., Ex. D at 1.)  MASF’s counsel has just filed in the district 
court a motion seeking to hold the District in contempt, which repeats counsel’s 
inaccurate allegations that the District’s present motion before this Court “mak[es] 
false representations.”  (See Dkt. No. 97 at 29 n.12). 
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B. Even assuming that MASF exists, it lacked at the time of summary 
judgment, and continues to lack, proof of a concrete intent to poster 
in violation of the regulations. 

Alternatively, even if MASF had proven its continued legal existence, the mere 

assertion that it has “an ongoing intent to engage in postering activities” is not enough 

to avoid mootness.  (Mot., Ex. B at 3.)  MASF’s opposition continues to leave 

unaddressed the point, also stated in its closure announcement, that MASF lacked the 

resources to continue its advocacy work.  (Mot.. Ex. A. at 4.)  Indeed, MASF’s 

standing was premised on its intent to conduct a protracted, “large-scale” advocacy 

campaign.  (Mot., Ex. E at 3-5.)  Thus, even if MASF still existed in some form, its 

failure to address its stated lack of resources renders its asserted intent too conjectural 

to support standing.  See Summers v. Earth Island Inst., 555 U.S. 488, 493 (2009); 

Munsell v. Dep’t of Agric., 509 F.3d 572, 582-83 (D.C. Cir. 2007) (case had become 

moot where the plaintiff business had ceased its regulated activities, even though it 

remained a corporate entity in good standing and expressed a desire to resume its 

activities if it received a favorable ruling). 

 Moreover, MASF has alleged an intent to poster since this suit began nearly six 

years ago (see Am. Compl. ¶ 49), but makes no claim it has actually postered, at least 

until its counsel became aware of this impending motion.  MASF’s counsel does not 

claim that the sudden and purported actualization of this intent after nearly six years is 

unrelated to the present motion.  Indeed, it cannot be coincidence that the poster, 
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which listed MASF’s co-plaintiff also as a sponsor, was filed just a few days after the 

District gave counsel notice this motion was imminent.  (See Ex. F; Opp., Ex. 4-B.)  

This Court should not approve manipulation of its jurisdiction.  Cf. Hertz Corp. v. 

Friend, 559 U.S. 77, 97 (2010) (holding that “if the record reveals attempts at 

[jurisdictional] manipulation,” on the issue of a corporation’s principal place of 

business for diversity purposes, then the court should decide the issue “in the absence 

of such manipulation”); James v. Price Stern Sloan, Inc., 283 F.3d 1064, 1070 (9th 

Cir. 2002) (requiring that “the record reveal [] no evidence of intent to manipulate . . . 

appellate jurisdiction” where the plaintiff created a final order by dismissing its 

unadjudicated claims without prejudice) (quoted in Robinson-Reeder v. Am. Council 

on Educ., 571 F.3d 1333, 1339 (D.C. Cir. 2009)). 

The suggestion of MASF’s counsel that MASF was awaiting the district court’s 

final judgment before postering is unavailing.  See Munsell, 509 F.3d at 582-83; (Opp. 

11).  The poster upon which MASF relies, listing its name among the sponsors, 

immediately followed notice of this motion, not the judgment six months ago.  

Additionally, over a year before the judgment, the District amended its postering 

regulations such that they would no longer affect the postering MASF had stated it 

intended.  MASF had stated that it wished to post its signs beyond 60 days, though not 

beyond the time authorized for posters related to a specific political election event. 

(Mot., Ex. E, Supp. Compl. ¶¶ 24-25.)  That was exactly what the subsequently 
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amended regulations permitted; just like political election signage, MASF’s signs 

could be posted for up to 180 days, and, if event-related, had to be removed 30 days 

after the event.  See 58 D.C. Reg. 8410 (2011).  Yet the amended regulations did not 

prompt MASF to poster any signs either. 

The simple re-assertion of MASF’s previously stated intent to poster (Mot., Ex. 

B at 3) is also inadequate because it does not show an intent to engage in conduct that 

would violate the amended regulations that the district court struck down.  See 

ANSWER v. District of Columbia, 589 F.3d 433, 435-36 (D.C. Cir. 2009).  The recent 

purported poster does not substitute for such a sworn statement of intent.  It is not just 

that the poster’s timing and other circumstances are highly suspect.  Also, the facts do 

not support the inference that MASF’s counsel seeks to draw from the poster—that 

MASF would desire to post for 180 days “hybrid signs” advertising both an event and 

a general political message, even if the law required removal of the signs 30 days after 

the event.  Such inference is contrary to what MASF stated previously, when it 

asserted “the intended posting period for any given sign is not intended to exceed that 

generally authorized for signs . . . the content of which relates to a specific political 

election event.”  (Mot., Ex. E, Supp. Compl. ¶ 25.)  Also, in requesting 180 days for 

the purported poster, MASF was simply vindicating the district court’s injunction; 

there is no evidence that, in the absence of such injunction and contrary to law, MASF 
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would have a specific, genuine desire to continue posting “hybrid signs” several 

months after the event they reference occurred.  (See Opp., Ex. 3-B.) 

C. Based on mootness, the Court should vacate the rulings on appeal 
and remand with directions to dismiss MASF’s claims. 

As the District argued, this Court should vacate as moot the decisions under 

review due to MASF’s loss of standing.  (Mot. 18-19); Maydak v. United States, 630 

F.3d 166, 177 (D.C. Cir. 2010).  The opposition does not dispute that, if this Court 

agrees MASF has lost standing, then both the judgment and sanctions order in 

MASF’s favor should be vacated.   

 Alternatively, even if this Court were to remand for reconsideration of either 

ruling, it should still vacate the ruling pending reconsideration.  This Court should 

instruct the district court that the relief to be reconsidered should not be awarded 

unless and until MASF satisfies its burden of proving entitlement to such relief under 

present circumstances.  Moreover, if this Court were to remand for a determination of 

standing, it should instruct that no such determination be made without affording the 

District an adequate opportunity for discovery on the issue. 

CONCLUSION 

 This Court should vacate the summary judgment and sanctions rulings in favor 

of MASF and remand with instructions to dismiss MASF’s claims for lack of 

jurisdiction (or with alternative instructions as proposed herein). 
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Respectfully submitted, 

IRVIN B. NATHAN 
Attorney General for the District of Columbia 
 
TODD S. KIM 
Solicitor General 
   
DONNA M. MURASKY 
Deputy Solicitor General 
 
/s/ Carl J. Schifferle      
CARL J. SCHIFFERLE 
Assistant Attorney General 
Office of the Solicitor General  
 
Office of the Attorney General 
441 4th Street, NW, Suite 600S 
Washington, D.C. 20001 

May 2013 (202) 724-6624 
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CERTIFICATE OF SERVICE 

 I certify that on May 30, 2013, electronic copies of this motion were served 

through the Court’s ECF system, to: 

 Carl L. Messineo, Esq. 
 cm@JusticeOnline.org 
 
 Mara E. Verheyden-Hilliard, Esq. 
 mvh@ JusticeOnline.org 
 
 

/s/ Carl J. Schifferle     
CARL J. SCHIFFERLE 
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