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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

       
 ) 

WILLIAM HAWKINS, et al. ) 

    ) 
 Plaintiffs,    ) 
      ) 
v. ) Civil Action No. 09-1831 (EGS) 

) 
DISTRICT OF COLUMBIA, et al.  ) 
      ) 
 Defendants.     ) 
      ) 
  

DEFENDANTS’ MOTION TO DISMISS, OR IN  

 
THE ALTERNATIVE, FOR SUMMARY JUDGMENT 

Pursuant to Fed. R. Civ. P. 12(b)(6) and 56(b), Defendants District of Columbia, Rodney 

Parks, Thomas Boone and Paul Shelton hereby move this Honorable Court to dismiss the 

Plaintiffs’ complaint as to all Defendants based on Plaintiffs’ failure to state a claim upon which 

relief can be granted or, in the alternative, for summary judgment Defendants’ favor.  The 

grounds for this Motion, as set forth in greater detail in the accompanying memorandum of 

authorities, are as follows: 

(1) The Defendants are entitled to dismissal of Plaintiffs complaint or summary judgment 
for Plaintiffs’ claims brought pursuant to the Whistleblower Protection Act (“WPA”). 

 
a. The relevant 2010 Amendments to the Whistleblower Protection Act cannot 

be construed to apply retroactively. 
 

b. The Fraternal Order of Police (“FOP”) lacks standing to assert a claim based 
on the WPA.  The 2010 Amendments have not altered the applicable law or 
the FOP’s lack of standing. 

 
c. Individual defendants cannot be held liable under the WPA 2009.  The 2010 

Amendments providing a private right of action against individuals cannot be 
construed to apply retroactively.  
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d. Plaintiff Hawkins June 23, 2009, email forward to FOP Chairman Baumann 
was not “protected disclosure” under the WPA 2009.  The applicable law 
requiring a disclosure to be made to a “supervisor” or “public body” remains 
unchanged in light of the 2010 Amendments. 

 
e. Plaintiff Hawkins June 24, 2009, communication with Inspector Michael 

Reese was not “protected disclosure” under the WPA 2009, as the statements 
disclosed no secret information.   

 
f. The changes made by the 2010 Amendments allowing “duplicative 

disclosures” cannot be construed to apply retroactively.  However, assuming 
arguendo these relevant amendments were applied retroactively, Plaintiff 
Hawkins did not make a protected disclosure – either to the FOP or to his 
supervisor – pursuant to the 2010 Act. 

 
(2) The Defendants are entitled to dismissal of Plaintiffs complaint or summary judgment 

for Plaintiffs’ claims brought based on an alleged retaliation for exercising his First 
Amendment rights.  

 
a.  Plaintiff Hawkins was not acting as a private citizen when he spoke to the 

Washington Post and therefore his speech was not subject to First Amendment 
protections. 

 
b. The FOP lacks standing to assert a claim for an alleged violation of the First 

Amendment based on alleged retaliation. 
 
(3) The Defendants are entitled to dismissal of Plaintiffs complaint or summary judgment 

for Plaintiffs’ First Amendment facial challenge of Metropolitan Police Department 
(“MPD”) General Order 204.01 governing release of information to the news media.  

 
a. MPD General Order 204.01 is not unconstitutionally broad. 
 
b. MPD General Order 204.01 is not unconstitutionally vague. 

 
c. MPD General Order 204.01 is not an unconstitutional prior restraint on 

speech. 
 

(4) The Individual defendants are entitled to qualified immunity. 
 
(5) Plaintiffs cannot establish municipal liability under 42 U.S.C. § 1983. 

 
 In support of this motion, Defendants respectfully refer the Court to the accompanying 

Memorandum of Points and Authorities, and Statement of Materials Facts as to Which There is 

No Genuine Dispute.  An appropriate proposed Order also accompanies these papers. 
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Respectfully submitted, 
 

PETER J. NICKLES 
Attorney General for the District of Columbia 
 
GEORGE C. VALENTINE 
Deputy Attorney General, Civil Litigation Division 
 

ERICA TAYLOR MCKINLEY [467884] 
/s/Erica Taylor McKinley                               

Chief, Section II 
Civil Litigation Division 
 
/s/ Juliane T. DeMarco              
JULIANE T. DEMARCO [490872] 

  

Assistant Attorney General 
441 Fourth Street, N.W., Suite 650 North  
Washington, D.C. 20001  
(202) 741-0763 
(202) 741-0575 (fax) 
E-mail: Juliane.DeMarco@dc.gov 
 
Attorneys for the District of Columbia 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

       
 ) 

WILLIAM HAWKINS, et al. ) 

    ) 
 Plaintiffs,    ) 
      ) 
vi. ) Civil Action No. 09-1831 (EGS) 

) 
DISTRICT OF COLUMBIA, et al.  ) 
      ) 
 Defendants.     ) 
      ) 
  

STATEMENT OF MATERIALS FACTS AS TO 
WHICH THERE IS NO GENUINE DISPUTE1

 
 

1. Fraternal Order of Police is a labor union.  Complaint ¶ 2.    

2. Williams Hawkins is a Metropolitan Police Department Detective assigned to the 

MPD’s first district. Id. ¶ 8.   

3. In June 2009, Plaintiff Hawkins was assigned to a case in which a home was 

burglarized while the homeowner was out of town.  Id. ¶ 9.    

4. On June 22, 2009, Plaintiff allegedly received an email from the homeowner 

providing with him with a list of items that had been stolen from her home and noting that she 

was anxious to get the investigation underway.  Id. 

5. Plaintiff allegedly responded to that email on June 23, 2009, explaining that due to 

“scheduling conflicts, which included two All Hands on Deck (“AHOD”) initiatives, he would 

not be able to work on the case until July 5, at the earliest.”  Id. ¶ 10.    

 

                                                 
1 This Statement of Facts (DSOF) is supported by the exhibits referenced herein, which comprise the evidentiary 
record supporting Defendants’ motion.  Solely for purposes of this motion the cited ¶¶ of the Complaint are 
undisputed, although Defendants reserve the right to dispute any and all allegations of the Complaint in any aspect 
of this matter other than the litigation of this motion. 
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6. In addition, also on June 23, 2009, Plaintiff alleges that he forwarded this email to 

Chairman Baumann of the Fraternal Order of Police.  Id. ¶ 12.   

7. In response to Plaintiff Hawkins’ email to the homeowner, the homeowner sent an 

email to Plaintiff’s supervisor Inspector Reese “requesting that he reassign the case to a detective 

who was free to work on it immediately; the homeowner’s email to Inspector Reese allegedly 

“referenced Detective Hawkins’ June 23, 2009, email” and included a copy of the same.  Id.  ¶ 

11.  

8. Plaintiff alleges that on June 24, 2009, he spoke with his supervisor, Inspector Reese 

and expressed “his concerns that AHOD caused several problems for detectives and their ability 

to spend the necessary amount of time investigating crimes.”  Complaint ¶ 12, 22.   

9. Plaintiffs acknowledge an “ongoing public debate as to the appropriateness of the 

AHOD initiative.” Complaint ¶ 30.   

10. In an October 30, 2007, article on WUSA9.com, FOP Chairman Baumann was 

quoted regarding the AHOD initiative as stating “why do we have District-wide initiatives that 

drain resources, that drain manpower and use them on weekends…” Gary Reals, DC Police 

Launch 4th

11. In a May 3, 2008, article in The Washington Times stated that “Kristopher 

Baumann… has said that the All Hands program is an ineffective use of officers and takes away 

resources that district commanders need at other times of the week.”  See Gary Emerling, Crime-

Fighting All Hands Initiative Launched, The Washington Times, May 3, 2008, attached hereto as 

Exhibit B. 

 Installment of ‘All Hands on Deck, WUSA9.com, October 30, 2007, attached hereto 

as Exhibit A.  
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12. A January 9, 2009, article in the Washington Examiner, stated that “All Hands has 

been blamed for leaving the police shorthanded on days following the surges” and cited 

Chairman Baumann stating that  ‘the police department hasn’t been able to hire and keep enough 

officers to maintain minimum safety.’  See Billy Myers, Lanier bringing back All Hands on Deck 

for ’09, The Examiner, January 9, 2009, attached hereto as Exhibit C. 

13. On June 17, 2009, Chairman Baumann testified in an arbitration concerning the 

AHOD initiative.  See Affidavit of Kristopher Baumann ¶ 3, filed in Baumann v. District of 

Columbia et al. 09-1189, and attached hereto as Exhibit D. 

14. On July 17, 2009, the Washington Post published an article entitled Not Everyone’s 

Aboard High-Profile Crime Initiative.  See attached Exhibit E. Theola Labbé-DeBose, Not 

Everyone’s Aboard High-Profile Crime Initiative, The Washington Post, July 17, 2009.   

15. In the article, Plaintiff is identified as “Detective William Hawkins,” and also 

described as “Hawkins, a detective for 11 years.”  Exhibit E, p. 2.    

16. Plaintiff Hawkins is not identified as a spokesperson, or a member of the FOP.  Id, 

generally.   

17. In the article, Plaintiff Hawkins spoke specifically about his investigation of the June 

2009 burglary: 

 
Detective William Hawkins, for instance, pointed to a Capitol Hill burglary case that he 
was working last month. He said he received an e-mail from the victim that provided an 
updated list of missing items, including electronics and jewelry, along with the potential 
value of the items.  
[…]  
Hawkins responded in an e-mail the next morning that he would not get a chance 
to work on the case "for quite a while." He was scheduled for two days off and 
then had to report to Georgetown for an All Hands on Deck assignment. After 
that, he had mandatory training at the police academy, followed by a day off, a 
special Fourth of July detail and another All Hands on Deck.  
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"Looks like 7/5, 7/6 and 7/7 are free to investigate my crime victim's cases," 
Hawkins wrote in the e-mail.  

[…] Hawkins said he was able to check with a couple of pawnshops on his days 
off.  He's scheduled to work the next All Hands the weekend of July 24.  

"There are burglaries and serious assaults and armed robberies that are set aside 
because of AHOD," said Hawkins, a detective for 11 years. "Detectives should be 
exempt because it jeopardizes cases."  

Exhibit E, p. 2.   

18. On or  about August 10, 2009, Plaintiff was issued a PD 750, or dereliction report, for 

failing to make proper notifications when speaking to a member of the press in violation of MPD 

General Order 204.01.  Complaint ¶ 19.   

19. General Order MPD 204.01 pertains to the release of information to the news media.  

See General Order 204.01 attached hereto as Exhibit F.   

20. The Order delineates what type of information may be released and by whom, for 

example: “Field Commanders may release information regarding details at a major event” and 

“Assistant District Commanders may provide a synopsis of an incident and can authorize the 

release of information that is of material aid in the successful resolution of a case or situation.”  

Id. at 3.  Both “event” and “incident” are defined in the Order. Id. at 2.   

21. The order requires a member, when participating in formal media interviews – that is 

when the member will be (1) identified as an official representative or (2) as a spokesperson of 

the Department or (3) discussing Departmental policy or (4) appearing in uniform – that a 

member get prior approval from one of a few named officials.  Id. at  6-7.   

22. When communicating personal views to the media as a private citizen must simply 

(1) participate while off duty and (b) not at a police facility; (c) make clear that his statements are 
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personal and not on behalf of the Department, (d) not where a uniform or anything else that 

would give the appearance that the member is a spokesperson.  Id. at 7.  
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

       
 ) 

WILLIAM HAWKINS, et al. ) 

    ) 
 Plaintiffs,    ) 
      ) 
vii. ) Civil Action No. 09-1831 (EGS) 

) 
DISTRICT OF COLUMBIA, et al.  ) 
      ) 
 Defendants.     ) 
      ) 
  

MEMORANDUM OF POINTS AND AUTHORITIES IN  
SUPPORT OF DEFENDANTS’ MOTION TO DISMISS,  

OR IN THE ALTERNATIVE FOR SUMMARY JUDGMENT 
 

INTRODUCTION AND PROCEDURAL HISTORY 
 

Plaintiffs filed their Complaint on September 25, 2009.  See Complaint, p. 1.  The 

Complaint was filed on behalf of individual plaintiff William Hawkins and Fraternal Order of 

Police (“FOP”) against the District of Columbia (“District”) and three individual District  

employees. See id., generally.  The Complaint alleges violations of the Whistleblower Act and 

violations of the First Amendment.  See Complaint, generally.  The Defendants filed a Motion to 

Dismiss or in the Alternative for Summary Judgment (hereinafter “Defendants’ First Motion or 

“Def. First Mot.”) on October 21, 2009.  See Docket No. 7.  The Plaintiffs filed their Opposition 

on November 4, 2009, and the parties  concluded the briefing on the dispositive motion on 

February 22, 2010.  See Docket No. 10; and Docket No. 18.   

On March 1, 2010, various amendments to the Whistleblower Protection Act became 

effective.  On September 1, 2010, this Court entered an order denying without prejudice the 

District’s First Motion and directing the parties “to revise their briefs to address this statutory 

change and to incorporate any new case law or other points and authorities that could impact the 
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parties' arguments and the Court's consideration and resolution of the issues in this case.”  See 

Minute Order dated September 1, 2010.  

As further demonstrated below, the 2010 amendments to the Whistleblower Protection 

Act which may have been relevant to Plaintiffs’ claims had their action accrued after the 

effective date, cannot be applied retroactively.  Thus, Defendants’ arguments in their First 

Motion, and supplemented below in light of the Court’s Order, remain intact and the Defendants 

are entitled to judgment as a matter of law. 

FACTUAL BACKGROUND  
 

Plaintiff Fraternal Order of Police is a labor union.  Complaint ¶ 2.  Plaintiff Williams 

Hawkins is a Metropolitan Police Department Detective assigned to the MPD’s first district. Id. ¶ 

8.  In June 2009, Plaintiff Hawkins was assigned to a case in which a home was burglarized 

while the homeowner was out of town. Id. ¶ 9.  On June 22, 2009, Plaintiff allegedly received an 

email from the homeowner providing with him with a list of items that had been stolen from her 

home and noting that she was anxious to get the investigation underway.  Id.  Plaintiff allegedly 

responded to that email on June 23, 2009, explaining that due to “scheduling conflicts, which 

included two All Hands on Deck (“AHOD”) initiatives, he would not be able to work on the case 

until July 5, at the earliest.”  Id. ¶ 10.  In addition, also on June 23, 2009, Plaintiff alleges that he 

forwarded this email to Chairman Baumann of the Fraternal Order of Police.  Id. ¶ 12.  In 

response to Plaintiff Hawkins’ email to the homeowner, the homeowner sent an email to 

Plaintiff’s supervisor Inspector Reese “requesting that he reassign the case to a detective who 

was free to work on it immediately; the homeowner’s email to Inspector Reese “referenced 

Detective Hawkins’ June 23, 2009, email” and included a copy of the same.  Id.  ¶ 11.  Next, 

Plaintiff Hawkins alleges that on June 24, 2009, he spoke with his supervisor, Inspector Reese 
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and expressed “his concerns that AHOD caused several problems for detectives and their ability 

to spend the necessary amount of time investigating crimes.”  Complaint ¶ 12, 22.   

The “All Hands on Deck” initiative has been the FOP’s issue of contention with the MPD 

for some time.  Plaintiffs acknowledge an “ongoing public debate as to the appropriateness of the 

AHOD initiative.” Complaint ¶ 30.  This ongoing public debate has included extensive media 

coverage in which the FOP has been a regular commentator.  This media coverage began well 

before any email exchange Plaintiff Hawkins had with a homeowner or Chairman Baumann of 

the FOP, and well before he communicated to Inspector Reese “his concerns that AHOD caused 

several problems for detectives and their ability to spend the necessary amount of time 

investigating crimes.”  Complaint ¶ 12, 22.   

The “ongoing public debate” has been continuing since at least 2007 and includes 

Chairman Baumann’s specific commentary regarding the alleged concern that the AHOD 

initiative drains Department resources.  See e.g., Gary Reals, DC Police Launch 4th Installment 

of ‘All Hands on Deck, WUSA9.com, October 30, 2007, attached hereto as Exhibit A (quoting 

Kristopher Baumann asking “why do we have District-wide initiatives that drain resources, that 

drain manpower and use them on weekends…”), and see Gary Emerling, Crime-Fighting All 

Hands Initiative Launched, The Washington Times, May 3, 2008, attached hereto as Exhibit B 

(“Kristopher Baumann… has said that the All Hands program is an ineffective use of officers 

and takes away resources that district commanders need at other times of the week”; and Billy 

Myers, Lanier bringing back All Hands on Deck for ’09, The Examiner, January 9, 2009, 

attached hereto as Exhibit C (stating “All Hands has been blamed for leaving the police 

shorthanded on days following the surges” and quoting Baumann’s criticism that ‘the police 

department hasn’t been able to hire and keep enough officers to maintain minimum safety.’).   
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In addition to the media coverage, an arbitration has been held and Chairman Baumann 

testified during the same on June 17, 2009, a week before Plaintiff Hawkins allegedly “informed 

the FOP of the problems AHOD was causing for detectives.” See Affidavit of Kristopher 

Baumann ¶ 3, filed in Baumann v. District of Columbia et al.. 09-1189, and attached hereto as 

Exhibit D; Complaint ¶ 12. 

On July 17, 2009, the Washington Post published an article entitled Not Everyone’s 

Aboard High-Profile Crime Initiative.  See attached Exhibit E, Theola Labbé-DeBose, Not 

Everyone’s Aboard High-Profile Crime Initiative, The Washington Post, July 17, 2009.  In the 

article, Plaintiff is identified as “Detective William Hawkins,” and also described as “Hawkins, a 

detective for 11 years.”  Exhibit E, p. 2.  Plaintiff Hawkins is not identified as a spokesperson, or 

a member of the FOP.  Id., generally.  In the article, Plaintiff Hawkins speaks specifically about 

his investigation of the June 2009 burglary: 

Detective William Hawkins, for instance, pointed to a Capitol Hill burglary case that he 
was working last month. He said he received an e-mail from the victim that provided an 
updated list of missing items, including electronics and jewelry, along with the potential 
value of the items.  
[…]  
Hawkins responded in an e-mail the next morning that he would not get a chance 
to work on the case "for quite a while." He was scheduled for two days off and 
then had to report to Georgetown for an All Hands on Deck assignment. After 
that, he had mandatory training at the police academy, followed by a day off, a 
special Fourth of July detail and another All Hands on Deck.  

"Looks like 7/5, 7/6 and 7/7 are free to investigate my crime victim's cases," 
Hawkins wrote in the e-mail.  

[…] Hawkins said he was able to check with a couple of pawnshops on his days 
off.  He's scheduled to work the next All Hands the weekend of July 24.  

"There are burglaries and serious assaults and armed robberies that are set aside 
because of AHOD," said Hawkins, a detective for 11 years. "Detectives should be 
exempt because it jeopardizes cases."  

Exhibit E, p. 2.   
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On or about August 10, 2009, Plaintiff was issued a PD 750, or dereliction report, for 

failing to make proper notifications when speaking to a member of the press in violation of MPD 

General Order 204.01.  Complaint ¶ 19.  General Order MPD 204.01 (“General Order”) pertains 

to the release of information to the news media.  See General Order 204.01 attached hereto as 

Exhibit F.  The Order delineates what type of information may be released and by whom, for 

example: “Field Commanders may release information regarding details at a major event” and 

“Assistant District Commanders may provide a synopsis of an incident and can authorize the 

release of information that is of material aid in the successful resolution of a case or situation.”  

Id. at 3.  Both “event” and “incident” are defined in the Order. Id. at 2.  The Order further 

outlines in like manner what information can be released by which personnel within the MPD.  

Id. The Order further states what categories of information can and cannot be released.  For 

example, confidential information that may jeopardize an investigation cannot be released. Id. at 

4.  Circumstances regarding an incident, such as time, place, weapons involved and the identity 

of arresting officers, may be released.  Id. 

The General Order requires a member, i.e., an MPD employee, when participating in 

formal media interviews – that is when the member will be (1) identified as an official 

representative or (2) as a spokesperson of the Department or (3) discussing Departmental policy 

or (4) appearing in uniform – get prior approval from one of a few named officials.  Id. at  6-7.  

The Order also specifies the circumstances under which an MPD employee may express his 

private views.  For example, the employee must make clear that his statements are personal and 

not on behalf of MPD and wear no uniform or anything else that would give the appearance that 

the member is a spokesperson.  Id. at 7. 
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ARGUMENT  

I. Standard of Review 

The complaint must contain a “short and plain statement of the claim showing that the 

pleader is entitled to relief.”  Fed. R. Civ. P. 8(a)(2).  This pleading standard “does not require 

‘detailed factual allegations,’ but it demands more than an unadorned, the-defendant-unlawfully-

harmed-me accusation.”  Ashcroft v. Iqbal, __ U.S. __, 129 S. Ct. 1937, 1949 (2009) (quoting 

Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 555 (2007)).  “A pleading that offers ‘labels and 

conclusions’ or ‘a formulaic recitation of the elements of a cause of action will not do.’”  Id. 

(quoting Twombly, 550 U.S. at 555).  “Nor does a complaint suffice if it tenders ‘naked 

assertions’ devoid of ‘further factual enhancement.’”  Id. (quoting Twombly, 550 U.S. at 557) 

(alteration marks omitted).   

 To survive a Rule 12(b)(6) motion to dismiss, a complaint “must contain sufficient 

factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’”  Id. 

(quoting Twombly, 550 U.S. at 570).  “A claim has facial plausibility when the plaintiff pleads 

factual content that allows the court to draw the reasonable inference that the defendant is liable 

for the misconduct alleged.”  Id. (citing Twombly, 550 U.S. at 556).  This facial plausibility 

standard “asks for more than a sheer possibility that a defendant has acted unlawfully.”  Id. 

(citing Twombly, 550 U.S. at 556).  “Where a complaint pleads facts that are merely consistent 

with a defendant’s liability, it stops short of the line between possibility and plausibility of 

entitlement to relief.”  Id. (quoting Twombly, 550 U.S. at 557) (internal quotation marks 

omitted).   

 Although the allegations in the complaint must be taken as true, the Court is “not bound 

to accept as true a legal conclusion couched as a factual allegation.”  Twombly, 550 U.S. at 555 
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(internal quotation marks omitted); see also Iqbal, 129 S. Ct. at 1949 (“the tenet that a court must 

accept as true all of the allegations contained in a complaint is inapplicable to legal 

conclusions”).  “[W]here the well-pleaded facts do not permit the court to infer more than the 

mere possibility of misconduct, the complaint has alleged – but it has not ‘shown’ – ‘that the 

pleader is entitled to relief.’”  Iqbal, 129 S. Ct. at 1950 (quoting Fed. R. Civ. P. 8(a)(2)) 

(alteration marks omitted).  Under this standard, the instant complaint must be dismissed. 

Under Fed. R. Civ. P. 56, a party is entitled to summary judgment if "there is no 

genuine issue of material fact and the moving party is entitled to judgment as a matter of 

law." See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Tao v. Freeh, 27 F.3d 635, 

638 (D.C.Cir. 1994).  It is insufficient, to avoid summary judgment, that some factual issues 

remain in the case; an issue must be both genuine and material to preclude the entry of summary 

judgment. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247–248 (1986). Summary judgment 

“shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, if any, show that there is no genuine issue as to 

any material fact and that the moving party is entitled to judgment as a matter of law.” Fed. R. 

Civ. P. 56(c). A “complete failure of proof concerning an essential element of the non-moving 

party’s case necessarily renders other facts immaterial.” Celotex Corp. v. Catrett, 477 U.S. 317, 

323 (1986). 

II. Plaintiffs’ Claims Under the Whistleblower Protection Act Fail as a Matter of Law.  
 

To establish a prima facie case under the D.C. Whistleblower Protection Act in effect 

when plaintiffs claims accrued and when their complaint was filed (“hereinafter WPA 2009”), 

Plaintiffs must show, by the preponderance of the evidence: (1) a protected disclosure, as defined 

in D.C. Code, §1-615.52(6); (2) an adverse employment action, as defined in D.C. Code, §1-
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615.52(4); and (3) that the protected disclosure was a “contributing factor” or causally connected 

to the adverse action, as defined in D.C. Code, §1-615.52(5).  See Crawford v. D.C., 891 A.2d 

216, 221 (D.C. 2006).  The WPA 2009 defines a “protected disclosure” as follows: 

any disclosure of information, not specifically prohibited by statute, by an 
employee to a supervisor or public body that the employee reasonably believes 
evidences: 

(A) Gross mismanagement; 

(B) Gross misuse or waste of public resources or funds; 

(C) Abuse of authority in connection with the administration of a public program 
or the execution of a public contract; 

(D) A violation of a federal, state or local law, rule or regulation . . . which is not 
merely of a technical or minimal nature; 

(E) A substantial and specific danger to public health and safety.   
 

D.C. Code § 1-615.52 (a)(6) (2001).  A “prohibited personnel action” is broadly defined and 

includes any retaliatory action taken against an employee “because that employee makes a 

protected disclosure or refuses to comply with an illegal order.”  D.C. Code § 1-615.52 (a)(5). 

To the extent that Plaintiffs’ Complaint fails to allege any of type of wrongdoing or abuse 

itemized under the statute, Plaintiffs’ WPA 2009 claim necessarily fails.  Wilburn v. District of 

Columbia, 957 A.2d 921, 926 (D.C. App. 2008).  Plaintiffs’ WPA 2009 claims are subject to 

dismissal on several other grounds. 

A. The Relevant Amendments to the Whistleblower Act are not Retroactive. 

In Landgraf v.USI Film Products, 511 U.S. 244, 272-73 (1994), the Supreme Court 

reiterated the general rule that a statute should not be applied retroactively and then set forth the 

analysis to be used in determining whether a particular statute stands as an exception to that rule.  

The Court explained that if the statute does not clearly indicate either prospective-only or 

retroactive application, then: 
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[T]he court must determine whether the new statute would have 
retroactive effect, i.e., whether it would impair rights a party 
possessed when he acted, increase a party’s liability for past 
conduct, or impose new duties with respect to transactions already 
completed.  If the statute would operate retroactively, [the] 
traditional presumption [against retroactive application] teaches 
that it does not govern absent clear congressional intent favoring 
such a result. 

 
Id. at 280.  See also Greene v. United States, 376 U.S. 149, 160 (1964) (“The first rule of 

construction is that legislation must be considered as addressed to the future, not to the past . . . 

[and] a retrospective operation will not be given to a statute . . . unless such be the ‘unequivocal 

and inflexible import of the terms, and the manifest intention of the legislature.’); Alpizar v. 

United States, 595 A.2d 991, 993-994 (D.C.  1991). 

Under the above authorities, the initial inquiry in determining whether a statute applies 

retroactively is whether the statute itself includes an “express command” that it should.  See 

Landgraf,  511 U.S. at 280.  The 2010 amendments to the WPA do not expressly state that the 

provisions should have retroactive application, or otherwise apply to claims that accrued prior to 

the effective date of the Amendments.  Therefore, the Court must determine whether 2010 

Amendments would have retroactive effect, i.e., “whether they would impair rights a party 

possessed when he acted, increase a party’s liability for past conduct, or impose new duties with 

respect to transactions already completed.”  Landgraf, 511 U.S. at 280.  If applying the WPA as 

amended in 2010

1. Section 1-615.52(a)(6) of the WPA, as Amended in 2010 

 would have this “disfavored effect,” absent clear evidence in the legislative 

history that the Council intendeds such, the statute should not be applied retroactively.  See 

Landgraf, 511 U.S. at 280; Summers v. U.S. Dep't of Justice, 569 F.3d 500, 503 (D.C. Cir. 2009).   

The 2010 Amendments relevant to the instant case have a “disfavored” retroactive effect 

as they “increase a party’s liability for past conduct.”  See Landgraf, 511 U.S. at 280.  The 2010 
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Amendments broadened the definition of the term “protected disclosure” to include a “prior 

disclosure made to any person by an employee or applicant, including a disclosure made in the 

ordinary course of an employee’s duties.”  See D.C. Code §1-615.52(a)(6) (2010).  In the present 

case, Plaintiffs’ WPA claims accrued before the date the 2010 Amendments became effective 

and involve events that purportedly transpired before that time.  Prior to 2010, the WPA did not 

impose liability for purported retaliation where the “protected disclosure” involved a disclosure 

of information previously made or already known.  See, e.g., Wilburn, 957 A.2d at 925; 

Meuwissen v. Department of the Interior, 234 F.3d 9, 13 (Fed. Cir. 2000); Huffman v. Office of 

Personnel Management, 263 F.3d 1341, 1349-50 (Fed. Cir. 2001).  As noted above, the 2010 

Amendments changed the legal landscape.  By defining “protected disclosures” to include a 

“prior disclosure made,” the 2010 Amendments broadened the scope of the WPA to include a 

new category of protected activity, and in doing, so, expanded the scope of liability under the 

Act.  Application of the 2010 definition of “protected disclosure” to the facts of this case clearly 

exposes Defendants to increased whistleblower liability: Defendants now face the risk of liability 

for employment actions they purportedly took against Plaintiff in 2009 in response to “prior 

disclosure[s]” that were not actionable under the WPA as it existed in 2009. 

Given this “disfavored effect” of increasing liability for past conduct, the 2010 

Amendments should not apply retroactively “absent clear evidence in the legislative history that 

the legislator intended the effect.”  See Landgraf, 511 U.S. at 280; Summers v. U.S. Dep't of 

Justice, 569 F.3d 500, 503 (D.C. Cir. 2009).  The legislative history to the 2010 Amendments 

contains no explicit discussion of retroactivity.  See Exhibit H, Committee Report, Council of the 

District of Columbia, November 19, 2009, Bill 18-233, the District of Columbia Whistleblower 

Protection Amendment of 2009, generally.  Although the legislative history references the 
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inclusion of “duplicative disclosures” in the definition of “protected disclosures,” noticeably 

absent from the Council’s discussion is any explicit statement that the definition should be 

applied retroactively to claims that accrued before the effective date of the Amendments.  See 

Exhibit H, Committee Report, Council of the District of Columbia, November 19, 2009, Bill 18-

233, the District of Columbia Whistleblower Protection Amendment of 2009, p. 4. 

 While the legislative history to the 2010 Amendments notes the Council’s need to 

“clarify” that the definition includes duplicative disclosures in contrast to recent court decisions, 

this language cannot be construed to mean that the Council intended the Amendments to apply 

retroactively.  The Court of Appeals for the District of Columbia Circuit recently explained the 

effect of similar language found in the legislative history of an amendment to the Freedom of 

Information Act (“FOIA”) in Summers v. Department of Justice, a case concerning the 

retroactive application of a 2007 amendment to FOIA regarding attorneys fees.  569 F.3d 500, 

504 (D.C. Cir. 2009).   

In Summers, the Court determined that a 2007 Amendment to the Freedom of 

Information Act (“FOIA”) did not apply retroactively despite language in the legislative history 

stating that the purpose of the amendment was ‘to clarify.’  Id.   In Summers, Court explained 

that prior to 2002, entitlement to an award of attorneys’ fees in a FOIA case, was determined by 

a “catalyst approach” to determine whether the plaintiff had “substantially prevailed” in the 

matter.  Id.  Under the catalyst approach the plaintiff, who had gained relief via a settlement 

agreement would have been eligible for attorneys’ fees as the litigation acted as a “catalyst” to 

bring about the relief.  Id.    

However, in 2001 the Supreme Court rejected the catalyst theory as applied to the 

American with Disabilities Act and required a “judicially sanctioned change in the legal 
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relationship of the partied.”  See id. (citing Buckhannon Board Care and Home v. West Va. Dept. 

of Health and Human Resources, 532 U.S. 598, 605 (2001).  And, in 2002, the D.C. Circuit 

Court of Appeals applied Buckhannon to FOIA cases.  Id. citing Oil, Chem. & Atomic Workers 

Int’l Union v. DOE, 288 F.3d 452, 454 (D.C. Cir. 2002).  Plaintiff settled his case in 2005. 

In 2007, Congress amended FOIA to “incorporate a catalyst theory.”  Id.  Plaintiff argued 

that this 2007 amendment to should apply retroactively to his 2005 settlement agreement and 

thus he should be awarded attorneys’ fees.  Id. at 504.  In support of his argument for retroactive 

application, the plaintiff pointed to language in the committee report on the bill which stated that 

the purpose of the amendment was “to clarify that a complainant has substantially prevailed in a 

FOIA lawsuit, and is eligible to recover attorney’s fees … if the pursuit of the claim was the 

catalyst for the voluntary or unilateral change in position by the opposing party.”  Id. at 504 

(internal citations omitted)(emphasis added). 

The Court of Appeals rejected this argument stating “putting aside the general problem 

that neither a committee nor a single Senator can speak for ‘the Congress,” these specific 

statements simply do not speak to the issue of retroactivity.”  Id. (emphasis added).  The appeals 

court ultimately held that without evidence of clear intent, the amendments could not be applied 

retroactively.  Id; accord, Davis v. DOJ, 610 F.3d 750, 754 (D.C. Cir. 2010) (“even when 

Congress intends to supersede a rule of law embodied in one of our decisions with what it views 

as a better rule established in earlier decisions [. . .] its intent to reach conduct preceding the 

‘corrective’ amendment must clearly appear.”). 

Similar to the statutory language at issue in Summer, the phrase “clarify” in the 2010 

Amendments cannot be read to mean that the WPA, as amended, should apply retroactively.  In 

sum, neither the plain language of the 2010 Amendments nor the legislative history reflects any 
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clear intent from the Council that the amended definition of “protected disclosure” should be 

applied retroactively. 

2. Section 1-615.54(a)(1) of the WPA, as Amended in 2010 

The remaining 2010 Amendments applicable to the instant case similarly have a 

“disfavored” retroactive effect.  In 2010, the Council amended the WPA to allow for suits 

against individual District employees, supervisors and officials: 

An employee aggrieved by a violation of § 1-615.53 may bring a 
civil action against the District and in his or her personal capacity 
any District employee, supervisor, or official having personal 
involvement in the prohibited personnel action, before a court or a 
jury in the Superior Court of the District of Columbia seeking 
relief and damages.  

 
D.C. Code § 1-615.54(a)(1) (as amended by the Whistleblower Protection Amendment Act of 

2009, D.C. Law 18-117 (Mar. 11, 2010)) (as reprinted above, the language added to the Act is 

underlined).  Prior to this amendment, the WPA did not impose personal liability against 

supervisors.  See e.g., Tabb v. District of Columbia, 477 F. Supp.2d 185, 189 (D.D.C. 2007); 

Winder v. Erste, 2005 WL 736639, at *8 (D.D.C. March, 31 2005)).  The retroactive effect of the 

Amendment is clear.  See Landgraf, 511 U.S. at 280.  Section 1-615.54(a)(1) (2010) increases a 

party’s liability for past conduct because the provision, as amended, creates individual liability 

where none initially existed. 

The express language of the WPA does not provide for the retroactive application of the 

2010 amendments to Section 1-615.54(a)(1), nor does the legislative history of the Act indicate 

that the Council intended this result.  See Exhibit H, Committee Report, Council of the District 

of Columbia, November 19, 2009, Bill 18-233, the District of Columbia Whistleblower 

Protection Amendment of 2009, generally.  Therefore, in the absence of any clear indication that 

the Council intended otherwise, this Court should apply the well-established rule disfavoring 
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retroactive applications of statutes.  Greene v. United States, 376 U.S. 149, 160 (1964) (internal 

citations omitted).  See also Claridge Apartments Co. v. Comm’r of Internal Revenue, 323 U.S. 

141, 164 (1944) (“Retroactivity, even where permissible, is not favored, except upon the clearest 

mandate.”); Bowen v. Georgetown Hosp., 488 U.S. 204, 208-09 (1988) (“Retroactivity is not 

favored in the law…  Even where some substantial justification for retroactive rulemaking is 

presented, courts should be reluctant to find such authority absent an express statutory grant.”); 

Alpizar v. United States, 595 A.2d 991, 993-994 (D.C. 1991); Luck v. District of Columbia, 617 

A.2d 509, 514-515 (D.C. 1992); Edwards v. Lateef, 558 A.2d 1144, 1146-1147 (D.C. 1989); 

Wolf v. District of Columbia Rental Accommodations Commission, 414 A.2d 878, 880 (D.C. 

1980).  In sum, absent express language in the WPA allowing for such or any “clear expression” 

from the Council intending that result, the Court should not apply Section 1-615.54(a)(1), as 

amended, retroactively.  See Hassett v. Welch, 303 U.S. 303, 315 (1938) (applying the amending 

statutes prospectively because they did not contain clear expressions that the amendments were 

intended to operate retroactively).2 See § 1-615.52(a)(6).  But See Burton v. District of Columbia, 

The retroactive application of the 2010 Amendments in this case to claims that first 

accrued in 2009 is further problematic because Defendants had no way of knowing at the time 

that their alleged conducted posed a risk of liability.  “The presumption against applying a newly 

enacted statute retrospectively exists as a matter of fairness, so that people have opportunities to 

know what the law is and to conform their conduct accordingly.”  2 N. Singer, Sutherland 

Statutory Construction § 41:4, at 397-98 (6th rev. ed. 2001); see also, Landgraf v. Usi Film 

Prods., 511 U.S. 244, 286 (U.S. 1994) (“The presumption against statutory retroactivity is 

founded upon sound considerations of general policy and practice, and accords with long held 

Civil Action No. 2009 CA 9215 (J. Mott, April 22, 2010). 

                                                 
2  
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and widely shared expectations about the usual operation of legislation.”).  Further, as a matter of 

general policy, “[r]etroactive operations will more readily be ascribed to legislation that is 

curative or legalizing than to legislation which may disadvantageously, though legally, affect 

past relations and transactions.”  2 N. Singer, Sutherland Statutory Construction § 41:4, at 398 

(6th rev. ed. 2001).  The 2010 Amendments relevant to the instant case are clearly 

disadvantageous.  As explained above, individual Defendants can now can be sued in their 

individual capacity when prior to 2009, such claims were not actionable.  Moreover, “prior 

disclosures” once beyond the scope of the Act are now sufficient to state a claim under the WPA, 

as amended.  For these reasons and those stated above, the Court should not apply the 2010 

Amendments retroactively.  Instead, Plaintiffs’ claims must be analyzed pursuant to the version 

of the WPA in effect in 2009 when Plaintiffs’ claims accrued.  As further discussed below, 

Plaintiffs’ WPA claims fail under the Act as it existed in 2009 and likewise fail under the Act as 

amended, in the event the Court chooses to apply the Amendments retroactively. 

B. The FOP Has No Standing to Pursue A Whistleblower Claim.3

In their Opposition to the District’s First Motion, Plaintiffs conceded that the FOP has not 

alleged a whistleblower claim, and rightly so.  See Pl. First Opp., Docket No. 10, p. 7.  As argued 

in the District’s First motion, FOP cannot pursue a whistleblower claim because it is not an 

“employee,” as that term is defined under the WPA 2009, and only an employee can make a 

“protected disclosure,” for the purposes of the statute.  See D.C. CODE § 1-615.52 (2001)

  

4 and 

see Def. 1st

                                                 
3 While it appears from Plaintiffs’ Complaint that they do not purport to allege a Whistleblower claim on behalf of 
the FOP, in an abundance of caution, Defendants include the argument demonstrating that any such claim on behalf 
of the FOP would be contrary to well established, applicable law.  

 Mot. at 7-8.   

4 Section 1-615.52. defines “employee” to include “any person who is a former or current District employee, or an 
applicant for employment by the District government, including but not limited to employees of subordinate 
agencies, independent agencies, the District of Columbia Board of Education, the Board of Trustees of the 
University of the District of Columbia, the District of Columbia Housing Authority, and the Metropolitan Police 
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Notably, the 2010 Amendments to the WPA make no substantive changes to the 

definition of the term “employee.”  Thus, even under the Act, as amended, a prohibited 

personnel action may still only be taken against an employee and only an employee can make a 

protected disclosure.  See D.C. Code §§ 615.52(a)(3); 1-615.5(a)(5)(A) (2010).  Moreover, 

because of its non-employee status, the FOP is likewise unable to show that it suffered a 

“prohibited personnel action” as defined by the WPA 2009.5

C. Individuals are not subject to suit under the WPA 2009. 

 

 
It was well established that before the Council amended the WPA in 2010, the WPA did 

not provide for individual liability against District employees or supervisors.  See Tabb v. 

District of Columbia, 477 F.Supp.2d 185, 189 (D.D.C. 2007) (holding that “there is no implied 

right of action against supervisors” under the WPA); Williams v. Johnson, 537 F. Supp. 2d 141, 

148 (D.D.C. 2008) (“the WPA does not create a private right of action against individual 

supervisors”); Winder v. Erste, No. Civ. A. 03-2623, 2005 WL 736639 (D.D.C. Mar. 31, 2005); 

see also Wilburn v. District of Columbia, 957 A.2d 921 (D.C. App. 2008).  Rather than provide a 

private right of action against individuals, the WPA in effect as of 2009 provided for only 

potential fines and disciplinary actions against supervisors and did not allow for a private cause 

of action against the individual.  See Section 1-625.55 (D.C. 2001). 

Moreover, when first enacting the WPA, the D.C. Council expressly rejected the 

argument that individual supervisors may be held personally liable under the Act: 

                                                                                                                                                             
Department, but excluding employees of the Council of the District of Columbia.”  § 1-615.52(a)(3).  “Protected 
disclosure” means any disclosure of information, not specifically prohibited by statute, by an employee to a 
supervisor or a public body that the employee reasonably believes evidences” one of the six circumstances itemized 
under Section § 1-615.52(a)(6).  See § 1-615.52(a)(6). 
5  A “[p]rohibited personnel action” includes but is not limited to: recommended, threatened, or actual termination, 
demotion, suspension, or reprimand; involuntary transfer, reassignment, or detail; referral for psychiatric or 
psychological counseling; failure to promote or hire or take other favorable personnel action; or retaliating in any 
other manner against an employee because that employee makes a protected disclosure or refuses to comply with an 
illegal order, as those terms are defined in this section.”  See § 1-615.52(a)(5). (emphasis added).   
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The Committee believes one way to expand employee protection is 
to make supervisors who effect reprisals more accountable for their 
actions.  The Committee rejects, however, the provision in the 
bill as introduced that would have made supervisors personally 
liable for damages, including punitive damages, flowing from 
their violations of the whistleblower protections.  The 
Committee believes that the fear of such legal action would have 
an undesirable chilling effect on supervisors in the exercise of their 
supervisory duties.  The Committee has adopted a compromise, 
providing that a supervisor who is found to have violated the act 
may, as part of the relief granted, be disciplined and fined. 

 
See Exhibit G, Council of the District of Columbia Report on Bill 12-121, the “District of 

Columbia Whistleblower Amendment Act of 1998” at p. 3 (emphasis added).  The Council’s 

intent was unequivocal: the fines and disciplinary actions ultimately enacted as sections 1-

615.55(a) and (b) of Act were not intended as a “compromise” and not vehicle by which 

whistleblower plaintiffs could sue their supervisors individually.  See id.   

Consistent with the intent of the D.C. Council, every D.C. district court to reach the issue 

has rejected the argument that supervisors may be sued individually under the WPA, as the 

statute existed 2009.  In Winder v. Erste, No. 03-2623, 2005 WL 736639 at *8-9 (D.D.C. Mar. 

31, 2005), the district court analyzed the statutory text of the WPA and held that the Act does not 

create a private cause of action against supervisors.  The district court explained that two 

provisions of the WPA “strongly indicated” that liability under the Act could run only against the 

District.  Id. at 8.  First, the enforcement provision of the WPA incorporated D.C. Code § 12-

309, a mandatory pre-suit notice provision that applied only to the District.  2005 WL 736639 at 

*8 (citing § 1-615.54(a)).  Second, the burden shifting provision of the WPA applied only to the 

District.  Id. (citing § 1-615.54(b)). 

Next, the district court in Winder analyzed the plain language of Section 1-615.55(b) – 

concerning  civil fines for supervisors who have violated the act – and rejected the argument that 
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the provision contemplated that individual supervisors could be sued under the WPA.  2005 WL 

736639 at *8.  The district court noted that “the more reasonable reading of this provision is that 

it authorizes fines as part of the judicial relief available to the District in a judicial appeal from [a 

decision of the Office of Employee Appeals] on a disciplinary action.”  Id.  The district court 

further explained why it made no sense to construe the $1000 fine allowed for under Section 1-

615.55(b) as authorizing damages claims against individuals: 

The imposition of a $1000 cap on fines against supervisors 
suggests that the D.C. Council considered the extent to which 
supervisors should be required to make a monetary payment for 
their actions, and limited it as expressly provided. 

 

  It would not 
make sense to interpret the statute to allow a maximum fine of 
$1000 against supervisors, but at the same time allow recovery 
of compensatory damages and attorneys fees against 
supervisors that would be likely to impose a far greater burden 
on supervisors than the civil fine.  Moreover, “fines” are 
commonly understood to be payable only to the government-rather 
than to the person aggrieved by the offender’s action.  See, e.g., 
D.C.Code § 1-1723 (fines deposited in Superior Court shall be 
deposited in the U.S. Treasury).  Thus, the statute should not be 
interpreted as allowing an aggrieved employee to recover that 
fine, and the possibility of a fine against the supervisor lends 
no support to the argument that the legislature intended to 
create a private cause of action. 

2005 WL 736639 at *8 (emphasis added).  Applying the above reasoning, the Winder court 

ultimately concluded that “interpreting the [WPA] as not creating a private right of action against 

supervisors in their individual capacities results in a more coherent reading of the statute.”  Id.  

Notably, the remaining D.C. district courts to reach the issue have construed the WPA the same.  

See, e.g., Williams v. Johnson, 537 F. Supp.2d 141, 148–49 (D.D.C. 2008) (dismissing “any 

potential WPA claim against Defendants Johnson and Anthony in their individual capacities.”); 

Tabb v. District of Columbia, 477 F.Supp.2d 185, 189 (D.D.C. 2007) (“[S]ubstantially for the  

reasons set forth in Winder, the Court shall dismiss any potential WPA claim against Defendants  
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Johnson and Anthony in their individual capacities.”).6

D. Plaintiff Hawkins Made No Protected Disclosure Under Either the Pre-
Amendment WPA or the WPA As Amended in 2010. 

  The above authorities make clear that 

under the WPA, as it existed in 2009, Plaintiffs could state no claims against the individual 

defendants in the instant case.  

 
1. The WPA (2009). 

Plaintiff Hawkins asserts that he made two “protected disclosures” for the purposes of the 

WPA 2009: (1) when he forwarded his email exchange with the homeowner to Chairman 

Baumann of the FOP, calling the FOP’s attention to the purported problems with the “All Hands 

on Deck” initiative; see Complaint at ¶¶ 12 and 23; and (2) his June 24, 2009, communication 

with his supervisor, Inspector Reese, expressing his purported “concerns that AHOD caused 

several problems for detectives and their ability to spend the necessary amount of time 

investigating crimes.”  See Complaint ¶ 22; see also id. at ¶ 22.  Neither of these 

communications meets the “protected disclosures” requirement. 

a. Statements made to the FOP do not qualify as “disclosures” a 
matter of law, as a labor union is not a “supervisor” or “public 
entity” for the purposes of the WPA 2009. 

 
The FOP is a labor union.  However, a protected disclosure is only actionable under the 

WPA if made to a “supervisor “or “public body,” as those terms are defined under the WPA 

2009.  § 1-615.52(a)(6).  The WPA 2009 defines “supervisor” as: (1) an individual employed by 

                                                 
6 Although this issue may be a matter of first impression for the D.C. Court of Appeals, that court has cited with 
approval the multiple federal court opinions holding that individuals may not be sued personally under the WPA.  
See Wilburn v. District of Columbia, 957 A.2d 921 (D.C. App. 2008) (“we need not address appellee Robinson’s 
argument that…[the WPA]..does not create a private right of action against individual supervisors.  We note, 
however, that Robinson’s argument on this point finds support in at least three decisions in the U.S. District Court 
for the District of Columbia . . .”). 
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the District government who meets the definition of a “supervisor” in § 1-617.01(d)7

Nor is the FOP’s claim actionable under the 2010 Amendments to the WPA.  The 2010 

Amendments did not change the requirement that a disclosure be made to a “supervisor” or 

“public body.”  See 1-615.52(a)(7)(A)–(F) (2010). 

; or (2) a 

person “who has the authority to effectively recommend or take remedial or corrective action for 

the violation of a law, rule, regulation or contract term, or the misuse of government resources 

that an employee may allege or report pursuant to this section, including without limitation an 

agency head, department director, or manager.”  D.C. Code § 1-617.01(d); § 615.52(a)(9)(2001).  

The FOP meets neither criterion as a matter of law, nor does it qualify as a “public body” under 

the WPA 2009.  See § 1-615.52(a)(7)(A)–(F)(2001).  Accordingly any “disclosure” made to the 

FOP is no disclosure at all for the purposes of the WPA in effect as of 2009. 

b. Plaintiff Hawkins’ “disclosures” included no secret information. 

Even if the Court ignored the plain language of the WPA 2009, and concluded that the 

Chairman Bauman of the FOP met the “supervisor” or “public body” requirement, Plaintiff 

Hawkins’ communications to the union and his supervisor spoke to an ongoing, issue of public 

debate, and in any event, revealed no secret or previously unknown information. 

It is well-established that publicly-known information cannot be the subject of a protected 

disclosure for the purposes of the WPA 2009 because its revelation exposes no secrets.  See 

Wilburn, 957 A.2d at 925 (“a disclosure of information that is publically known is not a 

disclosure under the WPA 2009, whose purpose is to protect employees who possess knowledge 

of wrongdoing that is concealed . . . and who step forward to help uncover and disclose that 

                                                 
7 Section § 1-617.01(d) defines “supervisor” as an “[e]mployee having authority, in the interest of an agency, to hire, 
transfer, suspend, lay off, recall, promote, discharge, assign, reward, or discipline other employees, or responsibility 
to direct them, or to evaluate their performance, or to adjust their grievances, or effectively to recommend such 
action, if in connection with the foregoing the exercise of authority is not of a merely routine or clerical nature, but 
requires the use of independent judgment.  D.C. Code § 1-617.01(d). 
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information”)  (internal quotations and citations omitted).  One federal court explained the basis 

for the rule as follows: 

A disclosure of information that is publicly known is not a disclosure under the 
WPA.  The purpose of the WPA is to protect employees who possess knowledge 
of wrongdoing that is concealed or not publicly known, and who step forward to 
help uncover and disclose that information.  As explained in the legislative history 
of the WPA:  In the vast Federal bureaucracy it is not difficult to conceal 
wrongdoing provided that no one summons the courage to disclose the truth. 
Whenever misdeeds take place in a Federal agency, there are employees who 
know that it has occurred, and who are outraged by it.  What is needed is a means 
to assure them that they will not suffer if they help uncover and correct 
administrative abuses.  Accordingly, because the Agency’s alleged misconduct 
was not concealed and was already known, [Plaintiff’s] statements to his 
supervisor [and other actions] … were not “disclosures.” See, e.g., Black’s Law 
Dictionary 464 (6th ed. 1990) (defining “disclose” as “to bring into view by 
uncovering; to expose; to make known”). 
 

Meuwissen v. Department of the Interior, 234 F.3d 9, 13 (Fed. Cir. 2000) (quotation marks, 

indentation, and some citations omitted); see also Huffman v. Office of Personnel Management, 

263 F.3d 1341, 1349-1350  (Fed. Cir. 2001) (“The WPA by its terms requires that the employee 

have a made a ‘disclosure’ to trigger the protection of the Act […] the term ‘disclosure’ means to 

reveal something that is hidden and not known.”).  This limitation bars Plaintiffs’ whistleblower 

claims in the instant suit. 

Plaintiff Hawkins concedes that he did not forward his emails regarding the “All Hands 

on Deck” initiative to Chairman Bauman until June 23, 2009.  See Complaint at ¶12.   By then, 

Chairman Bauman had already started to publically debate the precise issues of which Plaintiff 

complained.  See Affidavit of Kristopher Baumann ¶ 3, filed in Baumann v. District of Columbia 

et al. 09-1189. 

Plaintiff Hawkins further concedes that he did not speak to his supervisor Inspector Reese 

until June 24, 2009 regarding his purported problems with the “All Hands on Deck” initiative.  

Cite.  By that time however, the “All Hands on Deck” initiative had been publically debated in 
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the press for some time.  For example, press coverage regarding “All Hands on Deck” started as 

early as October 2007.  See, e.g., Gary Reals, DC Police Launch 4th

The undisputed facts, as pleaded in the Complaint, further show that the homeowner was 

the first person to forward Inspector Reese the series of emails exchanged between she and 

Plaintiff Hawkins regarding the All Hands on Deck initiative and how that policy purportedly 

interfered with Plaintiff’s ability to investigate the burglary, See Complaint at ¶ 11, and Plaintiff 

Hawkins did not speak to his supervisor until after that time.  See id. at ¶ 12.  Thus, even absent 

the pre-existing public debate, any “disclosure” to Inspector Reese regarding any problems 

associated with “All Hands on Deck” was first made by the homeowner herself, not Plaintiff 

Hawkins. 

 Installment of ‘All Hands on 

Deck, WUSA9.com, October 30, 2007, attached hereto as Exhibit A (quoting Kristopher 

Baumann asking “why do we have District-wide initiatives that drain resources, that drain 

manpower and use them on weekends…”), Gary Emerling, Crime-Fighting All Hands Initiative 

Launched, The Washington Times, May 3, 2008 attached hereto as Exhibit B (“Kristopher 

Baumann… has said that the All Hands program is an ineffective use of officers and takes away 

resources that district commanders need at other times of the week;” Billy Myers, Lanier 

bringing back All Hands on Deck for ’09, The Examiner, January 9, 2009, attached hereto as 

Exhibit C (stating “All Hands has been blamed for leaving the police shorthanded on days 

following the surges” and quoting Baumann’s criticism that ‘the police department hasn’t been 

able to hire and keep enough officers to maintain minimum safety.’).  Notably, Plaintiffs 

acknowledge in their Complaint the “ongoing  public debate as to the appropriateness of the [All 

Hands on Deck] initiative.”  Complaint ¶ 30 (emphasis added). 
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Given homeowner’s email, as well as the pre-existing public debate, Plaintiff Hawkins 

made no “disclosure” at all when he complained in June 2009 regarding the All Hands on Deck” 

initiative.  Absent a protected disclosure to the appropriate individual, Plaintiffs’ whistleblower 

claims must be dismissed.  

2. The WPA (2010). 

Even if the Court determines that the 2010 Amendment to the definition of “protected 

disclosure” should be applied retroactively in this case, Plaintiff Hawkins nonetheless made no 

protected disclosure because Plaintiff could not reasonably have believed that his purported 

disclosures evidenced one of the five circumstances sufficient to trigger the Act.  See D.C. Code 

§ 1-615.52 (a)(6)(2001).  The 2010 Amendments to the Act do not alter the requirement under 

D.C. Code § 1-615.52 (a)(6)(2010), that to state a claim, an employee must reasonably believe 

that his disclosure evidences one or more of the following conditions: 

(A) Gross mismanagement; 

(B) Gross misuse or waste of public resources or funds; 

(C) Abuse of authority in connection with the administration of a public program 
or the execution of a public contract; 

(D) A violation of a federal, state or local law, rule or regulation . . . which is not 
merely of a technical or minimal nature; 

(E) A substantial and specific danger to public health and safety.   
 

See D.C. Code § 1-615.52 (a)(7)(2010).   

While the D.C. WPA does not define “reasonable belief,” in Zirkle v. District of 

Columbia,  the District of Columbia Court of Appeals adopted the definition set forth in 

Lachance v. White, 174 F3d. 1378, 1381 (Fed. Cir. 1999).  Zirkle, 830 A.2d  at 1259-1260 (D.C. 

2003).  Thus, an employee’s belief is reasonable when “a disinterested observer with knowledge 

of the essential facts known to and readily ascertainable by the employee reasonably conclude 

that the actions of the government evidence [one of the delineated issues.]”  Id.  “The WPA is 

Case 1:09-cv-01831-JEB   Document 19    Filed 09/22/10   Page 31 of 45



 24 

not a weapon in arguments over policy or a shield for insubordinate conduct.”  Zirkle, 830 A.2d 

1250, 1259-60 (D.C. 2003); accord Wilburn v. District of Columbia, 957 A.2d 921 (D.C. 2008).     

Further“[m]ere differences of opinion between an employee and his agency superiors as 

to the proper approach to a particular problem or the most appropriate course of action do not 

rise to the level of gross mismanagement.” Mentzer v. Lanier, 677 F. Supp. 2d 242, 250 (D.C. 

2010) (D.C. 2010) (citing White v. Dep't of the Air Force, 391 F.3d at 1381).  Gross 

mismanagement sets a higher and different bar requiring “’management action or inaction which 

creates a substantial risk of significant adverse impact upon the agency's ability to accomplish its 

mission.’” Mentzer v. Lanier, 677 F. Supp. 2d 242, 250 (D.C. 2010) (citing Kavanaugh v. Merit 

Systems Protection Board, 176 Fed. Appx. 133, 135 (Fed. Cir. 2006) (citing White v. Dep't of the 

63 M.S.P.R. at 95))  “Where a dispute is in the nature of a policy dispute, ‘gross 

mismanagement' requires that a claimed agency error in the adoption of, or continued adherence 

to, a policy be a matter that is not debatable among reasonable people.’” Id.  (citing White v. 

Dep't of the Air Force, 391 F.3d at 1383) ; and see Wilburn v. District of Columbia , 957 A.2d 

921, 925 (D.C. 2008) (citing White v. Department of the Air Force, 391 F.3d 1377, 1382 

(Fed.Cir.2004)). 

Here, plaintiff’s purported representations  (1) when he forwarded his email exchange 

with the homeowner to Chairman Baumann of the FOP, calling the FOP’s attention to the 

purported problems with the “All Hands on Deck” initiative;8

                                                 
8 As shown above in Section II(D)(1)(a) the FOP is not a “supervisor” or “public body” pursuant to either the pre-
amendment WPA or the 2010 Amendments and therefore, plaintiff’s statements to the FOP cannot constitute 
protected disclosures for the purposes of the WPA regardless of the substance of his purported comments.   

 see Complaint at ¶¶ 12 and 23; and 

(2) his June 24, 2009, communication with his supervisor, Inspector Reese, expressing his 

purported “concerns that AHOD caused several problems for detectives and their ability to spend 
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the necessary amount of time investigating crimes,”  see also id. at ¶ 22, fall squarely within the 

types of policy disputes described above which do not represent protected disclosures.   

In the Complaint, plaintiff Hawkins referenced the existence of an “ongoing public 

debate as to the appropriateness of the [All Hands on Deck] initiative.” Complaint ¶ 30.  This 

“ongoing public debate” that plaintiff himself acknowledges serves only to show that whether 

the All Hands on Deck initiative presented one of the circumstances, e.g., gross mismanagement,  

sufficient to trigger the WPA was  “debatable among reasonable people.”  Mentzer 677 F. Supp. 

2d at 250.   

In light of the room for debate among reasonable people, as chronicled in multiple 

newspaper articles about the All Hands on Deck Initiative, see Exhbits A-C, Plaintiff Hawkins 

could not reasonably have believed that through his criticisms of the Initiative he disclosed a 

circumstance sufficient to trigger the WPA, i.e., “gross mismanagement,” or “gross misuse or 

waste of public resources or funds” or a “a substantial or specific danger to the public health and 

safety.”  Further, plaintiff’s post hoc characterization of the statements as “disclosures” is 

irrelevant.  “’The basis for determining the nature of ... charges’ that a putative whistleblower 

has made ‘are the statements ... in [her] complaint’ to a supervisor or to a public body, ‘not [her] 

subsequent characterization of those statements’ in litigation.” Id. citing Ward v. Merit Sys. Prot. 

Bd., 981 F.2d 521, 523-28 (Fed.Cir.1992). 

III. Plaintiffs Can State No Viable Claim For First Amendment Retaliation. 

The Supreme Court has “reject[ed] . . . the notion that the First Amendment shields from 

discipline the expressions employees make pursuant to their professional duties.”  Garcetti v. 

Ceballos, 547 U.S. 410, 426 (2006).  The Court has further instructed there is no “constitutional 

cause of action behind every statement a public employee makes in the course of doing his or her 

job.”  Id. at 424-426.  Therefore, a plaintiff can only establish a First Amendment Retaliation 
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claim with proof that: (1) he spoke as a private citizen on a matter of public concern; (2) his First 

Amendment interest is not outweighed by the governmental interest of promoting the efficiency 

of the public service performed through its employees; (3) his speech was a substantial or 

motivating factor for the denial of a right or benefit; and (4) the District  would not have reached 

the same decision absent the protected conduct in which plaintiff purportedly engaged.  See 

Garcetti v. Ceballos, 547 U.S. 410, 421 (2006).  See also Tao v. Freeh, 27 F.3d 635, 638-39 

(D.C. Cir. 1994).  “The first

A. Plaintiff William Hawkins Did Not Speak as A Private Citizen and Therefore 
Engaged in No Protected Speech. 

 two factors . . . are questions of law for the court.”  Tao, 27 F.3d at 

639.  If the Court concludes that a plaintiff did not speak as a private citizen, it need not reach the 

remaining factors, as there can be no cognizable claim of retaliation absent protected speech.  

Wilburn v. Robinson, 480 F.3d 1140, 1151 (D.C. Cir. 2008) (internal brackets omitted). 

 
The undisputed facts, as pleaded by Plaintiff, confirm that he did not speak as a private 

citizen for the purposes of the First Amendment.  As further detailed below, Plaintiff spoke to a 

victim of a potential crime, his supervisor, and the press, in his official capacity as an MPD 

Detective about his police work, and an internal MPD policy that directly related to his job.  The 

Supreme Court has made clear that the comments at issue here do not qualify as private speech 

covered by the First Amendment. 

In Garcetti, 547 U.S. at 421, the Supreme Court held that “when public employees make 

statements pursuant to their official duties, the employees are not speaking as citizens for First 

Amendment purposes.”  The Court explained that when a government employer “restrict[s] 

speech that owes its existence to a public employee’s professional responsibilities [it] does not 

infringe any liberties the employee might have enjoyed as a private citizen.”  See id. at 421-22.  

Therefore, if the employer concludes that speech in an employee’s “professional capacity” is 
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“inflammatory or misguided,” it has the “authority to take proper corrective action,” and the First 

Amendment does not bar the subsequent discipline.  Id. at 422-23.  To hold otherwise,” the Court 

observed, “would be to demand permanent judicial intervention in the conduct of governmental 

operations to a degree inconsistent with sound principles of federalism and the separation of 

powers.”  Id. at 423. 

Plaintiff’s comments in this case arise solely out of his “official duties” and “professional 

responsibilities” as an MPD detective.  See Garcetti, 547 U.S. at 421-22.  Notably, the substance 

of Plaintiff’s comments is not in dispute.  Plaintiff concedes that he was assigned to a case that 

required that he investigate a burglary.  See Complaint at ¶ 9.  Plaintiff further concedes that in 

response to the homeowner’s June 22, 2009, email inquiring about the status of the investigation, 

he “explained that due to scheduling conflicts, which included two All Hands on Deck 

(“AHOD”) initiatives, he would not able to work the case until July 5, at the earliest.”  See id. at 

¶ 9.  Following his comments to the homeowner, Plaintiff raised “his concerns” about the “All 

Hands on Deck” initiative and the problems that the policy purportedly caused with his 

supervisor.  See id. at ¶ 13.  Plaintiff then “discussed the burglary of the citizen’s home,” and the 

“All Hands on Deck” initiative publically.  Specifically, Plaintiff was quoted in a July 17th, 

Washington Post article, “Not Everyone’s Aboard High-Profile Crime Initiative.”  See Exhibit  

E. 

The Post summarized Plaintiff’s comments on the burglary followed by excerpts from the 

June 22nd email that the homeowner sent him: 

Detective William Hawkins, for instance, pointed to a Capitol Hill 
burglary case that he was working last month.  He said he received 
an e-mail from the victim that provided an updated list of missing 
items, including electronics and jewelry, along with the potential 
value of the items.  “I’m very anxious to get this investigation 
underway and to get a police report to give to the insurance 
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company,” wrote the woman, who asked not to be named for fear 
of being targeted again. 

 
Id.  

The Post then quoted excerpts from Plaintiff’s official response to the homeowner and 

detailed Plaintiff’s calendar of police training, special events detail, and days off:  

Hawkins responded in an email the next morning that he would not 
get a chance to work on the case “for quite a while”  He was 
scheduled for two days off and then had to report to Georgetown 
for an All Hands on Deck assignment.  After that, he had 
mandatory training at the police academy, followed by a day off, a 
special Fourth of July detail and another All Hands on Deck.   
“Looks like 7/5, 7/6 and 7/7 are free to investigate my crime 
victim’s cases,’ Hawkins wrote in the e-mail.” 

 
See id.  

 
The Post also credited Plaintiff with the following statements and recommendations 

regarding the “All Hands on Deck” initiative: “‘There are burglaries and serious assaults and 

armed robberies that are set aside because of AHOD,’” said Hawkins, a detective for 11 years.  

“‘Detective should be exempt because it jeopardizes cases.’”  See id. 

Plaintiff’s comments are a classic example of unprotected speech by a government 

employee.  Garcetti makes clear that a government employee does not speak as private citizen 

when his speech is a consequence of his official duties.  547 U.S. at 421-424.  As noted 

previously, Plaintiff spoke exclusively about his inability to do his job, i.e., investigate a 

burglary, purportedly because of problems posed by the “All Hands on Deck” initiative.  Plaintiff 

spoke out publically against this internal MPD Policy and recommended that the policy not apply 

to MPD detectives like him.  Further, the Washington Post article identified Plaintiff only in his 

official capacity as “Detective William Hawkins” and later described him as “Hawkins, a 

detective for 11 years.”  See Exhibit E.  In addition, the Post quoted excerpts from emails that 
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Plaintiff sent and received during the course of his official police work and pursuant to his duties 

as an MPD Detective.  Under Garcetti, 547 U.S. at 424, Plaintiff’s statements are merely 

comments “in the official course of business,” for which “the First Amendment does not prohibit 

managerial discipline.” 

Consistent with Garcetti, the D.C. Circuit has held that “because a public employee 

cannot claim a constitutional cause of action behind a statement made in the course of doing his 

or her job,” there is no Section 1983 liability for alleged First Amendment retaliation.  Wilburn v. 

Robinson, 480 F. 3d at 1151 (internal brackets omitted).  In Wilburn, the Court rejected the 

argument that the plaintiff spoke “as a citizen” on a public issue when she spoke on an issue that 

fell within her “employment responsibilities.”  Id. at 1149-1151. Citing Garcetti, the Court 

explained that a “plaintiff’s speech [is] not protected by First Amendment when uttered in 

performance of duty.”  Id. at 480 F.3d at 1151 (citing Garcetti, 126 S. Ct. at 1962).   

The D.C. Circuit has further held that “when employees make recommendations to 

supervisors on subjects directly related to their jobs, they are speaking as employees even if their 

supervisors discourage this speech.”  Thompson v. District of Columbia, 530 F.3d at 914, 917 

(D.C. Cir. 2008).  Applying this rule, the Court affirmed dismissal of a First Amendment 

Retaliation claim brought by a former employee of the D.C. Lottery and Charitable Games 

Control Board.  See id. at 916-18.  The Court rejected the employee’s claim that the District 

violated his First Amendment rights by terminating him for speaking out about corruption.  See 

id.  Citing Garcetti, the Court explained that “the First Amendment places no restrictions on the 

government’s right to punish employees for speech made ‘pursuant to their official duties.’” Id. 

at 917 (citing 547 U.S. at 421).  The Court found that plaintiff’s speech was “clearly made 
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pursuant to his official duties and thus the District of Columbia did not violate his First 

Amendment rights for sanctioning him for his speech.”  See id. at 918. 

Similar to the speech at issue in Wilburn and Thompson, Plaintiff’s comments regarding 

the burglary and the feasibility of the “All Hands on Deck” initiative were made pursuant to his 

official duties as a District employee.  As observed recently in Pearson v. District of Columbia, 

NO. 08-758, 2009 WL 2208162, at *9-11 (D.D.C. July 23, 2009) (citing Garcetti, 547 U.S. at 

422), the District “retained the ability to regulate [Plaintiff’s] official speech,” particularly, 

where as here: (1) Plaintiff was repeatedly identified in the Post “in his professional capacity 

rather than his personal capacity;” (2) Plaintiff’s comments “represented [his] specific 

recommendations regarding internal office policy directly related to his job;” and (3) Plaintiff’s 

speech “arose from his job duties.” 

The above analysis makes clear that Plaintiff did not speak as a private citizen,9 and his 

comments as a public employee are not protected speech.  “Absent protected speech, there is no 

cognizable claim retaliation claim”  Wilburn, 480 F.3d at 268.  Accordingly, the District is 

entitled to judgment as a matter of law as Plaintiff Hawkins’ claim should be dismissed.10

                                                 
9 The mere fact that Plaintiff sought to broadcast his comments to a broader audience outside the MPD via the 
Washington Post does not alter the nature of his speech.  See Pearson, 2009 WL 2208162, at *11 (citing 
Omokehinde v. Detroit Bd. of Educ., 563 F. Supp. 2d 717, 728 (E.D. Mich. 2008) (“[t]his Court ‘fails to see how the 
broader dissemination of precisely the same speech alters the fundamental nature of the underlying communication, 
such that what was once a part of the employee's official duties becomes the speech of a private citizen’”)); see also 
see also Nixon v. City of Houston, 511 F.3d 434, 499 (5th Cir. 2007) (no First Amendment retaliation where police 
officer’s statements to the media were a “continuation” of the officer’s prior statements that were “made in his role 
as an employee”). 

 

10 Plaintiff’s conclusory allegations that he when spoke to the Washington Post he was “authorized to speak to the 
press on behalf of the FOP by Chairman Baumann” and “was acting in his capacity as a representative of the FOP”  
are not sufficient to bar judgment as a matter of law.  See e.g. Complaint at ¶ 9.  Notably, the Post referred to 
Plaintiff exclusively within his law enforcement capacity as an eleven year MPD Detective.  Plaintiff is never 
identified as a spokesperson or even a member of the FOP.  See Exhibit E, generally.  As the Supreme Court 
instructed in Garcetti, when determining whether a public employee acted pursuant to his official duties the “proper 
inquiry is a practical one.” 547 U.S. at 424-35 (rejecting formal job descriptions as a means to determine whether an 
employee was acting within the scope of his official duties.)  The practical inquiry here – as outlined above – 
demonstrates that Plaintiff spoke pursuant to his official duties as an MPD Detective.  He was identified in his 
official law enforcement capacity and he spoke about an internal MPD policy that directly related to his police work.  
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B. The FOP Does Not Have Standing to Assert a Claim for First Amendment 
Retaliation. 

 
As with any claim brought by the FOPpursuant to the WPA 2009, the FOP does not have 

standing to sue for an alleged First Amendment violation.  As noted above, a public employee 

must have spoken as a private citizen on a matter of public concern, to establish a claim for First 

Amendment retaliation.  See Garcetti 547 U.S. at 699.  As noted in the Complaint, the FOP is 

not a public employee, it is a labor union.  Notwithstanding its status as a labor union, the FOP 

cannot establish the remaining elements of a retaliation claim as a matter of law.  For example, 

the FOP cannot show that the District denied it a “right or benefit” and would have made the 

same decision absent the purported protected speech.  See id.  For these reasons, the FOP lacks 

standing and its First Amendment retaliation claim must be dismissed. 

IV. Plaintiffs’ Remaining First Amendment Claims Are Insufficient As A Matter Of 
Law. 

 
Plaintiffs also challenge the General Order pursuant to which Officer Hawkins was 

disciplined as unconstitutionally vague, over broad, and a prior restraint.  Plaintiffs’ alternative 

theories of Section 1983 liability are flawed because the vagueness, over breath, and prior 

restraint doctrines all contemplate the existence of protected First Amendment speech.  As 

discussed in detail above, Plaintiff Hawkins engaged in no protective speech because he did not 

speak as a private citizen on a matter of public concern.  See Garcetti, 547 U.S. at 421-426.  

Rather, his remarks were made only in his professional capacity as an MPD Detective, and 

therefore his supervisors retained the ability to regulate and impose discipline for his official 

speech.  See id.  Even if the one assumed that Plaintiffs could challenge the General Order, either 

facially or as applied, this aspect of Plaintiffs’ First Amendment claims necessarily fails. 

                                                                                                                                                             
Further, the Washington Post article did nothing more than summarize email between Plaintiff and a potential crime 
victim, well as comments that Plaintiff made pursuant to his official duty as the investigating officer. 
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First, the General Order is not overly broad, facially or as applied, as it does not proscribe 

protected speech.  See Garcetti, 547 U.S. at 421-424; New York State Club Association Inc. v. 

City of New York, 487 U.S. 1, 11 (1988) (citations omitted).  Instead, the Order imposes narrowly 

tailored limitations on the circumstances in which sworn and civilian MPD employees may 

speak in their official capacity, and disclose “certain types of information regarding police 

activity” to the news media, “except in those rare instances where the law enforcement process 

or fair administration of justice might be hampered by premature disclosure of such 

information.”  See Exhibit F at 1; see also id. generally.  The face of the Order further makes 

clear, that the MPD employee must obtain prior approval when the employee will be identified 

“as an official representative of the Department;” “a spokesperson of the Department;” or “when 

discussing Department policy;” or “appearing in uniform.”  See id. at pp. 6-7.  Given that the 

First Amendment does not protect employee speech made pursuant to official duties, the General 

Order poses no “a realistic danger that the statute itself will significantly compromise recognized 

First Amendment protections of parties not before the Court.” See New York State Club 

Association Inc. v, 487 U.S. at 11. 

Second, the General Order is not unconstitutionally vague, facially or as applied to 

Plaintiff Hawkins.  See Buckley v. Valeo, 424 U.S. 1, 77 (1976).  To the extent that the General 

Order addresses any “personal” or speech an MPD employee may choose to express, the Order 

merely imposes narrowly tailored time, place and manner restrictions that ensure the employee’s 

private speech is readily identified as distinguishable from any official statements made on 

behalf of the MPD.  For example, the General Order requires an MPD employee to preface any 

personal speech with “a clear statement that he or she is expressing a personal viewpoint and not 

that of the Department;” and in such circumstances bars the MPD employee from wearing any 
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MPD insignia or item which would indicate that she or he is the MPD’s spokesperson.  See id. at 

p. 7.  

Further, as applied to Plaintiff Hawkins, the General Order expressly specified what 

measures he should take if he chose to “participat[e] in an interview to express personal views.”  

See Exhibit F at p. 7.  The Order likewise specified that Plaintiff Hawkins should seek prior 

approval from certain superior officers if he chose to speak to the news media in a capacity 

where he would be identified as an MPD official representative or spokesperson, would discuss 

Department policy, or appear in his uniform.  See Exhibit F at p. 6.  In sum, the General Order 

provided Officer Hawkins more than adequate notice of the necessary proscriptions as applied to 

him.  The First Amendment, to the extent that it is assumed to cover Plaintiff’s speech, requires 

no greater specificity or language with “mathematical certainty.” See Buckley, 424 U.S. at 77; 

Grayned v. City of Rockford, 408 U.S. 104, 110 (1972).  See also Ward v. Rock Against Racism, 

491 U.S. 781, 794, 109 S. Ct. 2746, 105 L. Ed. 2d 661 (1989). 

Finally, the General Order constitutes no prior restraint, facially or applied to Officer 

Hawkins, given its “narrow, objective, and definite standards” regarding the conditions pursuant 

to which an MPD employee may speak to the press in his official capacity on behalf of MPD, or 

express his “personal views,” as outline above.  See Shuttlesworth v. Birmingham, 394 U.S. 147, 

150-51 (1969).  In sum, the “unbridled and absolute power” to retrain protected speech simply 

does not exist in the Order at hand.  Cf. id. at 150.  Accordingly, judgment in Defendants’ favor 

is proper as this aspect of Plaintiffs’ claims should be dismissed. 

V. Plaintiff Cannot Establish Municipal Liability Under 42 U.S.C. § 1983. 

Plaintiffs’ Section 1983 claim fails on another ground.  As explained in Monell v. Dep’t 

of Social Servs. of the City of New York, “a local government may not be sued under § 1983 for 
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an injury inflicted solely by its employees or agents.  Instead, it is when execution of a 

government’s policy or custom … inflicts the injury that the government as an entity is 

responsible under § 1983.”  436 U.S. 658, 694 (1978).  The Supreme Court has further explained 

that, “at the very least there must be an affirmative link between the policy and the particular 

constitutional violation alleged.”  City of Oklahoma City v. Tuttle, 471 U.S. 808, 824 (1985).  

Thus, “municipal liability should not be imposed when the municipality was not itself at fault.”  

Id. at 818 (emphasis added). 

Plaintiffs’ Section 1983 claim is insufficient as a matter of law.  At most, Plaintiffs seek 

to “constitutionalize [an] employee grievance,” see Garcetti, 547 U.S. at 420, by holding the 

District and three MPD commanding officers liable for the role that the individuals purportedly 

had in disciplining Plaintiff Hawkins for unauthorized statements to the media.  Plaintiffs allege 

that Caption Shelton “ordered Sergeant Boone to initiate and conduct an investigation of 

[Plaintiff Hawkins] and his disclosure to the press.”  See Complaint at¶ 17.  Plaintiffs further 

allege that Sergeant Boone “prepared the P.D. 750,” and “Commander Rodney Parks served 

[Plaintiff Hawkins] with a P.D. 750 for ‘Failure to Make Proper Notification with Speaking to a 

Member of the Press.’”  See id. at ¶19.  Next, Plaintiffs claim that this “improper administrative 

investigation” has interfered with [Plaintiff Hawkins’] First Amendment rights, as well as the 

rights of the FOP.  See id. at ¶ 30.   

Plaintiffs’ theory of liability is fatally flawed.  They seek to impose Section 1983 liability 

under a respondeat superior theory of liability, based solely on an isolated incident of employee 

discipline carried out by three District employees.  Monell expressly rejects this approach.  436 

U.S. at 691 (“Congress did not intend municipalities to be held liable unless action pursuant to 

official municipal policy of some nature caused a constitutional tort.  In particular, we conclude 
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that a municipality cannot be held liable solely because it employs a tortfeasor-or, in other 

words, a municipality cannot be held liable under § 1983 on a respondeat superior theory.”)  

Plaintiffs’ Section 1983 claim should be dismissed on this ground alone. 

VI. The Individual Defendants are Entitled to Qualified Immunity  
 

Even if Plaintiffs’ Complaint can be liberally read to state a viable constitutional claim, 

the individual defendants are immune from suit under the doctrine of qualified immunity. 

Qualified immunity shields government officials “from liability for civil damages insofar 

as their conduct does not violate clearly established statutory or constitutional rights of which a 

reasonable person would have known.”  Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).  As the 

Supreme Court recently observed, “[b]ecause qualified immunity is ‘an immunity from suit 

rather than a mere defense to liability . . . it is effectively lost if a case is erroneously permitted to 

go to trial.’”  Pearson v. Callahan, 129 S. Ct. 808, 815 (2009) (quoting Mitchell v. Forsyth, 472 

U.S. 511, 526 (1985) (emphasis deleted)).  Accordingly, courts appropriately resolve issues of 

qualified immunity at the earliest possible stage in litigation.  See Saucier v. Katz, 533 U.S. 194, 

201 (2001) (quoting Hunter v. Bryant, 502 U.S. 224, 227 (1991) (per curiam) (emphasis added)). 

In Saucier, 533 U.S. at 201, the Supreme Court articulated a two-step inquiry for 

determining whether a government official was entitled to qualified immunity.  First, the Court 

must consider whether Plaintiff could establish a violation of a constitutional right.  Id.  If so, the 

Court must then determine whether the right was “clearly established” at the time of the alleged 

violation.  Id.  In the recently-issued Pearson decision, the Supreme Court held that the two-step 

process is no longer mandatory, and that a trial court may determine the appropriate sequence of 

the inquiry in light of the issues before the court.  Pearson, 129 S. Ct. at 818, 172 L. Ed. 2d at 

576. 
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In determining whether an official is entitled to qualified immunity, courts have focused 

“on the ‘objective legal reasonableness’ of the action,” judged “in light of the legal rules that 

were ‘clearly established’ at the time it was taken.”  Anderson v. Creighton, 483 U.S. 635, 639 

(1987) (quoting Harlow, 457 U.S. at 818-19).  Thus, “[a]s the qualified immunity defense has 

evolved, it provides ample protection to all but the plainly incompetent or those who knowingly 

violate the law.”  Malley v. Briggs, 475 U.S. 335, 341 (1986). 

Plaintiffs have no clearly established First Amendment Right.  Plaintiff Hawkins’ speech 

is controlled by Garcetti.  As explained in detail above, Plaintiff Hawkins’ statements are neither 

protected by the First Amendment, nor immune from discipline, because he made the remarks 

pursuit to his official duties as a MPD Detective, and during the course of performing his job.  

See Garcetti, 547 U.S. at 422 (“when public employees make statements pursuant to their 

official duties, the employees are not speaking as citizens for First Amendment purposes, and the 

Constitution does not insulate their communications from employee discipline”); see also id. at 

424 (“the First Amendment does not prohibit managerial discipline based on an employee’s 

expressions made pursuant to his official responsibilities”).  As stated previously stated above, 

the FOP has no viable First Amendment claim and the language of the General Order is not 

unconstitutional.  Absent any violation of any clearly established constitutional rights, the 

individual defendants are entitled to qualified immunity. 

CONCLUSION 

For the foregoing reasons, Plaintiffs’ Whistleblower nor First Amendment claims can 

stand.  Defendants are entitled to dismiss and/or judgment as a matter of law. 

Respectfully submitted, 
 

PETER J. NICKLES 
Attorney General for the District of Columbia 

Case 1:09-cv-01831-JEB   Document 19    Filed 09/22/10   Page 44 of 45



 37 

 
GEORGE C. VALENTINE 
Deputy Attorney General, Civil Litigation Division 
 
/s/Erica Taylor McKinley                               
ERICA TAYLOR MCKINLEY [467884] 
Chief, Section II 
Civil Litigation Division 
 
/s/ Juliane T. DeMarco                
JULIANE T. DEMARCO [490872] 
Assistant Attorney General 
441 Fourth Street, N.W., Suite 650 North  
Washington, D.C. 20001  
(202) 741-0763 
(202) 741-0575 (fax) 
E-mail: Juliane.DeMarco@dc.gov 
 
Attorneys for the District of Columbia 

 

Case 1:09-cv-01831-JEB   Document 19    Filed 09/22/10   Page 45 of 45


