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INTRODUCTION 
 

Defendant Covington & Burling LLP (“Covington”) submits this memorandum of 

points and authorities in support of its motion for summary judgment.  No reasonable jury could 

find in plaintiff’s favor on any of her claims of racial harassment, racial discrimination, or 

retaliation, and summary judgment should therefore be entered in favor of Covington. 

The focal point of plaintiff’s claims was an instance of arguably insensitive 

conduct by a co-worker: reading aloud an excerpt from a Wikipedia site on ethnic slurs.  Plaintiff 

did not complain about the conduct until three months later.  When she did, Covington 

immediately investigated and took appropriate remedial action.  Plaintiff was astonished by the 

speed and seriousness with which Covington acted, and pleased by the remedial action taken (“I 

don’t think anything more is necessary;” “I think everything will be fine from here on out.” (Pl.’s 

Dep. Ex. 15; Declaration of Kimberly A. Ball (“Ball Decl.”), Ex. A.)  Far from violating Title 

VII, Covington’s response to her complaint serves as a model for the vigilant employer action 

that the Act seeks to encourage.   

The undisputed facts also preclude recovery on plaintiff’s other claims.  Judgment 

should be entered against plaintiff on her claim that Covington discriminated against her in her 

job assignment and by failing to promote her because Covington hired her in the very position 

for which she applied, and because none of the 170 staff attorneys hired in the same program was 

ever promoted to associate, counsel or partner positions.  Plaintiff’s claim that for racial reasons 

she was denied training on a technique for coding documents fails because she has admitted she 

received the training two minutes after she asked for additional assistance.  Plaintiff has admitted 

that she never complained to Covington about any alleged co-worker harassment other than the 

Wikipedia reading, and she cannot now prevail on a harassment claim based on allegations she 
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never brought to Covington’s attention.  Finally, plaintiff’s retaliation claim fails because she 

cannot rebut Covington’s legitimate, non-discriminatory reasons for her reduced bonus, her 

termination, and her failure to gain re-employment, including, in the case of the rehire claim, that 

Covington had no available positions for staff attorneys when plaintiff sought re-employment.  

PRIOR PROCEEDINGS 

Plaintiff was employed by Covington as a staff attorney in Washington, D.C. 

office from February 2005 until August 2007.  (Pl.’s Dep. Ex. 5; Maloney Dep. 29-30.)  She 

filed an EEOC charge against Covington in June 2008 alleging racial harassment, racial 

discrimination, and retaliation, and she received a notice of right to sue from the EEOC in 

December 2008.  (First Am. Compl. ¶ 9-10.)  She filed suit in Superior Court in February 2009 

against Covington and five of its current and former employees and partners.  The case was 

removed to this court.  (Dkt. No. 1.) 

Plaintiff filed the First Amended Complaint in August 2009.  (Dkt. No. 27.)  The 

First Amended Complaint, which dropped the five individual defendants, asserts seven counts 

against Covington.  The seven counts include a claim of disparate treatment based on race with 

respect to job assignment and promotion (count I); a disparate impact claim based on race with 

respect to job assignment and promotion (count II); racial harassment and discriminatory 

treatment based on race (count III); retaliation (count IV); wrongful termination (count V); 

discriminatory subterfuge (count VI); and negligent supervision (count VII).  Plaintiff brings 

claims under Title VII of the Civil Rights Act of 1964, the D.C. Human Rights Act and the Civil 

Rights Act of 1866, 42 U.S.C. § 1981.   

In September 2010, the Court dismissed plaintiff’s claim for negligent supervision 

in count VII (Dkt. No. 74) and granted summary judgment in favor of Covington on plaintiff’s 
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disparate impact claim with respect to job assignment.  (Dkt. No. 76.)  Covington now moves for 

summary judgment on Counts I, III, IV, V, VI, and the remaining promotion claim in count II. 

THE FACTS 

Defendant Covington is a law firm.  (Huvelle Dep. 5.)  Its office in Washington 

has about 1000 lawyers and staff.  (Huvelle Dep. 90.)  Plaintiff Yolanda Young is a 1995 

graduate of Georgetown Law School. (Pl.’s Dep. 17.) 

The Staff Attorney Program.  Covington established a new staff attorney 

program in its Washington office in early 2005 to handle the review and coding of electronic 

documents in litigation on basic issues such as relevance and privilege.  Rather than retain the 

services of contract attorneys employed by a litigation support agency, or assign the work to its 

own, more-expensive associates, Covington, like many law firms, hired its own group of staff 

attorneys to perform this discrete function.  Covington classified staff attorneys as non-exempt 

employees and therefore paid them time and half for overtime hours.  Applicants for the staff 

attorney position were required to be members of the D.C. Bar and to have prior experience as 

contract attorneys performing electronic document reviews.  (Huvelle Dep. 18-23, 39-41.) 

From 2005 to 2008 Covington hired 170 staff attorneys.  The number employed at 

any one time fluctuated between 40 and 80 depending on work demands and once exceeded 100.  

Covington hired no new staff attorneys after February 2008, as clients seeking to reduce legal 

fees increasingly elected to have document reviews conducted by lower-priced contract 

attorneys.  Today, only one matter is still being handled by staff attorneys.  The ten staff 

attorneys assigned to that matter are all that remain of Covington’s staff attorney program.  In 

addition, 22 former staff attorneys have moved to other positions within the firm (eight to the 

lower paid project attorney position and 14 to the position of senior staff attorneys, in which they 
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coordinate the work done by third-party contract attorneys).  The other 138 have left the firm, 

either voluntarily or involuntarily.  (Id. 39-41; Huvelle Decl. ¶¶ 2-3.)  

Plaintiff’s Qualifications.  Since graduating from law school 15 years ago, 

plaintiff has never worked as a lawyer, except in contract positions reviewing documents.  Her 

law school record was undistinguished (an average of C/C+).  (Pl.’s Dep. Ex. 24.)  Although “a 

lawyer by training,” plaintiff is “a writer by calling.”  (Pl.’s Dep. 144.)  

Plaintiff’s Employment with Covington.  In February 2005, plaintiff applied 

for, and was hired for, a position as “staff attorney.”  (Pl.’s Dep. 29-32, Ex. 5.)  On her 

application, plaintiff stated that she had “worked as a contract attorney for several years and [she 

understood] that the C&B job [was] similar.”  (Id.)  Like other staff attorneys, plaintiff was 

assigned to several litigation matters at Covington where she was one of several staff attorneys 

reviewing electronic documents.  (Huvelle Dep. 31-32.)  On each matter, one or more Covington 

associates was responsible for overseeing the quality of the work of the staff attorneys and 

instructing the staff attorneys as to the particular coding requirements.  (Id. 34-35.)  Staff 

attorneys were assigned to work rooms in Covington’s main office at 1201 Pennsylvania 

Avenue.  Five to ten staff attorneys worked in each room, where each staff attorney had a desk 

and computer on which they reviewed the electronic documents.  (Davies Dep. 107; Riviere Dep. 

28-29; Wittig Dep. 30-31; 37-38.) 

The Wikipedia Incident.  On December 9, 2005 several white staff attorneys 

assigned to the same work room as plaintiff, including one of Italian descent, discussed a 

derogatory term used with reference to Italians.  One of them looked up the term on the internet 

and discovered a Wikipedia entry listing various ethnic slurs, a few of which she read aloud.  

None related to African-Americans.  Plaintiff and Heidi Riviere, who is also an African-
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American, overheard the conversation, although they were not participants in the conversation.  

They exchanged contemporaneous emails with each other, expressing the view that the 

conversation was inappropriate.  (Pl.’s Dep. Ex. 15, Riviere Dep. Ex. 4, Natale Dep. 52-56.)   

Plaintiff’s Complaints of Harassment.  Three months later, on March 23, 2006, 

plaintiff emailed Pat Davies, the partner in charge of the staff attorney program, to express 

several concerns, including that a supervisor had referred to her work room as the “social room,” 

that there was too much chatter in the room, and that a co-worker on her litigation assignment 

did not share a faster technique for coding documents.  The email also noted “one unfortunate 

occasion” where a staff attorney had read aloud “a host of derogatory jokes based on different 

racial stereotypes.”  This was an inaccurate reference to the reading from the Wikipedia entry on 

ethnic slurs three months earlier.  (Pl.’s Dep. Ex. 12, see also id. Ex. 8.) 

Six minutes after plaintiff sent him the email, Davies asked her to meet him 

“immediately.”  (Pl.’s Dep. Ex. 12.)  Davies was “upset” and “angry” to learn that a staff 

attorney had been reading racial comments.  (Id. Ex. 16.)  He told plaintiff he would fire the 

employee who had been doing this.  (Pl.’s Dep. 91-93, Ex. 13.)  Plaintiff asked him repeatedly 

just to move the employee, whom she identified as Sarah Wittig, to another office.  (Id.; Pl.’s 

Dep. Ex. 15; Davies Dep. 40-41.)  Davies met with Wittig, and told her that her conduct was, at 

the least, “stupid”; that she would have been fired but for plaintiff’s request; that she would be 

fired if it occurred again and that she would be moved immediately to another office.  (Davies 

Dep. 38-39.)  Davies also met with Riviere, who reported to plaintiff that Davies was “genuinely 

upset” over the incident and had told Wittig that “you don’t read things like that out loud” and 

that Sarah Wittig had been in the “wrong.”  (Riviere Dep. Ex. 6; Pl.’s Dep. Ex. 16.)  
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Wittig was moved to another office that same afternoon.  (Pl.’s Dep. Ex. 14; 

Wittig Dep. 60-63.)  Plaintiff and Riviere were surprised and elated that Covington had acted so 

quickly and that Davies had done exactly what plaintiff requested.  (Pl.’s Dep. Ex. 14; Ball Decl. 

Ex. B; see also Ball Decl. Exs. C and A.)  Plaintiff expressed surprise that, among the various 

concerns that she had raised in the email, most of which she considered “more important” than 

the Wikipedia incident (Pl.’s Dep. Ex. 17), Covington treated the racial issue as “the hot issue.” 

(Riviere Dep. Ex. 7.)  

The next day, March 24, Davies met with all the staff attorneys, read to them the 

firm’s policy on racial harassment and warned them that he would not tolerate harassment.  

(Davies Dep. 48-52.)  

Although plaintiff thought that her co-worker’s failure to share the coding 

technique (or the “doc horder” issue) was “the most significant thing” she raised with Davies, 

(Riviere Dep. Ex. 7), she has admitted that two minutes after she asked the associate handling 

her case about the technique, the associate invited her to come to her office so that she could 

show plaintiff how to use the technique.  (Pl.’s Dep. 66-74.)  

Plaintiff never complained to Davies or anyone else in Covington’s management 

about the other incidents of alleged harassment recited in the First Amended Complaint, 

including that Davies and other partners and associates socialized more with white staff attorneys 

than black staff attorneys; that co-workers made various racially insensitive remarks not directed 

at plaintiff; and that white staff attorneys on occasion treated minority staff attorneys other than 

plaintiff rudely. (Pl.’s Dep. 50-55.)   

Promotions.  None of the 170 staff attorneys hired by Covington as part of the 

program that it set up in 2005 was promoted to a position as an associate, counsel or partner.  
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Hiring for associates, counsel and partners is done nationally and on the basis of different and 

more selective criteria than applicable to staff attorneys.  Applicants for these positions are not 

required to be current members of the D.C. bar, and there is no requirement that they have 

experience with electronic document reviews.  (Davies Dep. 161-164; Huvelle Dep. 44-53; 

Huvelle Decl. ¶8.)   

Plaintiff’s Termination.  Covington terminated eight staff attorneys on 

August 14, 2007 as part of a reduction in force because the firm did not have enough document 

review work for all of its staff attorneys.  To determine who would be terminated, Kathleen 

Maloney, who had recently been hired to administer the staff attorney program, solicited 

evaluations from each associate who worked with staff attorneys and asked the associates to rank 

each staff attorney on a scale of 1 to 3.  Plaintiff’s ratings were very low compared to her peers.  

Of the 65 staff attorneys receiving ratings from at least one associate, plaintiff ranked 64th in 

performance.  Maloney also ranked the staff attorneys in terms of hours billed.  The eight staff 

attorneys selected for the reduction were the ones who ranked lowest in terms of either 

performance or hours, or the combination of performance and hours.  Based on her low ranking 

in terms of performance, plaintiff was one of the eight terminated.  (Bieluch Dep. 47-53; 

Maloney Dep. 26-66; Huvelle Dep. 68-79; Davies Dep. 215-218; Huvelle Decl. ¶ 6.)   

Plaintiff’s Application for Re-employment.  Plaintiff contacted Covington to 

apply for re-employment as a staff attorney on March 31, 2008.  Covington had no available staff 

attorney positions.  (Walls Dep. 18-22; Davies Dep. 226-227.)  Covington has not hired any staff 

attorneys since that date.  (Huvelle Decl. ¶ 3; Ball Decl. Ex. K.)   
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SUMMARY JUDGMENT STANDARDS 

Summary judgment should be entered in favor of a party that demonstrates the 

absence of any genuine issue of material fact.  Celotex Corp. v. Catrett, 477 U.S. 317, 327 

(1986).  Where plaintiff fails “to make a showing sufficient to establish the existence of an 

element essential to [her] case, and on which [she] will bear the burden of proof at trial,” 

summary judgment should be entered in favor of defendant.  Celotex Corp., 477 U.S. at 322.  

Plaintiff’s “showing” must consist of evidence on which “reasonable jurors” would find by a 

preponderance of the evidence in her favor.  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 252 

(1986).  In response to the employer’s summary judgment motion, plaintiff’s response “must… 

set out specific facts showing a genuine issue for trial.” Fed. R. Civ. P. 56(e)(2). 

On her disparate treatment and retaliation claims, plaintiff must demonstrate that 

she was the victim of intentional racial discrimination or retaliation.  St. Mary’s Honor Ctr. v. 

Hicks, 509 U.S. 502, 506-07 (1993).  “The ultimate burden of persuading the trier of fact that the 

defendant intentionally discriminated against the plaintiff remains at all times with the plaintiff.”  

Tex. Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 253 (1981).  Where the employer offers a 

legitimate reason for its actions, plaintiff must show that the proffered explanation is false and 

that her race or her protected activities “was the real motivating factor.”  Futrell v. Dep’t of 

Labor Fed. Credit Union, 816 A.2d 793, 804-05 (D.C. 2003).  She must show that her race or 

protected activities “actually motivated the employer’s decision” and had “a determinative 

influence on the outcome.”  Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 141 

(2000).  
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ARGUMENT 

I. NO JURY COULD FIND IN PLAINTIFF’S FAVOR ON HER CLAIMS OF 
RACIAL HARASSMENT AND RACIAL DISCRIMINATION (COUNT III) 

Plaintiff alleges in Count III that she was subjected to a racially hostile work 

environment and that she was the victim of racially disparate treatment.  Plaintiff’s evidence is 

insufficient to support her claims in Count III. 

A. Racial Harassment. 

Plaintiff’s harassment claim fails for two independent reasons.  First, the co-

worker conduct that forms the basis for plaintiff’s hostile work environment claim was neither 

severe nor pervasive, and it did not alter plaintiff’s working conditions.  No reasonable jury 

could conclude that the conduct amounted to actionable racial harassment.  Second, plaintiff 

cannot establish that Covington “knew or should have known of the harassment but failed to take 

any action to prevent it.”  Lester v. Natsios, 290 F. Supp. 2d 11, 22 (D.D.C. 2003). 

1.  No Actionable Harassment.  Unlawful co-worker harassment occurs only 

when the workplace is “permeated with discriminatory intimidation, ridicule, and insult that is 

sufficiently severe or pervasive to alter the conditions of the victim’s employment and create an 

abusive working environment.”  Harris v. Forklift Sys., Inc., 510 U.S. 17, 21 (1993) (internal 

quotation marks and citations omitted).  The conduct “must be extreme to amount to a change in 

the terms and conditions of employment.”  Faragher v. City of Boca Raton, 524 U.S. 775, 788 

(1998).  Moreover, an “environment must be both objectively and subjectively offensive, one 

that a reasonable person would find hostile or abusive, and one that the victim in fact did 

perceive to be so.”  Cromer-Kendall v. D.C., 326 F. Supp. 2d 50, 60 (D.D.C. 2004).   

“Properly applied,” the severe and pervasive standard “will filter out complaints 

attacking ‘the ordinary tribulations of the workplace.’”  Faragher, 524, U.S. at 788 (internal 
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citation omitted); Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 81-82 (1998) (noting 

that the objective standard for assessing hostile work environment claims requires “[c]ommon 

sense, and an appropriate sensitivity to social context”).  In determining whether a hostile work 

environment claim is substantiated, a court must look at “all the circumstances of the plaintiff’s 

employment, specifically focusing on such factors as the frequency of the discriminatory 

conduct, its severity, whether it is threatening and humiliating or is merely offensive, and 

whether it unreasonably interferes with an employee’s work performance.”  Chaple v. Johnson, 

453 F. Supp. 2d 63, 74 (D.D.C. 2006).  “[M]ere utterance of an ethnic or racial epithet . . . would 

not affect the conditions of employment to a sufficiently significant degree to violate Title VII.”  

Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 67 (1986) (internal quotations omitted).  Even 

“sporadic use of abusive language” is not enough.  Faragher, 524 U.S. at 788. 

The only conduct about which plaintiff complained to Covington management 

plainly does not satisfy this requirement:  On one occasion, within plaintiff’s earshot, a co-

worker read from a Wikipedia entry on ethnic slurs.  No invective was hurled at plaintiff or 

anyone else.  Plaintiff was not assaulted, touched, abused, threatened, intimidated, insulted, 

criticized or ridiculed.  The conversation that she overheard was neither directed at her, nor at 

African-Americans.  The conversation was not prolonged, and it occurred only once.  The 

conduct was “at worst an ‘isolated incident[t]’ that cannot remotely be considered ‘extremely 

serious,’ as [the] cases require.”  Clark Cnty. Sch. Dist. v. Breedon, 532 U.S. 268, 271 (2001) 

(citing Faragher, 524 U.S. at 788).   

Plaintiff’s conduct and statements at the time of the Wikipedia incident and three 

months later, when she reported it, are totally inconsistent with the notion that the incident 

involved extreme conduct that resulted in an abusive working environment.  First, Covington’s 
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policies, available to plaintiff on the firm’s intranet, provided plaintiff with multiple avenues for 

complaining about harassment, and her emails while the incident was occurring show that she 

was aware of the process for making a complaint.  (Pl.’s Dep. Ex. 15 (“I’m thinking of emailing 

Barbara [Zeughauser, the staff attorney supervisor].”)  Yet she chose not to say anything about 

the incident until 105 days later.  (Pl.’s Dep. Ex. 12; Riviere Dep. Ex. 4.)  Second, plaintiff 

expressed the view that issues of “general office etiquette,” including the existence of cliques 

and the excessive chatter by her office mates, were “more important” than the Wikipedia 

reading.  (Pl.’s Dep. Ex. 17.)  Third, plaintiff adamantly opposed firing Wittig for her role in the 

Wikipedia reading, asking instead that she be moved to another office, and she expressed great 

relief when she learned that Davies had decided to move Wittig, as she had requested, and not to 

fire her.  (Pl.’s Dep. Exs. 14-16; Davies Dep. 40-41.) 

No reasonable jury could conclude in the face of this evidence that the plaintiff 

subjectively perceived the Wikipedia incident as creating an abusive working environment for 

her.  Harris, 510 U.S. at 21.  And regardless of plaintiff’s subjective perceptions, no reasonable 

jury could conclude that the conduct was so objectively severe or pervasive that “a reasonable 

person in the plaintiff’s position, ‘considering all the circumstances,’” would view it as creating 

an abusive working environment.  Oncale, 523 U.S. at 81 (citing Harris, 570 U.S. at 23.)  Since 

this is an element “essential” to plaintiff’s claim, and one on which she would bear the burden of 

proof at trial, (Celotex Corp., 477 U.S. at 322), summary judgment should be entered in favor of 

Covington.    

2.  Covington Took Appropriate Corrective Action.  As a matter of law, 

Covington may be held liable for co-worker harassment only if it “knew or should have known 

of the harassment and failed to implement prompt and appropriate corrective action.”  Curry v. 
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D.C., 195 F.3d 654, 660 (D.C. Cir. 1999).   Summary judgment in favor of Covington is 

appropriate if the evidence establishes, as it does here, that the firm acted “quickly and 

reasonably” in response to plaintiff’s complaint about a co-worker.  Curry, 195 F.3d at 661; see 

also Wilson v. Moulison North Corp., __ F.3d __, No. 10-1387, 2011 WL 977528, at * 11 (1st 

Cir. Mar. 21, 2011) (“Liability only attaches if the employer, after receiving notice, fails to take 

prompt and appropriate ameliorative action.”).   

It cannot be disputed that Covington reacted to plaintiff’s complaint with 

remarkable speed and decisiveness.  Indeed, it is difficult to conceive how the firm might have 

acted more quickly:  although plaintiff had waited 105 days to make her complaint, Davies 

initiated an investigation six minutes after plaintiff sent him her email.  (Pl.’s Dep. Ex. 12.)  

Within hours, he had interviewed plaintiff, Riviere and Wittig and had implemented appropriate 

corrective action.  (Davies Dep. 15-42.)  He severely admonished Wittig and warned her she 

would be fired if she engaged in similar conduct in the future.  Before the close of business that 

day, Wittig had been moved out of the work room, as plaintiff had requested.  (Id.; Pl.’s Dep. Ex. 

14; Ball Decl. Ex. B; see also Ball Decl. Ex. C.)  The next day, Davies read to all the staff 

attorneys Covington’s policy statement on racial harassment in the workplace.  (Davies Dep. 48-

52.)  Plaintiff properly described Davies’ remarks to the assembled staff attorneys as “a 

warning.”1  (Ball Decl. Ex. D.)      

                                                 
1  Plaintiff now asserts that Davies did not communicate the policy on harassment with 
sufficient seriousness.  But plaintiff saw his remarks as “a warning” at the time, and her effort 
now to re-characterize it has no evidentiary significance.  (Ball Decl. Ex. D.) She also asserts that 
Davies illustrated the zero tolerance point with a racially offensive anecdote.  It is true that 
Davies, whose family had a pet monkey for nearly 20 years, told a story about his mother’s 
accepting no excuses from him or his siblings when they allowed the monkey to get out of the 
house and into the nearby trees.  But although it is offensive to refer to African Americans as 
monkeys, it is not offensive to refer to a monkey as “a monkey.”  Moreover, plaintiff said 
(continued…) 
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The remedial action taken by Covington was precisely what plaintiff advocated.  

Plaintiff told Davies, “please just talk to [Wittig] and have her moved. I don’t think anything 

more is necessary.”  (Pl.’s Dep. Ex. 15.)  She urged Davies, “Do not fire her.”  (Davies Dep. 41.)  

And she worried for several hours that Davies might fire Wittig (“she’s back. not fired but 

moving. whew!”).  (Pl.’s Dep. Exs. 14, 16.)  The email exchanges between plaintiff, Riviere and 

Stanley Stocker-Edwards, also an African-American, underscore the speed and effectiveness of 

Covington’s response.  Seeing Covington’s action, they were surprised (“Can you believe this? 

She is GONE!”), elated (“That’s great”) and gleeful (“lol again! [She] is packing.”).  (Pl.’s Dep. 

Ex. 14; Ball Decl. Exs. B, C.)  Plaintiff assured Davies in writing that she “appreciate[d] the 

earnest and speedy manner” with which he had acted.  (Ball Decl. Ex. A.)  Plaintiff, Riviere and 

Stocker-Edwards recognized that Davies was “genuinely upset” and “really concerned” by 

conduct that might be perceived as racially offensive and that he was “taking [the incident] 

seriously.”  (Pl.’s Dep. Exs. 13, 16; Riviere Dep. 83; 88-94.)  And they concluded from Davies’ 

actions that for Covington, “the whole racial thing” was “a big deal” and “the BIG point.”  (Pl.’s 

Dep. Exs. 13, 17 (emphasis in original).)  

Like the employer in Wilson v. Moulison North Corp., Davies’ response to 

plaintiff’s complaint was “both swift and appropriate.”  2011 WL 977528, at * 11.  In Wilson, 

the company owner gave a “strong” oral reprimand the day after he received a report of co-

worker harassment; here, Davies reacted the very same day that the complaint was received, 

within minutes.  And, like the employer in Wilson, Davies’ “reprimand had teeth; [he] did not 

                                                 

nothing in any of the numerous emails she exchanged with Davies or any of her co-workers 
following Davies’ meeting with the staff attorneys about being offended by this anecdote.  
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mince words…and threatened immediate dismissal in the event that the misconduct recurred.”  

Id. at * 13.  

Plaintiff has the burden to prove by a preponderance of the evidence that 

Covington failed to take “prompt and appropriate corrective action” in response to her complaint.  

Curry, 195 F.3d at 660.  In light of the undisputed evidence regarding Covington’s remarkably 

swift and entirely appropriate response, no reasonable jury could conclude that plaintiff has met 

this burden.  

3.  Plaintiff’s Other Allegations of Harassment.  Plaintiff alleges in the First 

Amended Complaint that she was subjected to other acts of harassment by her co-workers.  But 

she admitted in her deposition that she brought none of this conduct to Covington’s attention.  

(Pl.’s Dep. 50-54) (admitting that she told “no one” about the concerns set forth in paragraphs 

35c, 35d, 35f, 35g, 35h, 35i and 35j of the First Amended Complaint).  

Covington had a policy on harassment and a procedure for employees to raise 

complaints.  (Huvelle Dep. 10-16; Plaintiff’s Dep. Ex. 6.)  Plaintiff’s obligation was to “comply 

with the reporting rules and procedures her employer ha[d] established.”  Baldwin v. Blue 

Cross/Blue Shield of Ala., 480 F.3d 1287, 1306 (11th Cir. 2007).  Covington was “entitled to rely 

on its employees to bring problems with their co-workers to its attention.”  Curry, 195 F.3d at 

661.  “An important element of the analysis” for a racial harassment claim is “whether the 

employer knew of the alleged harassment and failed to take prompt and effective measures in 

response.”  Lester, 290 F. Supp. 2d at 32.  No claim can be based on co-worker harassment 

where the employer “did not have the opportunity to investigate or address it.  Lester, 290 F. 

Supp. 2d at 31.   
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Plaintiff’s failure to use Covington’s complaint process cannot be excused.  She 

knew the complaint mechanism, having utilized it in connection with the Wikipedia reading, and 

she had expressed her satisfaction over “the earnest and speedy manner” in which that complaint 

had been handled.  (Ball Decl. Ex. A.)  As in Wilson, “the [employer], in keeping with its 

obligations under Title IV, had in place a clearly stated antiharassment policy, which directed 

aggrieved employees to report harassment either to a supervisor or to the owner.  The plaintiff 

was aware of this policy (indeed, he used it successfully to report the initial harassment) yet 

failed to adhere to it with respect to the subsequent incidents of harassment…Under these 

circumstances, the plaintiff’s failure to put the defendant on notice of the renewed harassment is 

fatal to his claim of employer liability.”  2011 WL 977528, at * 19.  With respect to the events 

that she failed to bring to Covington’s attention, plaintiff cannot meet her burden to show that 

Covington should be liable for these instances of alleged harassment, and summary judgment 

should be entered in favor of Covington.  

B. Plaintiff’s Claim of Racial Discrimination. 

Plaintiff contended in the First Amended Complaint that a former Covington 

associate “had given training to only the white staff attorneys.” (First Am. Compl. ¶ 35(l).)  In 

her EEOC charge, she elaborated that “this omission of training negatively impacted the work 

product of Black employees.”  Plaintiff further asserted that she had complained to Pat Davies on 

March 23, 2006 regarding the “favoritism given to White Staff Attorneys.”  (Dkt. No. 3, Ex. A.)  

But plaintiff’s admissions show that there is absolutely no basis for this claim.  According to 

plaintiff, she perceived that one of her co-workers, Kim Brown, figured out “a quicker way to 

code the documents.”  (Pl.’s Dep. Exs. 11, 12.)  Rather than ask the co-worker, plaintiff chose to 

email the associate, Caroline Reid Reynolds, on March 22, 2006, asking her to explain the 

technique.  Just two minutes later, plaintiff now concedes, Reid Reynolds met with plaintiff and 
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“showed [her] how to do it.”  (Pl.’s Dep. 66-74, Ex. 9.)  In her email to Davies on March 23, 

plaintiff cited this incident as proof that the chatter in her work room led to the creation of 

cliques and not sharing information among the staff attorneys.  (Pl.’s Dep. Ex. 12.)  

Significantly, while complaining in the email about the co-workers not sharing this coding 

technique, plaintiff never suggested that Reid Reynolds had failed to give her any training or had 

treated her unfairly in any way.  She acknowledged in another email that Reid Reynolds “had 

NO IDEA” that the other staff attorneys had figured out the faster way to code and not shared it 

with plaintiff.  (Pl.’s Dep. Ex. 11, emphasis in original.)  And plaintiff acknowledged that Brown 

was “a good employee” and that her concerns about training would be resolved by Davies’ 

action in moving Wittig (“sarah getting moved will send the right message”).  (Pl.’s Dep. Ex. 

13.)   

Plaintiff’s own deposition testimony thus establishes that she did not suffer an 

adverse action with respect to training and that Covington did not treat her differently with 

respect to training because of her race.  No reasonable jury would find otherwise, and summary 

judgment should be entered in favor of Covington on this claim.  

II. PLAINTIFF’S DISPARATE TREATMENT CLAIM WITH RESPECT TO 
PROMOTIONS AND JOB ASSIGNMENT (COUNT I) 

To survive Covington’s summary judgment motion on her disparate treatment 

claim with respect to promotions and job assignments, plaintiff must show as an initial matter 

that she suffered an adverse action.  She must also produce evidence on which a reasonable jury 

could conclude by a preponderance of the evidence that Covington intentionally discriminated 

against her on the basis of race by placing her in the position of staff attorney upon hire, rather 

than a position as associate, counsel or partner, and by subsequently denying her a promotion 

from staff attorney to associate, counsel or partner.  She must show that her race “actually 
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motivated” Covington’s decision.  Reeves, 530 U.S. at 141.  Unlawful motivation is an element 

“essential” to plaintiff’s disparate treatment claim, and one on which she would bear the burden 

of proof at trial.  Celotex Corp., 477 U.S. at 322. 

The Court’s findings as to plaintiff’s disparate impact hiring/job assignment claim 

are also dispositive as to her disparate treatment hiring/job assignment claim.  The Court found 

as follows:  

In February 2005, the plaintiff submitted an application to 
Covington for a “staff attorney position.”  Pl.’s Opp’n ¶ 1.  This 
acknowledgment clearly captures the plaintiff’s aspirations and 
expectations when she submitted her application to Covington, and 
they are reiterated elsewhere in the record.  See Pl.’s Opp’n ¶ 1; 
Pl.’s Facts ¶¶ 6-7; Def.’s Mot. Exhibit A, deposition of Yolanda 
Young (“Young Depo.”) at 29-31.  Thus there is no dispute that the 
plaintiff’s application for employment at Covington was for a job 
as a staff attorney, and that is the position for which she was hired 
by Covington.  First Amended Complaint ¶ 33.  It stands to reason 
that if the plaintiff applied for only one position, that if selected 
that is the position to which she would be assigned.  Therefore, 
because the defendant hired the plaintiff for the only position for 
which she sought employment, the Court finds that no adverse 
employment action resulted from that decision.  In other words, the 
plaintiff suffered no injury at the time of her selection by 
Covington as a staff attorney.  Accordingly, the plaintiff has failed 
to establish that she has standing to maintain the job-assignment 
component of her disparate impact claim. 

(Dkt. No. 77 at 8-9.)  Plaintiff’s disparate treatment hiring claim is totally without foundation.  

As this Court has already ruled, no reasonable jury could conclude that plaintiff suffered an 

adverse action, or that Covington was motivated by unlawful racial discrimination when the firm 

hired plaintiff in the position for which she had applied.  Since these are essential elements to her 

claim, summary judgment should be entered in favor of Covington on the disparate treatment 

hiring/assignment claim.   

Plaintiff’s promotion claim also fails.  It is undisputed that none of the 170 staff 

attorneys hired in the same program as plaintiff – whether white, Asian, Hispanic or African 
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American – was promoted to a position as associate, counsel or partner.  (Davies Dep. 161-164, 

Huvelle Decl. ¶ 2.)  The “central focus” under a disparate treatment claim is “whether the 

employer is treating ‘some people less favorably than others because of their race.’”  Furnco 

Constr. Corp. v. Waters, 438 U.S. 577, (1978) (citing Teamsters v. U.S., 431 U.S. 324, 355 

(1977)).  Treating employees of all races exactly the same is not unlawful discrimination based 

on race, and no reasonable jury could conclude otherwise.   

III. PLAINTIFF’S DISPARATE IMPACT CLAIM WITH RESPECT TO 
PROMOTIONS (COUNT II) 

Plaintiff has repeatedly asserted that she may base a disparate impact claim on the 

disparity in the percentage of African Americans employed as staff attorneys and the percentage 

employed in positions as associate, counsel and partner.  In particular, she asserts that because 

there was a relatively high number of African-Americans in the staff attorney position in 

comparison to the percentage of African-American associates, Covington’s alleged policy not to 

promote staff attorneys to associate positions had an unlawful disparate impact on African 

Americans.  In the First Amended Complaint, for example, she states as follows:   

Because the number of black staff attorneys is disproportionate to 
the number of white staff attorneys and given the comparatively 
lower total number of black lawyers nationally and locally and 
given the comparatively lower total number of lawyers practicing 
with Defendant as partners, counsel, or associates, Defendant’s 
nonpromotion policy disproportionately impacts blacks.  

First Amended Complaint, ¶ 29. 

The Supreme Court squarely rejected plaintiff’s theory in Ward’s Cove Packing 

Co. v. Antonio, 490 U.S. 642 (1989).  In Ward’s Cove, the Ninth Circuit had permitted a 

disparate impact promotion claim to go forward based on the high percentage of minorities in 

unskilled cannery positions in comparison to the lower percentage of minorities in higher paid 

noncannery positions. The Supreme Court reversed, explaining that this analysis impermissibly 
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treated the unskilled cannery workers as the appropriate labor force for the noncannery positions.  

Treating the unskilled cannery workers as the relevant labor pool was “at once both too broad 

and too narrow.”  Too broad because the cannery workers included “many persons who have not 

(and would not)” apply for noncannery jobs; too narrow because “there are obviously many 

qualified persons in the labor market for noncannery jobs who are not cannery workers.”  Ward’s 

Cover Packing Co., 490 U.S. at 653-54.   

Ward’s Cove thus teaches that no disparate impact claim may be asserted using 

staff attorneys as the labor pool for associate, counsel or partner positions.  Treating staff 

attorneys as the labor pool for associate, counsel or partner positions is “at once both too broad 

and too narrow.”  Too broad because many – if not most – staff attorneys never applied for nor 

requested to be considered for associate positions; too narrow, because the pool of lawyers 

qualified for associate positions included numerous persons not working as staff attorneys.2  

Plaintiff’s disparate impact claim therefore fails as a matter of law, and summary judgment 

should be entered in favor of Covington on this claim.   

IV. PLAINTIFF’S RETALIATION CLAIM (COUNT IV) 

Plaintiff complains that Covington unlawfully retaliated against her because she 

engaged in protected activity by complaining to Davies about the Wikipedia incident.  To 

establish a prima facie case of retaliation, plaintiff must show that (1) she engaged in statutorily 

protected activity, (2)  the employer took adverse action against her and (3) a causal connection 

                                                 
2  It is undisputed that the 170 staff attorneys were hired locally: all were required to be 
members of the D.C. bar, as well as to have prior experience with electronic document reviews.  
Associates, counsel and partners are hired from a national pool, and although they must 
demonstrate experience and skills likely to make them successful in the private practice of law, 
there is no requirement that they either be current members of the D.C. bar or have electronic 
document review experience.  (See Huvelle Dep. 18-23, 39-41, 44-49; Decl. ¶ 8.)  
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existed between the two.  Mitchell v. Baldridge, 759 F.2d 80, 86 (D.C. Cir. 1985); Howard Univ. 

v. Green, 652 A.2d 41, 45 (D.C. 1994).   

Retaliation is actionable only if it produces an injury or harm.  Burlington N. & 

Santa Fe Ry. Co. v. White, 548 U.S. 53, 67-68 (2006).  “The level of seriousness to which this 

harm must rise” is employer action that a reasonable employee would have found to be 

“materially adverse,” meaning that the employer conduct “well might have dissuaded a 

reasonable worker” from complaining to the EEOC, the courts, and their employers.”  Id. at 67-

68 (internal citations omitted).  The test is objective, and “[c]ontext matters.”  Id. at 68-69.  This 

reading of Title VII’s retaliation provision furthers the purposes of the Act, which “depends for 

its enforcement” on the willingness of employees to come forward with their grievances.  Id. at 

67. 

Although plaintiff may satisfy the minimal requirements for a prima facie case of 

retaliation “by showing that the employer had knowledge of the employee’s protected activity 

and that the adverse personnel action took place shortly after that activity,” Mitchell, 759 F.2d at 

86 (emphasis added), the Supreme Court has emphasized that the proximity must be “very close” 

to constitute sufficient evidence of causality in connection with a prima facie case.  Clark Cnty. 

Sch. Dist. v. Breeden, 532 U.S. at 273 (stating that the case law “uniformly” so holds and citing 

cases where a three or four month interval is too long).  And once the employer has proffered a 

legitimate business reason for the adverse action, “positive evidence beyond mere [temporal] 

proximity is required to defeat the presumption that the proffered explanations are genuine” and 

to satisfy plaintiff’s ultimate burden of proof.  Woodruff v. Peters, 482 F.3d 521, 530 (D.C. Cir. 

2007).  Otherwise, the retaliation provision would not simply protect the remedial scheme; it 

would “create a permanent discipline free zone for complainants.”  Id. 
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As an initial matter, plaintiff cannot demonstrate that Covington’s actions in 

response to her complaint to Davies in March 2006 would dissuade a reasonable employee from 

coming forward with complaints.  Far from seeking to dissuade plaintiff from asserting 

complaints, Davies wrote her six minutes after she sent her complaint to say that he “very much 

appreciate[d] [her] bringing this to [his] attention.”  (Pl.’s Dep. Ex. 12.)  As plaintiff 

acknowledged, Davies “thanked [her] profusely” when they met later that day.  (Pl.’s Dep. Ex. 

13.)  After plaintiff emailed Davies at the end of the day thanking him for his handling of the 

complaint, he responded, “I owe you thanks – not the other way around.  I really appreciate your 

bringing this to my attention.”  (Ball Decl. Ex. E.)  

Davies also responded positively to plaintiff’s complaint in a concrete and public 

manner.  Davies immediately took the action plaintiff requested, moving Wittig to another office, 

and he addressed all the staff attorneys the next day, reading to them the firm’s policy on 

harassment and emphasizing that violations of the policy would not be tolerated.  (Davies Dep. 

48-52.)  This was a very public affirmation that he valued plaintiff’s bringing the complaint to 

his attention.  And when plaintiff quibbled with Davies’ failure to address “the other, and [I] 

think, more important concerns regarding general office etiquette,” Riviere explained to plaintiff 

that Davies perceived racial harassment to be “the BIG point” and that addressing general office 

etiquette would have diluted his message.  (Pl.’s Dep. Ex. 17; see also Riviere Dep. Ex. 7.) 

Plaintiff’s retaliation claims are deficient in several other important respects, as 

well, and summary judgment in favor of Covington should be granted. 

A. No Protected Activity. 

To engage in protected activity, a plaintiff must raise a complaint about conduct 

that itself constitutes a violation of Title VII.  The employee must demonstrate that she had a 

“good faith, reasonable belief” that the conduct about which she complained violates Title VII.  
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George v. Leavitt, 407 F.3d 405, 417 (D.C. Cir. 2005) (citing Parker v. Balt. & Ohio R.R. Co., 

652 F.2d 1012, 1020 (D.C. 1981).  In George, Judge Edwards, writing for the D.C. Circuit, 

found that plaintiff’s complaint about co-workers’ insulting and demeaning statements to her, 

such as  “go back to Trinidad” or “go back to where you came from,” was not protected activity 

because the statements “could not reasonably be thought to constitute an abusive working 

environment in violation of Title VII.”  Id., at 408, 417.  

Similarly, in Clark Cnty. Sch. Dist. v. Breedon, 532 U.S. at 271, the Supreme 

Court held that a hostile environment complaint based on a single incident was not protected 

activity under Title VII.  As in Breedon, the Wikipedia reading, the only incident of alleged 

harassment about which plaintiff complained, was “at worst an isolated incident that cannot 

remotely be considered extremely serious” and “[n]o reasonable person could have believed that 

the single incident . . . violated Title VII’s standard.”  Id; see also Little v. United Techs., Carrier 

Transicold Div., 103 F.3d 956, 961 (11th Cir. 1997) (“a racially derogatory remark by a co-

worker, without more, does not constitute an unlawful employment practice. . . . and opposition 

to such a remark, consequently, is not statutorily protected conduct.”)   

Accordingly, plaintiff has not established that she engaged in protected activity.  

Her failure to establish an element essential to her claim requires the entry of summary judgment 

against her on all her retaliation claims in Count IV of the complaint.  Celotex, 477 U.S. at 322. 

B. No Retaliatory Motive. 

Even if plaintiff engaged in a protected activity, plaintiff bears the ultimate 

burden of proof to establish that Covington subjected her to materially adverse action and that 

retaliation was “the true reason[]” for its doing so.  Woodruff, 482 F.3d at 529.  The plaintiff 

must, in other words, show a “causal link” between her protected activity and the adverse action.  

Smith v. D.C., 430 F.3d 450, 455 (D.C. Cir. 2005) (citing Jones v. Wash. Metro Area Transit 
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Auth., 205 F.3d 428, 433 (D.C. Cir. 2000)).  Temporal proximity can support an inference of 

causation, Woodruff v. Peters, 482 F.3d at 529, but, as is the case here, lack of temporal 

proximity militates against a finding of a causal connection between protected activity and 

adverse action. Edwards v. U.S. E.P.A., 456 F. Supp. 2d 72, 87 (D.D.C 2006).  In this case, the 

retaliatory events about which plaintiff complains occurred more than six months after her 

complaint to Davies, and her termination occurred more than a year after her complaint.  Plaintiff 

cannot rely on the temporal proximity between her allegedly protected activity and the 

challenged actions because none of them was “‘very close’ in time.”  Woodruff, 482 F.3d at 529 

(citing Clark Cnty. Sch. Dist., 532 U.S. at 273-74). 

Instead, plaintiff must come forward with evidence to rebut Covington’s 

legitimate, non-retaliatory reasons for the actions that it took.  In addition to the direct evidence 

that Covington applauded plaintiff for articulating her concerns, Covington has offered evidence 

establishing the legitimate reasons for each of the allegedly adverse actions challenged by 

plaintiff as retaliatory.  Plaintiff has failed to put forward the “positive evidence” required “to 

defeat the presumption that the proffered explanations are genuine.” Id. at 530. 

C. Plaintiff’s 2007 Bonus. 

Plaintiff complains that the bonus she received in 2007, more than nine months 

after her complaint to Davies, was less than her bonus in 2006, several months before she 

complained.  But the evidence establishes that the criteria used by Covington in 2007 were 

different from those used in 2006. 

Covington awarded bonuses in 2006 based on the total number of billable hours 

recorded by each staff attorney.  Because plaintiff recorded a large number of hours, she received 

a relatively high bonus of $9,000.  In 2007, however, Covington based the bonuses for the 54 

staff attorneys on the ratings they received from the associates who handled the document 
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reviews to which they were assigned.  Because plaintiff was one of the handful who did not 

receive any high ratings, her bonus of $5,000 fell at the low end of the spectrum.3  Further, the 

evidence shows the business reason that caused Covington to change the criteria.  Davies had 

concluded that overtime pay was sufficient compensation for staff attorneys who worked a high 

number of hours and that basing bonuses on total hours might create a disincentive for staff 

attorneys to be efficient in their work.  (Davies Dep. 135-146.)  

No evidence in the record defeats the presumption of genuineness of Covington’s 

business justification, (Woodruff, 482 F.3d at 521); the bonus decision was not made in close 

temporal proximity to the allegedly protected activity; and no evidence in the record would 

permit a reasonable jury to conclude that plaintiff’s low ratings were not the real reason she 

received a lower bonus in 2007.   

D. Plaintiff’s Inaccurate Time Reporting. 

Plaintiff complains that she was subjected to excessive scrutiny with respect to 

her time reporting in October 2006, seven months after her complaint, and that this was unlawful 

retaliation.  However, the scrutiny was appropriate. 

Plaintiff’s allegation is based on an email that plaintiff received from Davies after 

plaintiff had billed 11 hours of work on a weekend day, and had started recording billable time 

before she actually entered the building on seven days in a two-week period.  Covington’s policy 

requires its attorneys to only record billable hours for work actually performed for the client who 

will be billed.  Covington corrected the billing records that charged for plaintiff’s time to ensure 

                                                 
3 Nearly all the 54 staff attorneys who received ratings – 52 of the 54 – received at least 
one rating of at the top three levels, “outstanding.” “superior,” or “good.”   Plaintiff was one of 
two whose highest rating was at the fourth level, “average.”  The other staff attorney with 
“average” ratings was recommended for a $1000 bonus.  (Ball Decl. Exs. F, G.)  
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that the client would not be billed for time that was not actually worked, and Davies reminded 

plaintiff of his instruction that staff attorneys should “only bill clients for time that you actually 

spend working on their matters.” (Ball Decl. Ex. H, emphasis in original).  He noted that 

plaintiff’s “standard practice . . . to start billing from the moment you enter the building – and 

sometimes even before then . . . is wholly inconsistent with my instructions.”  In response, 

plaintiff committed to being “more precise” in her time recording in the future.  (Id.)  Plaintiff 

did not object to Davies’ request that her overtime request for the pay period at issue be reduced 

by two hours.  (Id.)   

Plainly, there is no evidence on which a jury could conclude that the Covington 

was not motivated by the entirely legitimate business concern that clients only be billed for work 

actually performed.  Moreover, Covington’s review of plaintiff’s time records neither was a 

materially adverse action, (Burlington N. & Santa Fe Ry. Co., 548 U.S. at 67-68); nor occurred 

“very close” in time to the complaint plaintiff made to Davies, (Clark Cnty. Sch. Dist., 532 U.S. 

at 273). 

E. Plaintiff’s Termination. 

Covington concluded in July 2007 that it should reduce the number of staff 

attorneys because of an ebb in their workload.  Davies explained, “We didn’t have enough work 

for everyone.”  (Davies Dep. 215; see also Maloney Dep. 90; Huvelle Dep. 68-69.)  Plaintiff 

concedes that prior to her termination there was indeed a decrease in the amount of work 

available for staff attorneys at the firm.  (Pl.’s Dep. 153-154.)  

To select staff attorneys for the layoff, Kathleen Maloney, who had joined 

Covington on April 30, 2007 as administrator of the staff attorney program, solicited input from 

the associates in charge of the various staff attorney teams.  Maloney asked these associates to 

rank staff attorneys in terms of performance, based on a scale of “1” (best) to “3” (worst).  
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Maloney and Davies then selected eight staff attorneys to be laid off based on their low 

performance rankings, or on their low hours, or on a combination of both.  Two staff attorneys, 

including plaintiff, ranked at the bottom of the list in terms of performance ratings with an 

average rating of 2.5.4  (Maloney Dep. 39-41; Huvelle Dep. 68-82; Davies Dep. 215-218.)  

Plaintiff has produced no evidence that any of the three associates who rated her performance 

was influenced by unlawful considerations, or that any of them was aware of the plaintiff’s 

complaint about the Wikipedia incident.   

Covington has offered a legitimate explanation for plaintiff’s termination and 

plaintiff has not produced evidence sufficient to permit a finding by the jury that the real reason 

for the selection was unlawful retaliation for engaging in protected activities.   

F. Plaintiff’s Application for Re-employment. 

The absence of available positions is an appropriate justification for rejecting an 

applicant, and therefore a complete defense to claim of discriminatory failure to hire (or rehire).  

This is both so obviously true, and so commonly the case, that the Supreme Court long ago 

placed on plaintiff the initial burden to show the existence of available positions (“a job for 

which the employer was seeking applicants”) to establish a prima facie case of discriminatory 

refusal to re-hire. McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802 (1973). 

                                                 
4  Brian Bieluch was an associate who in early 2007 took over Caroline Reid Reynolds’s 
responsibility for managing the document review to which plaintiff was assigned. Bieluch had 
conducted a quality review of the coding by each staff attorney in March 2007.  He did it by 
coding a substantial number of documents himself and then comparing his results with those of 
each team member.  When subsequently asked by Maloney to rank the staff attorneys on his 
team, he based his assessment on this review.  Bieluch gave plaintiff a relatively negative 
ranking, a “2.5,” because his review had indicated that she had the highest error rate.  Bieluch 
testified that he did not know why Maloney asked him to rank the staff attorneys with whom he 
had worked.  (Bieluch Dep. 47-59.)   
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Here, plaintiff fails to satisfy that initial burden.  The evidence is undisputed that 

when plaintiff contacted Covington on March 31, 2008 to seek re-employment as a staff 

attorney, the firm had no openings. (Walls Dep. 18-22.)  And, that continues to be the case: no 

one has been hired, or re-hired, as a staff attorney by Covington in the three-year period since 

plaintiff re-applied in March 2008.  (Huvelle Decl. ¶ 3; Ball Decl. Ex. K.) 

V. PLAINTIFF’S WRONGFUL TERMINATION CLAIM 

Plaintiff alleges in Count V that her employment was terminated because of her 

race in violation of Title VII, the D.C. Human Rights Act and the Civil Rights Act of 1866.  

Plaintiff bears the ultimate burden to show that Covington treated her “less favorably because of 

[her] race.”  Furnco Constr. Corp., 438 U.S. at 577 (citing Teamsters v. U.S., 431 U.S. at 335). 

No reasonable jury could conclude that plaintiff was terminated because of her 

race.  As set forth above, the reason for the termination was a shortfall in available work for the 

staff attorneys, resulting in the decision to terminate eight staff attorneys on August 14, 2007.  

The selection was done on the basis of input from associates assigned to each of the document 

review projects.  (Bieluch Dep. 47-55; Maloney Dep. 31-49; Huvelle Dep. 68-82.)  Plaintiff has 

absolutely no evidence on which a jury could find that any of the associates involved in the 

process acted on the basis of racial reasons.  Moreover, only two of the terminated staff attorneys 

(including plaintiff) were African-American (25%).  Twenty of the 65 staff attorneys employed 

at that time were African American (30%).  (Huvelle Decl. ¶ 7.)  Thus, the percentage of African 

Americans selected for termination was lower than the percentage of African Americans in the 

group subject to the terminations.  Accordingly, plaintiff cannot rebut Covington’s legitimate, 

non-discriminatory reason for her termination, and summary judgment on Count V should be 

granted.  
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VI. PLAINTIFF’S DISCRIMINATORY SUBTERFUGE CLAIM 

Plaintiff asserts in Count VI of the Complaint that Covington, in violation of the 

DCHRA, “took the discriminatory and retaliatory actions against Plaintiff for reasons that would 

not have been asserted but for, wholly or partially, a discriminatory reason based on Plaintiff’s 

race.”  (First Am. Compl. ¶ 150.)  The DCHRA makes it unlawful for an employer to commit 

any discriminatory employment act “for any reason that would not have been asserted but for, 

wholly or partially, a discriminatory reason based on the race…of any individual.”  D.C. Code § 

1-2512(b). 

Because this provision presupposes a discriminatory act which is alleged to have 

been committed by subterfuge, plaintiff’s claim under this heading necessarily fails upon the 

judgment against her on her claims for race discrimination.  McManus v. MCI Commc’ns Corp., 

748 A.2d 949, 954 (D.C. 2000).  For the reasons set forth above, no reasonable jury could 

conclude by a preponderance of the evidence that Covington took any acts for “a discriminatory 

reason based on race,” and judgment should be entered in favor of Covington on the claim in 

count VI. 
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CONCLUSION 

For the reasons stated above, Covington requests that the court grant summary 

judgment in its favor on all of plaintiff’s remaining claims.  
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