
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA : Criminal No. 10-223 (RBW)
:

v. :  
                                     :
WILLIAM R. CLEMENS, :

:   
Defendant. :

GOVERNMENT’S OPPOSITION TO DEFENDANT’S MOTION
FOR THE AWARD OF FEES AND COSTS ASSOCIATED WITH MISTRIAL

At defendant’s first trial, the government mistakenly played a video clip that included

inadmissible evidence.  Upon defendant’s request, this Court declared a mistrial.  However, when

defendant thereafter moved to bar a retrial on Double Jeopardy grounds, this Court denied that

motion, finding that “a mistake, not intentional disregard, caused the introduction and publication

of the inadmissible evidence” (9/7/11 Order at 2).  Defendant (at 6) now asks this Court to order the

“Government to pay fees and costs to [him] as a sanction for the prosecutorial misconduct resulting

in a mistrial of the first trial.”  Because there is no basis under the law for this request, the

government respectfully submits that the Court should decline defendant’s request.

“Attorney’s fees and costs may be awarded against the United States only when, under a

particular statute, the government has waived its sovereign immunity.”  Haase v. Sessions, 893 F.2d

370, 373 (D.C. Cir. 1990).  Defendant cites no such waiver, but contends that this Court’s inherent

power authorizes the award.  The law, however, does not support defendant’s claim.  Sovereign

immunity “bar[s] a federal district court, exercising its supervisory power, from assessing attorney’s

fees and costs against the federal government in a criminal case.”  United States v. Horn, 29 F.3d

754, 757 (1  Cir. 1994).  Even putting aside this sovereign-immunity bar, a district court may notst

exercise its inherent power to award attorney’s fees unless the court finds “sanctionable misconduct
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that is tantamount to bad faith.”  Ali v. Tolbert, 636 F.3d 622, 627 (D.C. Cir. 2011).  This Court, of

course, has already found the opposite, a mistake.

PROCEDURAL HISTORY

At defendant’s first trial, on just the second day of testimony, the Government inadvertently

violated a pretrial evidentiary ruling.  As the government was authenticating certain video clips of

defendant’s congressional testimony, a prosecutor played a video-clip exhibit containing a reference

to Laura Pettitte’s affidavit, which this Court had previously ruled inadmissible (7/14/11 AM Tr. 31-

32).  Upon defendant’s request, this Court thereafter declared a mistrial, concluding that “the

government not having” redacted the video clip, “Mr. Clemens cannot now get a fair trial before this

jury” (id. 50). 

Defendant then moved this Court to bar any retrial, asserting that the government did not just

make a mistake when it played the video clip, but rather engaged in deliberate “misconduct”

intended to provoke defendant’s mistrial request (7/29/11 Motion at 3).  This Court denied

defendant’s motion.  Most critically, this Court rejected defendant’s characterization of the

government’s conduct.  Crediting the prosecutor’s representations, this Court found that the

government made a “mistake” when it played the video-clip exhibit:

[T]he Court now finds that the defendant has failed to establish that Assistant United
States Attorney Steven J. Durham intentionally violated the Court’s pretrial ruling. 
The Court makes this finding because it credits the representations made by
Mr. Durham during the September 2, 2011 hearing.  Although the Court remains
perplexed as to why Mr. Durham, an experienced and skilled attorney, failed to
prevent the circumstances that resulted in the Court granting the defendant’s motion
for a mistrial on July 14, 2011, the Court nonetheless accepts his representations that
a mistake, not intentional disregard, caused the introduction and publication of the
inadmissible evidence challenged by the defendant. . . .  [T]he government has
convinced the Court that the introduction of the information was not intentional,
either for the purpose of inciting the defendant to ask for a mistrial, or for the purpose
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of circumventing the Court’s earlier ruling.  

(9/7/11 Order at 1-2 (emphasis added).)  Nonetheless, despite this Court’s express finding of a

“mistake,” defendant now repeats his unfounded allegation of “misconduct,” asserting (at 6) that he

should be awarded fees and costs as a “sanction for the prosecutorial misconduct” that led to the

mistrial.

As we demonstrate, sovereign immunity forbids this Court from using its inherent power to

award attorney’s fees and costs to defendant.  This would be true even if the government had

engaged in “misconduct” (which it did not).  Moreover, even assuming that this Court’s inherent

power could trump the United States’s sovereign immunity, this Court still would not have authority

to award fees and costs to defendant, because “a court’s inherent power to impose attorney’s fees as

a sanction” is limited to those “cases in which a litigant has engaged in bad-faith conduct or willful

disobedience of a court’s orders.”  Chambers v. NASCO, Inc., 501 U.S. 32, 47 (1991); see also id. at

59 (Scalia, J., dissenting) (“fee shifting as a sanction can only be imposed for litigation conduct

characterized by bad faith”).

ANALYSIS

“Under the ‘American Rule,’ ‘each party in a lawsuit ordinarily shall bear its own attorney’s

fees unless there is express statutory authorization to the contrary.’”  In re Turner, 14 F.3d 637, 640

(D.C. Cir. 1994) (quoting Hensley v. Eckerhart, 461 U.S. 424, 429 (1983)).  “Further, even where

a fee award is otherwise authorized, the Government is shielded by sovereign immunity from

attorney’s fee liability ‘except to the extent it has waived its immunity.’”  Id. (quoting Ruckelshaus

v. Sierra Club, 463 U.S. 680, 685 (1983)).  And, “it is a well-settled principle that the federal

government’s sovereign immunity may only be waived by Congressional enactment.”  Presidential
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Gardens Assocs. v. United States, 175 F.3d 132, 140 (2  Cir. 1999); see also In re Oliver North, 62nd

F.3d 1434, 1436 (D.C. Cir. 1994) (per curiam) (“The right to recover attorney’s fees from the United

States depends on whether Congress has waived sovereign immunity.”).

1. Defendant Has Not Invoked (and Cannot Invoke) the Hyde Amendment to
Justify the Fees and Costs He Seeks.  

In the criminal context, “Congress has elected to waive sovereign immunity” for attorney’s

fees and other litigation expenses via enactment of the Hyde Amendment.  United States v. Wade,

255 F.3d 833, 836 (D.C. Cir. 2001).  The Hyde Amendment “provides a high standard for an award

of attorney’s fees and costs against the United States in a criminal case.”  United States v. Shaygan,

652 F.3d 1297, 1311 (11  Cir. 2011); see also Wade, 255 F.3d at 839 (Hyde Amendment imposesth

“heavy burden” on defendant-claimant).  Specifically, “under the Hyde Amendment, a victorious

defendant may be able to recover legal fees upon showing that the position of the United States was

either vexatious, frivolous or in bad faith.”  United States v. Capener, 608 F.3d 392, 400-01 (9  Cir.th

2010) (citing 18 U.S.C. § 3006A note), cert. denied, 131 S. Ct. 997 (2011).  “Regardless of the

element a prevailing defendant advances, ‘the Hyde Amendment [is] targeted at prosecutorial

misconduct, not prosecutorial mistake.’”  Id. at 401 (citation omitted).  “Indeed, mere faulty

judgment is not vexatious, frivolous, or in bad faith.”  Id. (internal quotations and citations omitted);

see also Shaygan, 652 F.3d at 1312 (“‘A defendant must show that the government’s position

underlying the prosecution amounts to prosecutorial misconduct – a prosecution brought vexatiously,

in bad faith, or so utterly without foundation in law or fact as to be frivolous.’” (citation omitted)).

In light of these stringent standards, defendant has not invoked (and cannot invoke) the Hyde

Amendment to justify the fees and costs he now seeks.  For any number of reasons, defendant cannot
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satisfy the Hyde Amendment’s criteria.  First, defendant is not a prevailing party.  This Court denied

his Double Jeopardy motion and a retrial is pending.  Second, in denying defendant’s Double

Jeopardy motion, this Court found that the government merely made a mistake when it played the

video clip.  That finding means defendant cannot show vexatious, frivolous, or bad faith

governmental misconduct.   See generally United States v. Beeks, 266 F.3d 880, 883-84 (8  Cir.1 th

2001) (affirming denial of Hyde Amendment claim for defendant’s “first trial” attorney’s fees where,

although defendant’s first-trial conviction had been reversed on appeal because government had

violated pretrial order in referring to defendant’s criminal history, defendant did not ultimately

prevail as he pleaded guilty in advance of second trial and he “failed to show the government’s

prosecution of this case amount[ed] to prosecutorial misconduct”).

2. Sovereign Immunity Bars Imposition of Fees and Costs Pursuant to the Court's
Supervisory Power.

Attempting to avoid the “daunting obstacle” of the Hyde Amendment, Shaygan, 652 F.3d at

1312, defendant argues that this Court can impose fees and costs pursuant to its inherent supervisory

power.  It cannot.

Even before Congress passed the Hyde Amendment in 1997, federal courts rejected

defendant’s inherent-power argument.  In United States v. Horn, 29 F.3d 754 (1  Cir. 1994),st

prosecutors engaged in “unpardonable misconduct” when they surreptitiously copied documents

     To be clear, these are just two of the reasons why defendant would not be entitled to fees1

and costs under the Hyde Amendment.  For example, defendant does not claim that he could
meet the statutory definition of a “party,” which “is ‘an individual whose net worth did not
exceed $2,000,000 at the time the . . . action was filed.’”  United States v. Heavrin, 330 F.3d 723,
731 (6  Cir. 2003) (citation omitted); see also United States v. Adkinson, 247 F.3d 1289, 1291th

n.2 (11  Cir. 2001) (“criminal defendant must show . . . his net worth was less than two millionth

dollars”).
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reviewed by defense counsel.  Id. at 757-58.  Once the improper duplication was discovered, the

defendants moved to dismiss the case.  Id. at 758.  Although the district court declined this request,

relying on its inherent power, the court ordered the government to “pay the fees and costs incurred

by the defendants in litigating the misconduct issue.”  Id. at 759.  In reversing, the First Circuit held

that such an award could not be premised on the court’s inherent power: 

[F]ee-shifting against the government can be accomplished only in conjunction with
the passage of a statute (or a sufficiently explicit rule having the force of a statute)
that authorizes such an award.  In the absence of such an enactment, the secondary
principle of sovereign immunity saves the federal government harmless from all
court-imposed monetary assessments, regardless of their timing and purpose.

Id. at 767.   Of course, with the 1997 passage of the Hyde Amendment, defendant’s present inherent-2

power argument is even further diminished.  “[T]he supervisory power doctrine is interstitial in the

sense that it applies only when there is no effective alternative provided by rule, statute, or

constitutional clause.”  Horn, 29 F.3d at 760 (citing Chambers v. NASCO, Inc., 501 U.S. at 50-51). 

The Hyde Amendment certainly functions as an effective statutory alternative to any exercise of this

Court’s inherent power.  If a prevailing party can show that the government has truly engaged in a

vexatious prosecution, then such a party can recover fees and costs.  However, simply because

defendant himself cannot meet the Hyde Amendment’s stringent criteria does not mean that statute

is ineffective, thus justifying resort to this Court’s inherent power (as defendant suggests).

     See also United States v. Waksberg, 881 F. Supp. 36, 41 (D.D.C. 1995) (in rejecting2

defendant’s claim for compensatory damages due to government’s violation of court’s injunction,
court held that, where there is a “direct conflict between the inherent power of the Court and the
doctrine of sovereign immunity,” the “doctrine of sovereign immunity prevails over inherent
judicial power”), vacated on other grounds, 112 F.3d 1225 (D.C. Cir. 1997); United States v.
Sommers, 864 F. Supp. 902, 904-05 (S.D. Iowa 1994) (in rejecting defendant’s claim that
government should pay portion of costs associated with his acquittal, court held that “sovereign
immunity prevented a district court from using its supervisory powers to assess attorneys’ fees
and costs against the government”).
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In sum, contrary to defendant’s implicit argument,  “when it comes to monetary sanctions3

against the government, ‘the doctrine of sovereign immunity prevails over inherent judicial power.’” 

 Alexander v. Federal Bureau of Investigation, 541 F. Supp. 2d 274, 301 (D.D.C. 2008) (citation

omitted); see also United States v. Stein, 435 F. Supp. 2d 330, 374-76 (S.D.N.Y. 2006) (declining

to award attorney’s fees to defendants as sanction for prosecutorial “litigation abuse,” because

“monetary sanctions do not overcome sovereign immunity”), aff’d, 541 F.3d 130 (2  Cir. 2008).nd

     Defendant nowhere mentions the doctrine of sovereign immunity in his motion.  And,3

although he broadly asserts (at 4-5) that “[t]rial courts in this District have imposed” fees and
costs “against governmental parties in both civil and criminal cases,” he cites only two
authorities.  Contrary to defendant’s assertion, however, only one of those two courts actually
“imposed” any fees.  Thus, in United States v. Shelton, 539 F. Supp. 2d 259 (D.D.C. 2008), after
the government demonstrated a good-faith effort to comply with the court’s order by providing
sufficient evidence of cause, the district court “discharge[d] its order to show cause” and did not
award fees.  Id. at 263-64.  Moreover, although in Landmark Legal Foundation v. E.P.A, 272 F.
Supp. 2d 70 (D.D.C. 2003) (Lamberth, J.), the district court did “impose sanctions in the form of
Landmark’s attorney’s fees and costs incurred as a result of EPA’s contumacious conduct,” the
Landmark court did not discuss sovereign immunity in its civil-contempt decision and it is not
clear whether sovereign immunity was raised by the federal government.  See id. at 86-88.  The
decision thus provides little – if any – support for defendant’s present inherent-power argument. 
In addition, the defendant fails to cite Alexander v. Federal Bureau of Investigation, 541 F. Supp.
2d 274, 299 (D.D.C. 2008) (Lamberth, J.), in which the same court considered and relied on the
sovereign-immunity doctrine to bar the imposition of sanctions pursuant to its inherent power. 
See p.7 infra.  And, although defendant asserts (at 5) that the decision in Estate of Wallace v.
City of Los Angeles, 229 F.R.D. 163 (C.D. Cal. 2005), “is analogous and instructive,” it is
neither.  In Wallace, the district court invoked its inherent power to award fees and costs against
the City of Los Angeles.  Whatever weight this out-of-jurisdiction decision may have, it surely
provides no guidance about the scope of federal sovereign immunity, which bars defendant’s
present motion.  See generally Monell v. Department of Social Services, 436 U.S. 658, 690 n.54
(1978) (“There is certainly no constitutional impediment to municipal liability.”).  Finally,
defendant cites (at 3) Ramos Colon v. United States Attorney for D.P.R., 576 F.2d 1 (1  Cir.st

1978), suggesting it holds that this “Court can sanction the United States to the same extent it can
sanction private parties.”  Ramos Colon, however, did not involve the award of attorney’s fees or
costs against the government.  Indeed, in that case, the First Circuit affirmed the district court’s
refusal  even to conduct a hearing on the defendant’s “allegations that the government had acted
in bad faith in prosecuting him for his political beliefs” once the court had dismissed defendant’s
indictment with prejudice.  Id. at 2, 4-6.
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3. Even Assuming Arguendo that Defendant Could Overcome the Bar of
Sovereign Immunity, Defendant Cannot Show Bad Faith, Which Is a Condition
Precedent to any Sanction Pursuant to this Court's Inherent Power.

Even if defendant could overcome this sovereign-immunity bar, his fees-and-costs argument

additionally founders on a core requirement of any exercise of this Court’s inherent power.  It is

“settled that a finding of bad faith is required for sanctions under the court’s inherent powers.” 

United States v. Wallace, 964 F.2d 1214, 1219 (D.C. Cir. 1992); see also Ali v. Tolbert, 636 F.3d

at 627 (“To support a sanction under [inherent power] authority, the court must make a finding that

[defendant] committed sanctionable misconduct that is tantamount to bad faith.”); Shepherd v.

American Broadcasting Cos., 62 F.3d 1469, 1477 (D.C. Cir. 1995) (“courts require clear and

convincing evidence of misconduct before imposing attorneys’ fees under their inherent power”). 

And, although defendant attempts to label the government’s action “prosecutorial misconduct” (at

6), that does not make it so.  As this Court found, a “mistake, not intentional disregard, caused the

introduction and publication of the inadmissible evidence” (9/7/11 Order at 2).  This credibility-

based finding of fact, which is amply supported by the record and which defendant does not directly

challenge, stands as an alternative – outcome determinative – bar to defendant’s present motion.4

Without legal authority to support his present request, defendant suggests (at 6) that such an

award would be “fair” because of the “waste and loss incurred in connection with the first” trial. 

     Defendant erroneously suggests (at 5) that, at the September 2, 2011 hearing, “the4

Government appeared to recognize that such an award is within this Court’s discretion and
authority.”  Consistent with its current opposition, at the September 2, 2011 hearing, the
government made clear that it had never “seen” such an award and it did not believe such an
award would be “appropriate in this context when what we have is a mistake” (9/2/11 Tr. 37).  At
any rate, “it is a well-settled principle that the federal government’s sovereign immunity may
only be waived by Congressional enactment, and that ‘no contracting officer or other official is
empowered to consent to suit against the United States.’”  Presidential Gardens, 175 F.3d at 140.
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Any discussion of “waste and loss,” however, must also account for the significant “waste and loss”

that would naturally accompany adoption of defendant’s rule.  Defendant posits (at 5) that, although

the mistrial was a product of a mistake, this Court’s inherent power authorizes it to award fees and

costs in order to “restore” defendant “to the same position he was in before the prosecutors engaged

in conduct meriting a mistrial.”  In addition to contravening bedrock sovereign-immunity and

inherent-power principles, see discussion supra, such a rule would mire the federal courts in

collateral litigation about the “costs” of mistakes.  No trial is perfect.  See Brown v. United States,

411 U.S. 223, 231-32 (1973) (“defendant is entitled to a fair trial but not a perfect one, for there are

no perfect trials” (citations omitted)).  Adoption of a rule that makes the costs of all those

imperfections subject to litigation pursuant to the federal courts’ inherent powers would truly lead

to significant “waste and loss.”  

The government recognizes that its mistake placed burdens on both this Court and defendant. 

The government regrets this.  This mistake, however, does not entitle defendant to attorney’s fees

and costs.

  CONCLUSION

Although this Court briefly mentioned the possibility of compensatory fees at the September

2, 2011 hearing, this Court simultaneously noted that it did not know if it had the “authority” to order

such fees (9/2/11 Tr. 59).  As discussed above, under the applicable law and the facts of this matter,

the Court does not have that authority.  Absent a congressional waiver, sovereign immunity is a flat

bar to the assessment of attorney’s fees and costs against the federal government.   Even if it were

not, a finding of bad faith is a prerequisite to any sanction pursuant to this Court’s inherent power. 

Accordingly, in light of this Court’s finding that the government made a mistake when it introduced
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inadmissible evidence at defendant’s first trial, this Court must deny defendant’s motion for

compensatory attorney’s fees and costs.         

Respectfully Submitted,

RONALD C. MACHEN JR.
UNITED STATES ATTORNEY
D.C. Bar # 447889

By:               /s/                           
DAVID B. GOODHAND
D.C. Bar # 438844
Assistant United States Attorney
Appellate Division

             /s/                          
STEVEN J. DURHAM
D.C. Bar # 993780
DANIEL P. BUTLER
D.C. Bar # 417718
Assistant United States Attorneys
Fraud & Public Corruption Section
555 Fourth Street, N.W., 5th Floor
Washington, D.C. 20530
(202) 252-7862 and (202) 252-7881
Steven.Durham@USDOJ.Gov
Daniel.Butler@USDOJ.Gov
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