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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
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v.
AT&T CORP.,
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INTRODUCTION AND SUMMARY
In 1998, before this action was filed, the law firm of Dickstein Shapiro L.L.P.
(“Dickstein”) represented both APCC Services, Inc. (“APCC”), one of the Plaintiffs in this case,
and Defendant AT&T Corp. (“AT&T”). At that time, APCC was preparing to file this suit
against AT&T, and Albert Kramer, then a Dickstein partner, was representing APCC in that
effort. Recognizing the conflict of interest created by Kramer’s representation of a party
(APCC) planning to file an action against one of its current clients (AT&T), Dickstein
approached AT&T to discuss the matter. To resolve the issue, in December 1998, AT&T and
Dickstein entered into a letter agreement (“the 1998 Letter Agreement”) providing that, after a
short transition period, “neither Mr. Kramer nor any other Firm attorney will enter an appearance
in or otherwise participate in” this litigation. In return for that promise, and although not
obligated to do so, AT&T waived conflicts of interest involved in Dickstein and Kramer’s
representation of APCC in certain regulatory matters. And, in reliance on the commitments in
the 1998 Letter Agreement, AT&T continued to hire Dickstein, paying the firm more than $46
million in fees and expenses from 1999 to the present.
On April 22, 2011, for the first time in more than 12 years of litigation, and about three
weeks after other new lawyers had entered appearances for Plaintiffs, Kramer – who was then
still affiliated with Dickstein – entered an appearance in this case on behalf of Plaintiffs.
Kramer’s attempt to participate in this case is a blatant violation of the 1998 Letter Agreement.
The Court should therefore exercise its supervisory authority and order Kramer disqualified from
representing Plaintiffs in this case. There is no basis for Kramer to avoid that result, which flows
directly from the plain language of the 1998 Letter Agreement.
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First, although Kramer has suggested that he can participate in this case because AT&T
“waived the conflict,” that reflects a fundamental misunderstanding of the source of the
prohibition at issue here. Kramer cannot represent APCC in this case because the 1998 Letter
Agreement is a binding contractual commitment precluding him from doing so. And the
Agreement bars his participation regardless of whether applicable rules of professional conduct
would impose a similar prohibition. To establish his ability to participate in this case, Kramer
would have to show that AT&T agreed to modify or abrogate the terms of the 1998 Letter
Agreement precluding Kramer from counseling or assisting APCC in this litigation against
AT&T. Kramer has identified two engagement letters containing general waivers of ethical
conflicts of interest, but nothing suggesting any agreement by AT&T to modify the 1998 Letter
Agreement.
Second, Kramer cannot evade the 1998 Letter Agreement by resigning from Dickstein.
On May 5, 2011, nearly two weeks after Kramer entered his appearance in this case and AT&T
expressed its intention to file this motion, Kramer’s counsel represented to AT&T that Kramer
had resigned from Dickstein. But the 1998 Letter Agreement binds Kramer regardless of his
affiliation with Dickstein. When that Agreement was signed, Kramer was a Dickstein partner,
and an agreement signed by any member of a partnership binds the partnership and the other
partners, even after they withdraw from the partnership.
Kramer also ratified the 1998 Letter Agreement by complying with its terms for more
than 12 years and by accepting its benefits, in the form of distributions from a partnership that
received substantial business from AT&T. Having accepted the benefits of the 1998 Letter
Agreement for more than a decade, Kramer cannot now reverse course and seek to profit by
representing Plaintiffs in suing AT&T in this case.

2
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Third, the 1998 Letter Agreement is plainly enforceable under the settled rule that a
“client has the right by means of the original engagement letter or otherwise to restrict [a] lawyer
from engaging in representations otherwise permissible under” the rules of professional conduct.
D.C. R. Prof’l Conduct 1.7 cmt. 25 (2007). There are two narrow circumstances – involving
law-firm partnership agreements and settlement agreements – in which restrictions on a lawyer’s
“right to practice” have been held invalid, see D.C. R. Prof’l Conduct 5.6, but neither of those
circumstances is present here. Instead, the commitment made in the 1998 Letter Agreement
simply paralleled the longstanding ethical prohibition on a lawyer’s representing a party in
litigation against one of his firm’s clients.
Fourth, and finally, enforcing the 1998 Letter Agreement will neither prejudice Plaintiffs
nor disrupt the orderly and efficient resolution of this dispute. Plaintiffs have been litigating this
matter for more than 12 years without Kramer’s participation, and Plaintiffs presently have two
other law firms representing them in the case. Accordingly, the Court should disqualify Kramer,
thereby avoiding the unseemly specter of a lawyer participating in a case in violation of an
express contractual commitment not to do so.
BACKGROUND
A.

The 1998 Letter Agreement Provides That Kramer Will Not Represent
APCC in This Case

Before Plaintiffs filed this action against AT&T, Dickstein represented both APCC and
AT&T. See Declaration of Daniel Stark ¶ 3 (May 5, 2011) (“Stark Decl.”) (filed herewith).1
Then, as now, the D.C. Rules of Professional Conduct prohibited a law firm from representing a

1

Mr. Stark’s declaration states that it was prepared in support of a motion to disqualify
both Dickstein and Kramer because it was executed before Mr. Kramer resigned from the firm.

3
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party (such as APCC) in a matter in which that party is adverse to one of the firm’s current
clients (such as AT&T), without the client’s consent.2
In 1998, AT&T learned that APCC and other aggregators intended to file actions (such as
this one) against AT&T and other long-distance carriers, alleging underpayment of payphone
compensation required by federal law. See Stark Decl. ¶ 3. AT&T also learned that Dickstein
was already representing APCC in preparing to file such actions. See id. Kramer, who joined
Dickstein as a partner in 1995,3 was the Dickstein lawyer principally responsible for the firm’s
representation of APCC, including in planning to file this suit against AT&T. Because AT&T
was also Dickstein’s client, Dickstein recognized the conflict of interest created by Kramer and
other Dickstein lawyers representing APCC in preparing for litigation against AT&T. See id.
AT&T and Dickstein entered into discussions regarding Dickstein’s representation of
APCC in matters in which APCC was adverse to AT&T, and AT&T and Dickstein ultimately
reached the following agreement: AT&T would consent to Dickstein’s representation of APCC
in certain regulatory matters, in return for a commitment that neither Kramer nor any other
Dickstein lawyer would represent APCC in litigation against AT&T, including in this case. See
id. ¶¶ 3, 6.
The parties memorialized that arrangement in a letter agreement dated December 7, 1998
(“the 1998 Letter Agreement”). Stark Decl., Ex. 1, at 1. That Agreement, which Dickstein
2

See D.C. R. Prof’l Conduct 1.7(b)(1) (1991) (“a lawyer shall not represent a client with
respect to a matter if . . . [t]hat matter involves a specific party or parties, and a position to be
taken by that client in that matter is adverse to a position taken or to be taken by another client in
the same matter, even though that client is unrepresented or represented by a different lawyer”);
D.C. R. Prof’l Conduct 1.7(b)(1) (2007) (same); D.C. R. Prof’l Conduct 1.10(a) (1991) (“While
lawyers are associated in a firm, none of them shall knowingly represent a client when any one
of them practicing alone would be prohibited from doing so by Rule[] 1.7”); D.C. R. Prof’l
Conduct 1.10(a) (2007) (same).
3

See Ex. A (copy of Kramer’s biography page on Dickstein’s website).

4
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drafted, stated that it “confirm[ed] the substance of . . . recent conversations concerning AT&T’s
waiver of any actual or potential conflicts of interest arising out of certain work undertaken by
Dickstein . . . on behalf of [APCC].” Id. Specifically, AT&T agreed that Kramer and Dickstein
would be permitted to “continue to represent APCC in pending general regulatory matters . . . ,
even though there may be adversity with AT&T,” and to represent APCC in future “general” or
“payphone-specific” regulatory proceedings. Id.
In return for AT&T’s consent to Kramer and Dickstein’s representation of APCC in
regulatory matters, the 1998 Letter Agreement provided that, with one limited exception,
“neither Mr. Kramer nor any other [Dickstein] attorney or employee shall counsel or assist
APCC in any court litigation against AT&T.” Id. at 2. The exception was that, “[f ]or a
transition period not to exceed nine months,” Kramer and other Dickstein lawyers would “be
available to assist APCC’s new counsel in the contemplated ‘collection litigation’ against AT&T
[i.e., this case] (for example, by explaining and updating the files).” Id. at 1. But the 1998 Letter
Agreement further provided that “[n]either Mr. Kramer’s name nor the Firm’s name [would]
appear on any submissions in that litigation, and neither Mr. Kramer nor any other Firm
attorney will enter an appearance in or otherwise participate in the litigation.” Id. (emphasis
added).
B.

Kramer Accepted the Benefits of the 1998 Letter Agreement

As required under the 1998 Letter Agreement, APCC retained separate counsel to
prosecute this action against AT&T. On March 19, 1999, Plaintiffs, represented by new counsel,
filed this action. See Compl. (Dkt. No. 1). Plaintiffs also filed similar actions against other longdistance carriers, including Sprint and Qwest. Kramer and Dickstein represented APCC and

5
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other plaintiffs in those other actions.4 But, until very recently (as explained further below),
neither Kramer nor any other Dickstein lawyer ever entered an appearance, or (to AT&T’s
knowledge) otherwise assisted Plaintiffs, in this litigation against AT&T.
In the years following the signing of the 1998 Letter Agreement, AT&T continued to
engage Dickstein to represent it in certain matters. See Stark Decl. ¶ 7. AT&T did so in reliance
on the commitment in the 1998 Letter Agreement that neither Kramer nor any other Dickstein
lawyer would represent APCC in this litigation against AT&T. See id. Since 1999, AT&T has
paid Dickstein more than $46 million in fees and expenses for legal services. See Declaration of
Paula Phillips ¶ 4 (May 6, 2011) (filed herewith). As a partner in the firm, Kramer benefited
from Dickstein’s continued representation of AT&T, and he also benefited from the ability to
continue representing APCC in regulatory matters, including ones involving potential adversity
with AT&T.
Engagement letters relating to AT&T’s subsequent retentions of Dickstein noted
Dickstein’s representation of other clients, including APCC. Consistent with the 1998 Letter
Agreement, AT&T continued to consent to Dickstein’s representation of other clients in
unrelated matters, under certain conditions. But no subsequent engagement letter or other
document relating to those representations purported to modify or abrogate in any way the
commitment in the 1998 Letter Agreement that “neither Mr. Kramer nor any other Firm attorney
will enter an appearance in or otherwise participate in” this case.

4

Plaintiffs’ actions against Sprint and Qwest have been voluntarily dismissed. See
[Order Approving] Stipulation of Dismissal With Prejudice of All Claims By and Between
Plaintiffs and Sprint Communications Co. L.P., APCC Servs., Inc. v. Sprint Communications
Co., No. 1:01 CV 642 (ESH) (D.D.C. Dec. 4, 2009) (Dkt. No. 82); Joint Stipulation and Order of
Dismissal, APCC Servs., Inc. v. Qwest Communications Corp., No. 1:01 CV 641 (ESH) (D.D.C.
filed Apr. 27, 2011) (Dkt. No. 58).

6
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For example, in 2006, AT&T Services, Inc. hired Dickstein to assist in advocating for
modifications to state-law restrictions on the deployment of video services by
telecommunications companies. See Declaration of Bruce Byrd ¶ 4 (May 9, 2011) (“Byrd
Decl.”) (filed herewith). The engagement letter for that representation, which Dickstein drafted,
noted Dickstein’s representation of APCC and other clients with interests actually or potentially
adverse to AT&T’s interests. See id. ¶ 6 & Ex. 1. In that 2006 engagement letter, AT&T
Services, Inc. and AT&T Corp. “agree[d] to waive” any “conflicts of interest arising out of ”
Dickstein’s representation of other clients in “existing or future matters that are not substantially
related to the matters on which” Dickstein was representing AT&T. Id. The AT&T
representative who entered into the 2006 engagement letter on the company’s behalf was not
aware of either this case or the 1998 Letter Agreement; Dickstein did not mention them. See
Byrd Decl. ¶ 7. Had he been informed that Dickstein or Kramer viewed the 2006 engagement
letter as modifying in any way the contractual commitments in the 1998 Letter Agreement, the
AT&T representative would not have signed the 2006 engagement letter. See id.
In 2010, Dickstein entered into an engagement letter with AT&T Services, Inc. relating to
matters involving state attorneys general. See Declaration of Keith Krom (May 10, 2011)
(“Krom Decl.”) (filed herewith), Ex. 1. AT&T Services, Inc. is a separate entity from AT&T
Corp., which is the defendant in this case. See Krom Decl. ¶ 11. The 2010 engagement letter,
which Dickstein drafted, specifies that the client is AT&T Services, Inc. and not “any parent,
subsidiary, or affiliate of AT&T [Services, Inc.].” Krom Decl., Ex. 1, at 1. In the 2010
engagement letter, AT&T Services, Inc. waived ethical conflicts of interest involved in
Dickstein’s representation of parties adverse to AT&T Services, Inc. or its affiliates in matters
not substantially related to those on which Dickstein represents AT&T. Id. at 2. AT&T

7
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Services, Inc. further agreed (on behalf of itself only) that it would not assert that any such
representation “violates any duty that the Firm owes to AT&T [Services, Inc.].” Id. The AT&T
representative who signed that letter was never told by Dickstein about either this case or the
1998 Letter Agreement, and he would not have entered into the 2010 engagement letter had he
been told that Dickstein or Kramer viewed it as modifying the 1998 Letter Agreement. See
Krom Decl. ¶¶ 12-14.5
C.

On April 22, 2011, Kramer Entered an Appearance in This Case, In
Violation of the 1998 Letter Agreement

In May 2010, after an unsuccessful period of mediation following several years of
interlocutory appellate proceedings, this Court entered a scheduling order providing for a fourmonth period for supplemental fact discovery, to be followed by expert discovery and the filing
of dispositive motions. See Order (May 28, 2010) (Dkt. No. 133). In November 2010, the Court
extended the period for fact discovery into February 2011. See Order (Nov. 17, 2010) (Dkt. No.
136).
On March 25, 2011, with fact discovery still not complete, two new law firms – including
the firm of Hagens Berman Sobol Shapiro L.L.P., but not including Dickstein or Kramer –
entered appearances on behalf of Plaintiffs. See Dkt. Nos. 137-41. The following Monday,
March 28, 2011, during a previously scheduled telephone conference with the Special Master, an
officer of APCC represented, on behalf of all of the Plaintiffs, that the Hagens Berman firm was
now lead counsel for Plaintiffs. During that telephone conference, no one mentioned any

5

The 2010 letter nowhere mentioned that Dickstein continued to represent APCC or
similar payphone aggregators or providers. See Krom Decl., Ex. 1. Although the letter referred
to a list of “selected representative clients” on Dickstein’s website, id., that list does not (at least
currently) identify APCC, although it does list AT&T, see http://www.dicksteinshapiro.com/
experience/representativeclients/ (last visited May 4, 2011).

8
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potential participation by Dickstein or Kramer in this litigation. Over the course of the next two
weeks, each of Plaintiffs’ prior counsel filed motions to withdraw from the case. See Dkt. Nos.
143-45, 147.
The Special Master directed the parties to confer by April 25, 2011, regarding a schedule
for further proceedings. The parties accordingly scheduled a telephone conference for April 20,
2011. During that conference, AT&T learned for the first time that Kramer, who was still
affiliated with Dickstein, had begun representing Plaintiffs in this case. AT&T immediately
informed Plaintiffs that it objected to Kramer’s participation in this matter. On April 22, 2011,
Plaintiffs refused to proceed without Kramer’s participation, and AT&T accordingly advised the
Special Master that it intended to seek relief from this Court.
Later on April 22, Kramer entered an appearance in this action as counsel for Plaintiffs.
See Appearance of Counsel (filed Apr. 22, 2011) (Dkt. No. 148). Kramer’s notice of appearance
did not disclose his affiliation with Dickstein. See id. As of April 25, 2011, Kramer’s profile on
Dickstein’s website identified Kramer as a partner in the firm and head of the firm’s
communications practice. See Ex. A. Subsequently, Kramer’s profile page was changed to list
his title as “Senior Counsel.” See Ex. B. That page continued to describe him as head of the
firm’s communications practice. See id.
On May 5, 2011, counsel for the parties and counsel for Kramer conferred by telephone
regarding this motion, as required by Local Civil Rule 7(m). Plaintiffs and Kramer have not
consented to the relief sought in this motion.
After close of business on May 5, Kramer’s counsel informed counsel for AT&T via email that Kramer had resigned from Dickstein.

9
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ARGUMENT
THE COURT SHOULD ENFORCE THE 1998 LETTER AGREEMENT AND
DISQUALIFY KRAMER
The 1998 Letter Agreement is a binding contractual commitment that bars Kramer from
representing APCC in this litigation. Because Kramer’s attempt to participate in this case
violates that Agreement, the Court should order his disqualification.
A.

The 1998 Letter Agreement Prohibits Kramer From Representing Plaintiffs
in This Case

This Court has “inherent supervisory power” over attorneys who appear before it,
including “the authority to disqualify counsel when appropriate.” Palumbo v. TeleCommunications, Inc., 157 F.R.D. 129, 131 (D.D.C. 1994); see, e.g., Groper v. Taff, 717 F.2d
1415 (D.C. Cir. 1983) (per curiam); Paul v. Judicial Watch, Inc., 571 F. Supp. 2d 17, 20, 26-27
(D.D.C. 2008); United States v. Davis, 780 F. Supp. 21 (D.D.C. 1991); United States v.
Childress, 731 F. Supp. 547 (D.D.C. 1990); see also United States v. Philip Morris Inc., 312 F.
Supp. 2d 27, 45 (D.D.C. 2004) (“any doubts are to be resolved in favor of disqualification”)
(internal quotation marks omitted).
Here, disqualification is required because the 1998 Letter Agreement precludes Kramer
from participating in this case. The Agreement specifies, in the first numbered paragraph, that
“neither Mr. Kramer nor any other [Dickstein] attorney will enter an appearance in or otherwise
participate in” this litigation. Stark Decl., Ex. 1, at 1. And, in the fourth numbered paragraph,
the Agreement further provides that “neither Mr. Kramer nor any other [Dickstein] attorney or
employee shall counsel or assist APCC in any court litigation against AT&T.” Id. at 2. The
meaning of the 1998 Letter Agreement is plain: Kramer cannot represent APCC in this litigation
against AT&T. Accordingly, the Court should exercise its supervisory authority over Kramer
and order his disqualification. See In re Mitcham, 133 S.W.3d 274, 276-77 (Tex. 2004) (per
10
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curiam) (ordering disqualification where attorney’s participation in case would violate agreement
with moving party).
B.

Kramer Cannot Evade the Commitment Made in the 1998 Letter Agreement

There is no basis for Kramer to dodge the binding commitment in the 1998 Letter
Agreement that he would not represent APCC in this litigation against AT&T.
1.

Any waiver of ethical conflicts is beside the point because it would not
show that AT&T agreed to modify the commitments made in the 1998
Letter Agreement

Because the prohibition on Kramer’s participation in this litigation arises from a
contractual commitment, and not a rule of professional ethics, Kramer’s suggestion that AT&T
“waived the conflict” that would preclude him from participating in this matter on behalf of
Plaintiffs is unavailing. To establish his ability to participate in this case, Kramer would have to
show that AT&T agreed to modify or abrogate the terms of the 1998 Letter Agreement
precluding Kramer from counseling or assisting APCC in this litigation against AT&T. Kramer
has identified nothing suggesting any modification of that binding commitment.
The 2006 engagement letter – which Kramer has pointed to as authorizing his
participation in this case – provides only that AT&T “agree[d] to waive” any “conflicts of
interest arising out of ” Dickstein’s representation of other clients in “existing or future matters
that are not substantially related to the matters on which” Dickstein was representing AT&T.
Bryd Decl., Ex. 1, at 1. Nothing in that language indicates any intention to modify the 1998
Letter Agreement. Moreover, the AT&T representative who signed the 2006 engagement letter
was not told about either this case or the 1998 Letter Agreement. See Byrd Decl. ¶ 7. That
representative would not have signed the 2006 engagement letter had he been informed that
Dickstein or Kramer viewed it as modifying in any way the contractual commitments in the 1998
Letter Agreement. See id.
11
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Kramer has also claimed that the 2010 engagement letter supports his effort to represent
Plaintiffs in this case. But, as with the 2006 engagement letter, that document makes no mention
of the 1998 Letter Agreement; nor does it suggest that the parties intended any modification or
abrogation of Dickstein’s and Kramer’s commitments with respect to this litigation. See Krom
Decl., Ex. 1, at 2. And, as with the 2006 engagement letter, the AT&T representative who
signed the 2010 engagement letter was never told by Dickstein about this case or the 1998 Letter
Agreement, and he would not have signed the 2010 engagement letter had he been advised that
Dickstein or Kramer viewed it as modifying in any way the 1998 Letter Agreement. See Krom
Decl. ¶¶ 12-14.6
2.

Kramer’s belated resignation from the Dickstein firm is irrelevant

Kramer’s resignation from Dickstein – which occurred nearly two weeks after he entered
an appearance in this case, and after AT&T made clear that a disqualification motion was
imminent – does not permit him to evade the commitment not to participate in this case. Kramer
was a partner in the Dickstein firm when the 1998 Letter Agreement, which identifies him by
name, was executed. The general rule is that an agreement signed by any member of a
partnership binds the partnership and the other partners.7 Under that principle, Kramer is bound
by the 1998 Letter Agreement just as if he had signed it himself.

6

For those reasons, neither the 2006 letter nor the 2010 letter could have constituted a
valid “waiver” in any event. See D.C. R. Prof’l Conduct 1.7 cmt. 27 (to obtain informed consent,
lawyer must disclose “the parties and their interests and positions as to enable each affected
client to make a fully informed decision as to whether to proceed with the contemplated
representation”).
7

See D.C. Code § 33-103.01(1) (“An act of a partner, including the execution of an
instrument in the partnership name, for apparently carrying on in the ordinary course the
partnership business or business of the kind carried on by the partnership binds the partnership,
unless the partner had no authority to act for the partnership in the particular matter and the
person with whom the partner was dealing knew or had received a notification that the partner

12
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In addition, Kramer ratified the 1998 Letter Agreement by accepting its benefits. When a
principal ratifies an agent’s action, that action binds the principal, regardless of whether the agent
had authority to bind the principal at the time of the action. See Lewis v. Washington Metro.
Area Transit Auth., 463 A.2d 666, 672 n.12 (D.C. 1983) (“ ‘Ratification is the affirmance by a
person of a prior act which did not bind him but which was done or professedly done on his
account, whereby the act . . . is given effect as if originally authorized by him.’ ”) (quoting
Restatement (Second) of Agency § 82 (1958)) (ellipsis in original); Restatement (Third) of
Agency §§ 4.01-4.02 (2006). Ratification occurs when the principal “manifest[s] assent” or
engages in “conduct that justifies a reasonable assumption” of assent to the agent’s action.
Restatement (Third) of Agency § 4.01(2).8
Here, Kramer manifested his assent to the 1998 Letter Agreement by complying with its
terms for more than 12 years – never entering an appearance or otherwise participating in this
action from the filing of the complaint in March 1999 until sometime this spring. What is more,
Kramer accepted the benefits of the 1998 Letter Agreement: he was a partner in the Dickstein
firm during a 12-year period in which it collected more than $46 million in fees and expenses for
work that AT&T gave the firm in reliance on the commitments in the 1998 Letter Agreement.
lacked authority.”); Dow v. Jones, 311 F. Supp. 2d 461, 468 (D. Md. 2004) (D.C. law) (“every
partner of an LLP has the power to bind the partnership as an agent”); 12 Samuel Williston &
Richard A. Lord, A Treatise on the Law of Contracts § 35.73, at 556-57 (4th ed. 1999) (“[I]t is
the general rule, absent any agreement to the contrary, that every partner is an agent of the
partnership and of the other partners with respect to matters within the scope or apparent scope
of the partnership business, or for the partnership’s benefit. Under this rule, a partner can bind
disclosed or undisclosed associates by any contract reasonably necessary to carry on the business
of the firm. The contract is binding on the partnership and other partners[.]”); see also D.C.
Code § 33-101.04(a) (“Unless displaced by particular provisions of [the D.C. statute on
partnerships], the principles of law and equity supplement [the statute].”); Dow, 311 F. Supp. 2d
at 468 (“general principles of agency and partnership law continue to govern registered LLPs”).
8

Under the law of contracts, a manifestation of assent by an offeree also constitutes
acceptance of a contract. See Restatement (Second) of Contracts §§ 4 & cmt. a, 19 (1981).
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Such conduct is more than sufficient to establish ratification. See Lewis, 463 A.2d at 671 (act
can be ratified “by retaining the benefits of the act”); Restatement (Third) of Agency § 4.01 cmt.
d (“knowing acceptance of the benefit of a transaction ratifies the act of entering into the
transaction”). Because Kramer ratified the 1998 Letter Agreement, he is bound by the
Agreement regardless of whether it would have been binding on him simply by virtue of his
being a partner in the Dickstein firm.9
Finally, a partner’s withdrawal from a partnership does not relieve the partner of any duty
to comply with partnership obligations. See D.C. Code § 33-107.03(a) (“A partner’s dissociation
dos not of itself discharge the partner’s liability for a partnership obligation incurred before
dissociation.”). Here, Kramer was a partner in the Dickstein firm when the 1998 Letter
Agreement was signed and when he ratified the Agreement. His withdrawal or dissociation from
the partnership does not alter his obligation to comply with the Agreement.
3.

The 1998 Letter Agreement is enforceable

Kramer cannot dispute the enforceability of the 1998 Letter Agreement. It is well settled
that a “client has the right by means of the original engagement letter or otherwise to restrict [a]
lawyer from engaging in representations otherwise permissible under” the rules of professional
conduct. D.C. R. Prof’l Conduct 1.7 cmt. 25. When a “lawyer agrees to such restrictions in

9

Kramer therefore cannot circumvent the 1998 Letter Agreement by relying on D.C.
Code § 33-103.06(c), which provides that a partner in a limited liability partnership is not
“personally liable” for a partnership obligation “solely by reason of being or so acting as a
partner.” Because Kramer ratified the 1998 Letter Agreement, his obligation to comply with the
Agreement does not arise “solely by reason of [his] being or so acting as a partner.” Moreover,
the purpose of D.C. Code § 33-103.06(c), which codifies § 306(c) of the Revised Uniform
Partnership Act, is to create a “liability shield” protecting individual partners from damages
actions arising from partnership liabilities. See Rev. Unif. Partnership Act § 306 cmt. 3 (1997).
It does not provide a defense to a motion for disqualification based on a contractual commitment
not to participate in a particular litigation.
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order to obtain or keep the client’s business, any such agreement between client and lawyer will
take precedence.” Id. That is precisely what happened here: to keep AT&T’s business,
Dickstein promised that neither Kramer nor any other firm lawyer would counsel or otherwise
assist APCC in this litigation against AT&T (aside from a brief period to transition this case to
new counsel). Indeed, in return for that commitment, AT&T not only provided continued
business to the Dickstein firm but also consented to Dickstein and Kramer’s representation of
APCC in certain regulatory matters, even where “there may be adversity with AT&T.” Stark
Decl., Ex. 1, at 1.
There are two narrow circumstances in which restrictions on a lawyer’s “right to
practice” have been held unenforceable, but neither of those circumstances is present here. It has
been held that “a law-firm agreement that restricts the right of the lawyer to practice law after
terminating the relationship” is generally invalid. Restatement (Third) of the Law Governing
Lawyers § 13(1); see also D.C. R. Prof’l Conduct 5.6(a). It has also been said that, “in settling a
client claim, a lawyer may not offer or enter into an agreement that restricts the right of the
lawyer to practice law.” Restatement (Third) of the Law Governing Lawyers § 13(2); see also
D.C. R. Prof’l Conduct 5.6(b). This case is fundamentally unlike either of those circumstances.
Here, absent the 1998 Letter Agreement, the D.C. Rules of Professional Conduct would have
precluded Dickstein and Kramer from representing APCC in any matter – such as this case – in
which APCC’s position would be adverse to AT&T. See D.C. R. Prof’l Conduct 1.7(b)(1);
supra note 2. Thus, as applied here, the commitment made in the 1998 Letter Agreement simply
paralleled the longstanding ethical prohibition on a lawyer’s representing a party in litigation
against one of his firm’s current clients. The commitment not to participate in this case is thus
unquestionably enforceable.
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Disqualification will not prejudice Plaintiffs or delay resolution of the
case

Disqualifying Kramer will neither prejudice Plaintiffs nor disrupt the orderly and
efficient resolution of this dispute.
There is no reason that Plaintiffs’ ability to proceed in this matter should be affected by
Kramer’s disqualification. Plaintiffs have been litigating this case for more than 12 years
without Kramer’s participation. Two other law firms are currently representing Plaintiffs in this
case, including at least four lawyers from the recently retained Hagens Berman firm.10 Thus, this
is not a case in which disqualification would be “wasteful and time-consuming,” Koller v.
Richardson-Merrell Inc., 737 F.2d 1038, 1056 (D.C. Cir. 1984) (internal quotation marks
omitted), vacated, 472 U.S. 424 (1985), or would impose on a party “the financial burden” of
obtaining substitute counsel, Palumbo, 157 F.R.D. at 131 (internal quotation marks omitted).
In contrast, if Kramer were permitted to represent Plaintiffs here, the proceedings would
be “‘taint[ed]’” (Koller, 737 F.2d at 1056) by the specter of a lawyer participating in a case in
violation of a specific and binding contractual commitment not to do so. To avoid that unseemly
result, the Court should enforce the 1998 Letter Agreement and order Kramer disqualified from
participating in this case.
CONCLUSION
The Court should disqualify Kramer from representing Plaintiffs in this case. A proposed
order accompanies this motion.

10

According to its website, the Hagens Berman firm has been included in the National
Law Journal’s “Plaintiffs’ Hot List” several times in recent years. See http://www.hbsslaw.com/
home/ (last visited May 6, 2011).
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REQUEST FOR ORAL HEARING
Pursuant to Local Rules 7(f) and 78.1, AT&T respectfully requests an oral hearing on this
motion.
Respectfully submitted,
/s/ Aaron M. Panner
Michael K. Kellogg (No. 372049)
mkellogg@khhte.com
Aaron M. Panner (No. 453608)
apanner@khhte.com
Brendan J. Crimmins (No. 497273)
bcrimmins@khhte.com
KELLOGG, HUBER, HANSEN, TODD,
EVANS & FIGEL, P.L.L.C.
1615 M Street, N.W., Suite 400
Washington, DC 20036
(202) 326-7900
Counsel for AT&T Corp.
May 10, 2011
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CERTIFICATE OF SERVICE
I hereby certify that, on this 10th day of May, 2011, the foregoing document was
electronically filed with the Clerk of the Court using the CM/ECF system, which shall send
notice of filing to the following counsel of record:
William H. Anderson
Cuneo Gilbert & LaDuca, LLP
507 C. Street, NE
Washington, DC 20002
wanderson@cuneolaw.com
Steve W. Berman
Jeff D. Friedman
Jason A. Zweig
Jennifer Fountain Connolly
Hagens Berman Sobol Shapiro LLP
1918 Eighth Ave., Suite 3300
Seattle, WA 98101
steve@hbsslaw.com
jefff@hbsslaw.com
jasonz@hbsslaw.com
jenniferc@hbsslaw.com
I further certify that on this 10th day of May, 2011, a true and correct copy of the
foregoing document was mailed, First-Class, postage prepaid to the following:
Hon. Richard A. Levie (Ret.)
ADR Associates, L.L.C.
1666 Connecticut Avenue, N.W.
Washington, DC 20009
Special Master
/s/ Brendan J. Crimmins

Case 1:99-cv-00696-ESH Document 149-1

Filed 05/10/11 Page 1 of 5

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
)
)
)
)
) No.1 :99-CV-00696-ESH
)
)
)
)
)

APCC SERVICES, INC., et aI.,
Plaintiffs,
v.
AT&T CORP.,
Defendant.

--------------------------------)
)
)
)
)
) No.l:Ol-CV-01531-ESH
)
)
)
)
)

CFL, LLC, et aI.,
Plaintiffs,
v.
AT&T CORP.,
Defendant.

----------------------------------)
Declaration of Daniel Stark
1.

My name is Daniel Stark. I am a former Vice President - Law at AT&T Corp.

("A T &T"). I am over the age of 18 and am competent to make this declaration. The facts set
forth in this declaration are based on my personal knowledge, except where otherwise indicated.
If called as a witness, I could and would testify competently to these statements.
2.

I am submitting this declaration in support of AT&T's motion to disqualify the

law firm of Dickstein Shapiro L.L.P. ("Dickstein") and Dickstein lawyer Albert Kramer from
representing the plaintiffs in this case.
3.

While I was employed by AT&T, Dickstein represented AT&T for many years.

In 1998, before this lawsuit was filed, Dickstein represented both AT&T and APCC, which is

1
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one of the plaintiffs in this case. In 1998, Peter Morgan, a partner at Dickstein, contacted me to
advise that APCC and other payphone aggregators were planning to file lawsuits, such as this
one, against AT&T and other long-distance companies. Mr. Morgan also said that Dickstein and
Kramer, who was a partner at the firm, were representing APCC in preparing to file this lawsuit
against AT&T. Recognizing that a conflict of interest existed, Mr. Morgan proposed that the
conflict be resolved as follows. After a short period of time for APCC to transition to other
lawyers, Dickstein would no longer represent APCC in connection with this litigation against
AT&T. In return for that commitment, AT&T agreed to consent to Kramer and Dickstein's
representation of APCC in certain regulatory matters.
4.

That agreement was memorialized in a letter agreement dated December 7, 1998

("the 1998 Letter Agreement"), which was prepared by Dickstein. A true and correct copy of the
1998 Letter Agreement is attached to this declaration as Exhibit 1.
5.

The 1998 Letter Agreement states that "neither Mr. Kramer nor any other Firm

attorney will enter an appearance in or otherwise participate in" the contemplated litigation that
became this case. It further states that "neither Mr. Kramer nor any other Firm attorney or
employee shall counselor assist APCC in any court litigation against AT&T."
6.

At the time I signed the 1998 Letter Agreement, I understood that Kramer had

agreed to comply with the terms of the 1998 Letter Agreement, including in particular the ban on
representing APCC in this litigation against AT&T.
7.

I retired from AT&T on August 31, 2004. From the time of the 1998 Letter

Agreement until I retired, AT&T continued to hire Dickstein to represent it in various matters.
In continuing to engage Dickstein, AT&T relied on the commitment that neither Kramer nor any
other Dickstein lawyer would represent APCC in this case.

2
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true
and correct.
Executed on this

r~day of May, 2011.

By:

~Jw-

Danie Stark
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
)
)
)
) No. 1:99-CV-00696-ESH
)
)
)
)
)

APCC SERVICES, INC., et aI.,
Plaintiffs,
v.
AT&T CORP.,
Defendant.

-------------------------------

)
)
)
)
)
) No. 1:01-CV-01531-ESH
)
)
)
)
)

CFL, LLC, et aI.,
Plaintiffs,
v.

AT&T CORP.,
Defendant.

-------------------------------

)

Declaration of Bruce Byrd

1.

My name is Bruce Byrd. I am Associate General Counsel for Mobility and

Consumer Markets at AT&T Services, Inc. I am over the age of 18 and am competent to make
this declaration. The facts set forth in this declaration are based on my personal knowledge,
except where otherwise indicated. If called as a witness, I could and would testify competently
to these statements.
2.

I am submitting this declaration in support of AT&T Corp.' s motion to disqualify

lawyer Albert Kramer from representing the plaintiffs in this case. In preparing this declaration,
I reviewed a letter agreement between AT&T Corp. and the law firm of Dickstein Shapiro L.L.P.
("Dickstein") dated December 7, 1998 ("the 1998 Letter Agreement").

1
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Dickstein has represented AT&T Services, Inc. and its affiliates, including AT&T

Corp. (collectively, "AT&T"), for many years. Among the matters on which Dickstein regularly
represents AT&T is matters that require interaction with State Attorneys General, for example,
investigations and litigation initiated by Attorneys General, as well as public-policy matters
involving pending legislation or regulations.
4.

In 2006, AT&T Services, Inc., on behalf of itself and its affiliates, hired Dickstein

to assist in advocating for modifications to state-law restrictions on the deployment of video
services by telecommunications companies. I signed an engagement letter dated January 17,
2006, relating to that representation ("the 2006 engagement letter").
5.

A true and correct copy of the 2006 engagement letter is attached to this

declaration as Exhibit 1.
6.

Dickstein drafted the 2006 engagement letter and presented it to me for execution.

7.

At the time I signed the 2006 engagement letter, I was unaware of both the above-

captioned litigation and the 1998 Letter Agreement. Had anyone at Dickstein told me that
Dickstein or Albert Kramer viewed the 2006 engagement letter as modifying in any way the
1998 Letter Agreement, I would not have signed the 2006 engagement letter.
Pursuant to 28 U.S.c. § 1746, I declare under penalty of perjury that the foregoing is true
and correct.
Executed on this

U day of May, 2011.
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Extended Bio | Publications | Speaking Engagements

Partner
1825 Eye Street NW
Washington, DC
20006-5403
T: (202) 420-2226
kramera@
dicksteinshapiro.com

Albert Kramer joined Dickstein Shapiro as a partner in 1995 and is head of the firm’s
Communications Practice.

Related Practices
Communications
Corporate & Finance

Download V-Card
PDF Version

Bar Admissions
District of Columbia
California
Education
University of California, Berkeley, B.A., 1963
University of California, Berkeley, M.A., 1964
Stanford University Law School, L.L.B., 1967

http://www.dicksteinshapiro.com/kramera/
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Dickstein Shapiro LLP | People | Albert H. Kramer
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Extended Bio | Publications | Speaking Engagements

Senior Counsel
1825 Eye Street NW
Washington, DC
20006-5403
T: (202) 420-2226
kramera@
dicksteinshapiro.com

Albert Kramer joined Dickstein Shapiro as a partner in 1995 and is head of the firm’s
Communications Practice.

Related Practices
Communications
Corporate & Finance

Download V-Card
PDF Version

Bar Admissions
District of Columbia
California
Education
University of California, Berkeley, B.A., 1963
University of California, Berkeley, M.A., 1964
Stanford University Law School, L.L.B., 1967

http://www.dicksteinshapiro.com/kramera/
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
)
)
)
)
) No. 1:99-CV-00696-ESH
)
)
)
)
)
)

APCC SERVICES, INC., et al.,
Plaintiffs,
v.
AT&T CORP.,
Defendant.

)
)
)
)
) No. 1:01-CV-01531-ESH
)
)
)
)
)
)

CFL, LLC, et al.,
Plaintiffs,
v.
AT&T CORP.,
Defendant.

[PROPOSED] ORDER

UPON CONSIDERATION OF AT&T Corp.’s motion to disqualify Albert Kramer,
It is hereby ORDERED, that the motion is GRANTED. Accordingly, Mr. Kramer is
disqualified from further representation of the Plaintiffs in this case.
ENTERED this ___ day of ___________, 2011

Hon. Ellen Segal Huvelle
United States District Judge

