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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PETER JAMES ATHERTON,

Plaintiff

v.

DISTRICT OF COLUMBIA OFFICE OF 
THE MAYOR et al.,

Defendants

Civil Action No. 1:04-00680-HHK

PLAINTIFF'S MEMORANDUM OF POINTS AND AUTHORITIES
IN OPPOSITION TO DEFENDANTS’ MOTIONS TO DISMISS

Plaintiff Peter James Atherton (Plaintiff or “Mr. Atherton”), by counsel, pursuant to 

Local Civil Rule 7(b), hereby provides his memorandum of points and authorities in opposition 

to the F.R.Civ.P. 12(b)(6) motions to dismiss (Doc. 64 & 66) filed by Defendants Daniel Zachem 

(“AUSA Zachem”) and Suzanne Bailey-Jones (“Ms. Bailey-Jones”) (collectively “Defendants”).  

For the reasons stated herein, the motions should be denied and pretrial proceedings commenced.  

Alternatively, to the extent the motions are granted, Plaintiff should be given leave to amend his 

Complaint.  Pursuant to Local Civil Rule 7(f), Plaintiff requests a hearing on the motions.

I. INTRODUCTION AND ISSUES ON REMAND

More than 80 years ago, Chief Justice (and former President) Taft eloquently explained 

the essential role grand juries play in our society:

The jury system postulates a conscious duty of participation in the 
machinery of justice . . . . One of its greatest benefits is in the 
security it gives the people that they, as jurors actual or possible, 
being part of the judicial system of the country can prevent its 
arbitrary use or abuse.

Case 1:04-cv-00680-HHK   Document 72    Filed 10/26/10   Page 4 of 47



WASH_7434386.1

2

Balzac v. Porto Rico, 258 U.S. 298, 310, 42 S.Ct. 343, 347 (1922).  Mr. Atherton’s hand-written,

pro se (and remarkably well-pled) Complaint paints a picture of a citizen who took his charge as 

grand juror and the concomitant role in preventing the arbitrary exercise of prosecutorial power 

very seriously.  When called for grand jury service by the District of Columbia Superior Court, 

he asked thoughtful, at times demanding questions of the government’s attorneys and their 

witnesses, and insisted the grand jury be fully apprised of the required elements of proof.  

For doing so, he alleges that, through the actions of Defendants, he was dismissed from 

the grand jury without prior notice or the opportunity to be heard, fundamental requirements of 

the Fifth Amendment to the United States Constitution, U.S. CONST. amend V, directly 

applicable in the District of Columbia and mirrored in the District of Columbia Code and Rules 

of the D.C. Superior Court, D.C. Code §§ 11-1906(b); 11-1908(a); 11-1908(b); D.C. Super. Ct. 

R. Crim. P. 6(g).  Plaintiff alleges both Defendants, one acting under color of state law and the 

other acting under federal authority, were directly implicated in the dismissal.  See Compl. ¶¶ 22-

27.  Because a grand juror in the District of Columbia enjoys liberty and property interests in 

grand juror service, as alleged by Mr. Atherton and for the reasons discussed below, Defendants 

actions served to deprive Plaintiff of those interests without due process.  

To that very point, in earlier proceedings before this Court, the Court expressly found 

that, if such interests are implicated, Plaintiff would have been entitled “at a minimum to notice 

and an opportunity to be heard.”  Atherton v. D.C. Office of Mayor, 2007 U.S. Dist. LEXIS 

25394, *3, 2007 WL 1041659 (D.D.C. Apr. 5, 2007) (citing UDC Chairs Chapter, American 

Ass’n of University Professors v. Board of Trustees of University of District of Columbia, 56 

F.3d 1469, 1471-72 (D.D.Cir. 1995)).  Moreover, the Court found the Complaint adequate to 

plead a deprivation of a liberty interest under District of Columbia law.  Id. at *4.  As such, Mr. 
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Atherton has sufficiently pled a Complaint for breach of procedural due process rights under 28 

U.S.C. § 1983 as to Ms. Bailey-Jones, and under Bivens v. Six Unknown Named Agents of 

Federal Bureau of Narcotics, 403 U.S. 388, 91 S.Ct. 1999 (1971) as to AUSA Zachem.

This case is now before the Court on remand from the U.S. Court of Appeals for the 

District of Columbia Circuit (“Court of Appeals”) to address the issue of whether, in the face of 

Plaintiff’s well-pled Complaint, Defendants enjoy qualified immunity from suit.  Atherton v. 

D.C. Office of the Mayor, 567 F.3d 672 (D.C. Cir. 2009).  This issue turns, as framed by the 

Court of Appeals, initially on a determination whether D.C. Super. Ct. R. Crim. P. 6(g) “or any 

other source of District of Columbia law creates a liberty or property interest” in serving out 

one’s term as a sworn grand juror, Atherton, 567 F.3d at 690, a determination already resolved in 

Plaintiff’s favor as to a liberty interest by this Court in the earlier proceeding. Atherton, 2007 

U.S. Dist. LEXIS 25394, *4, 2007 WL 1041659.  With that established, then the issue, as the 

Court of Appeals put it, “boils down to this:  Has the complainant proven that, under the three-

part balancing analysis of Mathews [v. Eldridge, 424 U.S. 319, 335, 96 S.Ct. 893, 903 (1976)] 

and the precedents that have applied it, he had a “clearly established” right to process more 

comprehensive than that provided by the District?”  Atherton, 567 F.3d at 691 (quotation and 

alteration omitted).

In their post-remand Rule 12(b)(6) motions to dismiss for failure to state a claim, the 

Offices of the Attorneys General of the United States and the District of Columbia, on behalf of 

their respective employees, contend that Defendants have qualified immunity from suit, inter 

alia, on the ground that an impaneled grand juror has no clearly established liberty interest in 

discharging the duties of his office.  See Def. Suzanne Bailey-Jones’ Mot. To Dismiss (Doc. 64) 

at 4-16; AUSA Zachem’s Renewed Mot. To Dismiss (Doc. 66) at 5-15.  Besides the fact that the 
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Court has already resolved this point against Defendants, Atherton, 2007 U.S. Dist. LEXIS 

25394, *4, 2007 WL 1041659, this argument fails for numerous, clearly established substantive 

reasons.  It is settled law in this Circuit that a juror cannot be dismissed without a judicial 

determination that good cause exists for the dismissal and only upon a clear record that the juror 

is not being dismissed for his “view of the sufficiency of the government’s evidence.”  United 

States v. Brown, 823 F.2d 591, 596 (D.C. Cir. 1987); see also Shotikare v. United States, 779 

A.2d 335, 344 (D.C. 2001).  That such precedent creates a protected liberty interest for a 

defendant cannot be seriously debated ― and four District of Columbia Code sections and the 

Superior Court rules extend that protected liberty interest for continued service to an impaneled 

grand juror.  D.C. Code §§ 11-1906(b); 11-1908(a); 11-1908(b); D.C. Super. Ct. R. Crim. P. 

6(g).  Just as importantly, five statutes, two rules of procedure, and the Fifth Amendment to the 

United States Constitution give grand jurors a liberty interest in serving without compromising 

their consciences.  D.C. Code §§ 11-1901; 11-1916(a); 16-702; 23-102; 23-301; Super. Ct. R. 

Crim. P. 6(f); 7(c); U.S. CONST. amend V.  

Plaintiff submits these authorities apply with equal force to establish a property interest; 

indeed, Defendants all but concede that D.C. Code § 11-1912 creates a property interest in the 

$34 per day that Mr. Atherton lost when he was dismissed from the jury.  Doc. 64 at 9-10; Doc. 

66 at 7-8.  To the extent the Court thought otherwise in its earlier proceeding, Atherton, 2007 

U.S. Dist. LEXIS 25394, *3-4, 2007 WL 1041659, the Court should reconsider based on the 

current papers and now find a clearly established property interest in grand jury service, as well 

as the liberty interest. 

Accordingly, Defendants’ Rule 12(b)(6) motions should be denied and pretrial 

proceedings ordered.  Alternatively, to the extent the Court grants a motion, Plaintiff should be 
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given leave to amend the Complaint.  See Firestone v. Firestone, 76 F.3d 1205, 1209 (D.C.Cir. 

1996) (dismissal with prejudice under Rule 12(b)(6) permissible only when allegation of 

additional facts could not possibly cure the deficiency). 

II. STANDARD OF REVIEW

The Court of Appeals set out the standard of review applicable to Rule 12(b)(6) motions 

in considerable detail, Atherton, 567 F.3d at 681-82, and Defendants do not take issue with that 

summary.  Bailey-Jones Motion at 3-4; Zachem Motion at 3-4.  Plaintiff would add that the 

Court of Appeals expressly noted that the Court “must accept as true all of the factual allegations 

contained in the complaint[,]’” Atherton, 567 F.3d at 681 (quoting Bell Atl. Corp. v. Twombly, 

550 U.S. 544, 555-56, 127 S.Ct. 1955 (2007)), and that pro se complaints, as here, “must be held 

to less stringent standards than formal pleadings drafted by lawyers.”  Id. at 682 (citing Erickson 

v. Pardus, 551 U.S. 89, 93 (2007)(emphasis added).

III. STATEMENT OF FACTS

The following statement of facts is taken from Mr. Atherton’s pro se Complaint (Doc. 1) 

and the affidavits and exhibits supported in support thereof (Doc. 40).  (The Court of Appeals 

has already held that these supplemental materials are incorporated into the Complaint. 

Atherton, 567 F.3d at 677-78).

A. The Complaint

On April 9, 2001, Mr. Atherton was sworn as a Superior Court grand juror.  Compl. ¶ 1.  

His term was to last no fewer than 25 days.  Id. ¶ 16.  The grand jury was provided an 

“instruction book” identifying crimes and their elements.  Id. ¶ 17.  Mr. Atherton alleges, 

however, that the government sought indictments for crimes that were not explained in the 

instruction book.  Id. ¶ 18.
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Mr. Atherton has degrees in electrical and nuclear engineering and, by his own account, 

has a “meticulous nature.”2  Id. ¶ 68 & n.*.  Thus, when the government sought indictments 

without, in Mr. Atherton view, providing sufficient legal authority, Mr. Atherton spoke up.  He 

requested the various Assistant U.S. Attorneys to provide the grand jury with additional written 

materials (such as code provisions and jury instructions) so that it could at least know the 

elements of the crimes for which the government sought indictments.  Id. ¶ 19-20; Doc. 40-1.  

The grand jury foreman initially concurred in Mr. Atherton’s request, but other grand jurors 

allegedly “seemed upset” by the resulting delay and conveyed a “hostile attitude” towards Mr. 

Atherton for his “deliberation on elements of crimes.”  Compl. ¶¶ 19-21, 35, 66.  Independent 

evidence suggests that the upset jurors were a clear minority of the grand jury.  Doc. 40-1 (“no 

fewer than 5-6 in number”).

On April 11, three days into the grand jury’s term, this conflict apparently came to a 

head.  AUSA Zachem entered the jury room and instructed Mr. Atherton to report to Juror 

Special Operations Director Roy Wynn.  Compl. ¶¶ 6, 22; Doc. 40-1.  Mr. Atherton, feeling 

intimidated and relying on AUSA’s Zachem’s authority, complied.  Compl. ¶ 23, 39.  He went as 

instructed to the Superior Court jury office, where he met Juror Officer Ms. Bailey-Jones.  Id. ¶ 

23-24.

Ms. Bailey-Jones informed Mr. Atherton that she had the authority to dismiss jurors, and 

then “summarily” and “permanently” dismissed Mr. Atherton from grand jury service.  Id. ¶ 24, 

26, 40.  She alleged that Mr. Atherton had been “disruptive,” id. ¶ 24, but was unable to provide 
                                               

2 Mr. Atherton, despite being a pro se plaintiff without “computerized research facilities 
easily available to him,” has nevertheless filed extensive handwritten legal memoranda 
advancing sophisticated procedural and substantive arguments.  See generally Plaintiff’s 
Response to Defendants’ Dismissal Motions (Doc. 40).
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Mr. Atherton any basis for this determination despite Mr. Atherton’s specific requests (both 

during and after the fact) for this information.  Id. ¶ 25, 28, 44.  Mr. Atherton asked that the 

reason for his dismissal be reduced to writing, and Ms. Bailey-Jones concurred in the request.  

Id. ¶ 25. (Ms. Bailey-Jones admits this was never done.  Doc. 64 at 2.)  Mr. Atherton left the 

courthouse feeling “humiliated, embarrassed, and questioning his self worth.”  Id. ¶ 27.  

B. The Zachem Email

Mr. Atherton obtained materials from the District of Columbia pursuant to a Freedom of 

Information Act request for information related to his dismissal.  In those materials he  

discovered an email that AUSA Zachem sent Ms. Bailey-Jones one day after Mr. Atherton’s 

dismissal from the grand jury.  Doc. 40-1 (“the Zachem email”).  This email was prepared in 

response to Ms. Bailey-Jones’s request, apparently made the day after Ms. Bailey-Jones had 

dismissed Mr. Atherton from the grand jury, for “a brief synopsis of events before Grand Jury 

April # 1.” Doc. 40-1.  In relevant part, the Zachem email (in which at times the author refers to

himself in the third person) states:

Grand Jury April # 1 began its service on Monday, April 9, 2001.  
During the first several days of service, this grand jury, not unlike 
any other newly impaneled grand jury, posed questions, both legal 
and factual to the Assistant United States Attorneys (“AUSA’s”) 
who appeared before them.  Frequently, grand jurors, not being 
satisfied with the response of individual AUSA’s, ask that a 
supervisor appear to continue the dialogue concerning particular 
legal issues.
. . .
On Wednesday April 11, 2001, Deputy Chief Dan Zachem was 
visited on several occasions by an AUSA presenting evidence to 
this particular grand jury.  The AUSA indicated that a particular 
juror, identified only as “a scientist” was clearly frustrating his 
colleagues.  More specifically, the AUSA reported that “the 
scientist” was desirous of additional written materials, including 
additional jury instructions and code provisions, and these 
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requests, in conjunction with extensive questioning of both 
prosecutor and witness alike, was clearly agitating other members 
of the grand jury.
. . .

At approximately 3:00 p.m., Deputy Chief Dan Zachem was
informed by the AUSA that the grand jury was demanding to see a 
supervisor “immediately.” . . . Thereafter, behind closed doors, on 
the record and in the presence of the scientist, several grand jurors, 
no fewer than 5-6 in number, expressed the view that a single 
grand jury member was frustrating the grand jury’s ability to 
conduct business. . . . As I was clearly hearing matters touching 
solely, if not entirely upon the deliberative process, I expressed no 
views, but rather, listened politely as the grand jurors expressed 
their acute frustration with their predicament. . . . I left the room 
without expressing an opinion, but promising to bring this matter 
to the immediate attention of the court for prompt resolution. . . . 
Immediately thereafter, I spoke briefly to Roy Wynn (phonetic) of 
the District of Columbia Superior Court Juror’s Office who, in 
turn, directed me to you.  Mr. Wynn was of the view that the juror 
should report immediately to Superior Court.  As I said yesterday, 
I do not think it appropriate for the US Attorney’s Office, in 
circumstances such as these, to take a position with respect to the 
removal of a particular juror from service.

Doc. 40-1 (emphasis added).

C. Affidavit of Chief Judge Rufus G. King, III

In 2006, years after Mr. Atherton’s 2001 dismissal from the grand jury, the 

Honorable Rufus G. King, III, who was Chief Judge of the District of Columbia Superior Court

during the time of Mr. Atherton’s dismissal, prepared an affidavit.  Doc. 40-5.  Chief Judge King 

confirms that he “was never contacted by anyone from the Court’s jury office or the U.S. 

Attorney’s office before or at the time of the removal of grand juror Atherton.”  Doc. 40-5 ¶ 4(b).

IV. ARGUMENT

Mr. Atherton’s argument proceeds in three parts.  Part A addresses the source of the 

constitutional interests of which Mr. Atherton was summarily deprived, showing that District of 

Columbia law, the D.C. Superior Court Rules of Criminal Procedure, and the Fifth Amendment 
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to the United States Constitution provide Mr. Atherton a constitutional interest in continuing his 

term as a grand juror without compromising his conscience.

Part B addresses what degree of process was “due” before Mr. Atherton could be 

dismissed from a grand jury.  Mr. Atherton had a constitutional right to judicial review before he 

could be dismissed from the grand jury, necessarily requiring notice and an opportunity to be 

heard by the Court.

Finally, Part C will show that the defendants are not entitled to qualified immunity, 

because their conduct violated clearly established rights.  More specifically, it will be shown that 

the defendants violated the clearly established rights of grand jurors to due process and that they 

violated the clearly established rights of criminal defendants to a fair and impartial jury.  Both 

violations preclude the defendants from availing themselves of qualified immunity.  Moreover, it 

will be shown that qualified immunity is not available, because the defendants knowingly

deprived Mr. Atherton of his right to judicial review.

A. Plaintiff Had Liberty and Property Interests in Continuing
His Service as a Grand Juror

 Mr. Atherton alleges that he was deprived of both liberty and property interests.  Compl. 

¶ 54.  Defendants counter with the contention that Mr. Atherton did not have a constitutional 

interest in serving out his term as a grand juror.  See Doc. 64 at 5-14; Doc 66 at 5-8.  As the 

Court of Appeals observed, “Liberty interests may either be located in the Constitution itself or 

‘may arise from an expectation or interest created by state law or policies.’”  Atherton, 567 F.3d 

at 689 (quoting Wilkinson v. Austin, 545 U.S. 209, 211, 125 S.Ct. 2384 (2005)).  Liberty interests

arise from state laws that “contain substantive limitations on official discretion, embodied in 

mandatory statutory or regulatory language.”  Id.  Property interests, by contrast, are not created 
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by the Constitution, but rather arise wholly “from an independent source such as state law —

rules or understandings that secure certain benefits and that support claims of entitlement to 

those benefits.”  General Elec. Co. v. Jackson, 610 F.3d 110, 119 (D.C. Cir. 2010) (quoting Bd. 

of Regents of State Colls. v. Roth, 408 U.S. 564, 577, 92 S.Ct. 2701 (1972)).

Because District of Columbia laws and court rules create expectations, interests, and 

claims of entitlement to continuing one’s service on a grand jury without compromising one’s

conscience, this brief will address those positive laws first, and the motions may be resolved in 

Plaintiff’s favor by resort only to them.  If the Court agrees that District law creates such 

interests, then the Court need not address whether the Fifth Amendment also creates such a 

liberty interest itself.  See generally Oryszak v. Sullivan, 576 F.3d 522, 527 (D.C. Cir. 2009) (on 

doctrine of constitutional avoidance).  Should resort to Fifth Amendment jurisprudence be 

required, however, Plaintiff demonstrates why the Fifth Amendment also creates the liberty 

interest.  

1. The D.C. Code and Rules of Criminal Procedure Create Liberty 
Interests in Continuing One’s Service as a Grand Juror

The D.C. Code contains three provisions that confer liberty interests in a grand juror 

serving out his term.  These provisions are:

D.C. Code 
§ 11-1906(b)(1)

An individual shall be qualified to serve as a juror if 
that individual — (A) is a resident of the District of 
Columbia; (b) is a citizen of the United States; (C) 
has attained the age of 18 years; and (D) is able to 
read, speak, and understand the English language.

D.C. Code 
§ 11-1908(a)

Subject to the provisions of this section and of 
sections 11-1903, 11-1906, and 11-1909, no 
individual or class of individuals may be disqualified, 
excluded, excused, or exempt from service as a juror.

D.C. Code An individual summoned for jury service may be:  (1) 
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§ 11-1908(b) excluded by the Court on the ground that the 
individual may be unable to render impartial jury 
service or that his or her service as a juror would be 
likely to disrupt the proceedings; (2) excluded upon 
peremptory challenge as provided by law; (3) 
excluded pursuant to the procedure specified by law
upon a challenge by any party for good cause shown; 
or (4) excluded upon determination by the Court that 
his or her service as a juror would be likely to 
threaten the secrecy of the proceedings, or otherwise 
adversely affect the integrity of jury deliberations.  
No person shall be excluded under clause (4) of this 
subsection unless the judge, in open Court, 
determines that such exclusion is warranted and that 
exclusion of that individual will not be inconsistent 
with section 11-1901 and 11-1903 of this chapter.

Each of these provisions “contain substantive limitations on official discretion, embodied 

in mandatory statutory or regulatory language,” Atherton, 567 F.3d at 689, that create 

expectations of ordered liberty.  Section 11-1906(b)(1) provides that all literate, adult, citizens 

residing in the District “shall be qualified” so serve on a jury.  Section 11-1908(a) specifically 

dictates that “no individual . . . may be disqualified [or] excluded” from jury service.  And

Section 11-1908(b) enumerates four very limited procedures available to seek an exception to the

rule stated in § 11-1908(a) — none of which were followed in Mr. Atherton’s case.

On top of these three statutory liberty interests, D.C. Superior Court Rule of Criminal 

Procedure 6(g) creates a fourth, regulatory, liberty interest.  See generally Atherton, 567 F.3d at 

689 (“State regulations may give rise to a constitutionally protected liberty interest if they 

contain substantive limitations on official discretion, embodied in mandatory statutory or 

regulatory language.”).  In full, this provision reads:
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Superior Court R. Crim. 
P. 6(g)

A grand jury ordered by the Superior Court shall 
serve until discharged by the Chief Judge or other 
judge designated by the Chief Judge; but no grand 
jury may serve more than 18 months unless the Chief 
Judge or designee extends the service of the grand 
jury for a period of 6 months or less upon a 
determination that such extension is in the public 
interest.  At any time for cause shown, the Chief 
Judge or other judge designated by the Chief Judge 
may excuse a juror either temporarily or 
permanently, and in the latter event the Chief Judge 
or designee may impanel another person in place of 
the juror excused.

Like D.C. Code § 11-1908, Superior Court Rule of Criminal Procedure 6(g) creates a 

positive liberty interest in serving on a grand jury (“shall serve until discharged”) as well as a 

procedure for overcoming that interest (“for cause shown, the Chief Judge . . . may excuse a 

juror”).  Both provisions “contain substantive limitations on official discretion, embodied in 

mandatory statutory or regulatory language”:  a grand juror “shall serve” with his jury, and may 

only be dismissed by the Chief Judge of the Superior Court “for cause shown.”  Indeed, the 

Comment to Rule 6 notes a specific intent to narrow the ranks of officials with discretion to 

dismiss grand jurors.  See generally Comment to Super. Ct. R. Crim. P. 6 (explaining that 

Superior Court rule modifies Fed. R. Crim. P. 6(h) “to keep the summoning and discharging 

power within the control of the Chief Judge or his designee rather than the Court generally”).  

Thus, unless and until the Chief Judge or his designee find cause to dismiss, a juror enjoys a 

liberty interest in continuing his service.  See Atherton, 567 F.3d at 691.  In sum, the D.C. Code 

and the Superior Court Rule, create a clear, default position ― a grand juror shall continue in 

service unless the Chief Judge or his designee find cause to dismiss the juror, and do so in fact.
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2. Defendants Acknowledge That Mr. Atherton Had a Property Interest 

Defendants acknowledge that D.C. Code § 11-1912 requires payment of, and thereby

creates a property interest in, the $34 per day that Mr. Atherton lost for the 23-day balance of the 

25-day grand jury term after he was dismissed from the jury.  Doc. 64 at 9; Doc. 66 at 7-8.  

“[G]rand and petit jurors serving in the Superior Court shall receive fees and expenses at rates 

established by the Board of Judges of the Superior Court.”  D.C. Code § 11-1912(a) (emphasis 

added).  The Board of Judges has set this rate at $30 per day plus a $4 per day travel stipend.3  

Because Section 11-1912(a) uses mandatory language (“shall”), it manifestly “secure[s] certain 

benefits” to grand jurors serving in the Superior Court and, thereby, creates a constitutionally-

recognized property interest.  See General Elec., 610 F.3d at 119.

While AUSA Zachem essentially concedes that Mr. Atherton has a property interest in 

the grand juror fee, Doc. 66 at 7-8, he nonetheless argues that relief is foreclosed on the ground 

that Mr. Atherton has failed to adequately plead a property interest.  AUSA Zachem contends 

that, because it is theoretically possible that Mr. Atherton either was reimbursed by his employer, 

or that Mr. Atherton was a government employee who would not be compensated for jury 

service, Doc. 66 at 9 (citing D.C. Code § 11-1912(c)), the Complaint is defective for not 

eliminating those speculative possibilities.  

Such speculation, if ever relevant, is certainly not relevant at the Rule 12(b)(6) stage.  Mr. 

Atherton has sufficiently alleged an entitlement to $34 per day for the balance of the grand jury 

term, as AUSA Zachem admits, and there is nothing in the pleadings or incorporated documents 

to suggest that any narrow “exception” to this entitlement applies.  AUSA Zachem may explore 

                                               
3 See generally http://D.C.courts.gov/D.C.courts/superior/special_ops/grand_jury_faq.jsp.
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his speculative inquiry in discovery (where he will find it is of no avail), but it is certainly not an 

argument pertinent to a motion to dismiss, as confirmed by the fact that Ms. Bailey-Jones does 

not even assert it.  

For her part, Ms. Bailey-Jones principally argues, based on the earlier proceeding in this 

Court, that it is “the law of the case” that Mr. Atherton “‘has not pointed to any source creating a 

valid property interest in jury service.’” Doc. 64 at 11 (quoting Atherton, 2007 U.S. Dist. LEXIS 

25394 (D.D.C. Apr. 5, 2007).  This, however, is precisely wrong, because it fails to acknowledge 

that the entire finding as to immunity was challenged on appeal, and the Court of Appeals 

specifically remanded this case to the District Court to determine whether “District of Columbia 

law creates a liberty or property interest” in continuing one’s service as a grand juror.  Atherton, 

567 F.3d at 690.  Any “law of the case” theory was trumped by the Court of Appeals’ specific 

direction that this Court consider whether D.C. law gives an impaneled grand juror a property 

interest in serving the remainder of his term.  See generally Role Models Am., Inc. v. Geren, 514 

F.3d 1308, 1311 (D.C. Cir. 2008) (on the “mandate rule”).  Thus, the “law of the case” doctrine 

is simply not applicable.4

The plain language of D.C. Code § 11-1912(a) creates a property interest in the $34 per 

day that Mr. Atherton has been deprived of without process.  It is settled law that once the 

government confers a property interest, at least some process is due before that interest may be 

                                               
4 If the “law of the case” doctrine were applicable here, it would apply with equal force to 

the Court’s prior finding that Plaintiff has a liberty interest in grand juror service requiring that 
the motions be dismissed ― a point Ms. Bailey-Jones’ argument notably ignores.  Ms. Bailey-
Jones also advanced a make-weight argument that because the juror fee amount can be set in the 
discretion of the Court, it lacks constitutional protection.  Suffice it to note that the juror fee was 
set by the Court at $34/day throughout the time relevant to the Complaint, and the fact that it 
could vary (but did not) hardly renders the fee a meaningless property interest.  
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deprived.  Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 541, 105 S.Ct. 1487, 1493 (1985) 

(“While the legislature may elect not to confer a property interest in public employment, it may 

not constitutionally authorize the deprivation of such an interest, once conferred, without 

appropriate procedural safeguards.” (quotation and alteration omitted)).  For these reasons alone, 

the Court must deny Defendants’ motions to dismiss.

3. The D.C. Code and Rules of Criminal Procedure Also Create Liberty 
Interests in Serving on a Grand Jury Conscientiously

Apart from Mr. Atherton’s statutory right to serve out his term as a grand juror, Mr. 

Atherton also has a fundamental right to serve his term as a conscientious and engaged grand 

juror, and not be fired for doing so.  Mr. Atherton plausibly alleges — and the Zachem email 

confirms — that he was dismissed from the grand jury because he asked too many questions of 

prosecutors and witnesses.  Compl. ¶¶ 18-22, 35, 66, 68-71; Zachem email (Doc. 40-1).  If true, 

this allegation represents a far more invidious constitutional violation than the mere dismissal of 

a juror without following the necessary procedures; it represents, rather, an incursion into the 

independence of the grand jury altogether.  In Mr. Atherton’s own words,

69. Atherton alleges that defendants obstructed the course of 
justice by unjustifiably removing a capable, deliberating grand 
juror, (which tended to send a chilling effect to any other juror 
concerning independence of thought and speech).

70. Based upon information, Atherton alleges that a possible 
objective was to obtain a grand jury which would “rubber stamp” 
the AUSA charges.

Compl. ¶¶ 69-70.  In this regard, there are a number of District of Columbia statutory and 

regulatory provisions that safeguard the essential right and privilege of grand juries to discharge 

their duties in good faith and to the best of their abilities.  Infra 16-19.  That each of these give a 

criminal defendant a constitutionally protected liberty interest is beyond dispute ― and that 
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interest extends to a grand juror as well, as they give the grand juror a liberty interest that cannot 

be deprived without notice and opportunity to be heard.

District of Columbia law requires any offense punishable by more than one year 

imprisonment to be prosecuted by indictment, and any other offense to be prosecuted by 

indictment or by information.  D.C. Code §§ 16-702; 23-301; Super. Ct. R. Crim. P. 7(a); see 

also U.S. CONST. amend. V.  The Superior Court Rules of Criminal Procedure set the minimum 

requirements for such a charging document.

Superior Court R. Crim. 
P. 6(f)

A grand jury may indict only upon the concurrence of 
12 or more jurors.  The indictment shall be returned 
in open court by a grand jury ordered by the Superior 
Court, or through the foreperson or deputy foreperson 
on its behalf, to a judge of the court in which the 
offense is to be tried.  If a complaint or information is 
pending against the defendant and 12 jurors do not 
vote to indict the foreperson shall so report to the 
court which has jurisdiction to try the defendant in 
writing as soon as possible.

Superior Court R. Crim. 
P. 7(c)

The indictment or the information shall be a plain, 
concise and definite written statement of the essential 
facts constituting the offense charged.  It shall be 
signed by the prosecutor as attorney for the 
government.  It need not contain a formal 
commencement, a formal conclusion or any other 
matter not necessary to such statement.  Allegations 
made in 1 count may be incorporated by reference in 
another count.  It may be alleged in a single count 
that the means by which the defendant committed the 
offense are unknown or that the defendant committed 
it by 1 or more specified means.  The indictment or 
information shall state for each count the official or 
customary citation of the statute, rule, regulation or 
other provision of law which the defendant is alleged 
therein to have violated.  Error in the citation or its 
omission shall not be ground for dismissal of the 
indictment or information or for reversal of a 
conviction if the error or omission did not mislead the 
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defendant to the defendant’s prejudice.

As such, these rules “contain substantive limitations on official discretion, embodied in 

mandatory statutory or regulatory language,” namely, the requirements that charging documents 

receive the “concurrence” or twelve grand jurors, contain a “written statement of the essential 

facts,” and state the legal authority for making such charge.  Implicit in these rules is the notion 

that grand jurors be able to ask questions of witnesses and to scrutinize intelligently the 

government’s work before giving their concurrence to a charge.  Thus, when the government 

drags its heels in providing a grand juror with legal authority for the elements of the crimes 

alleged, it follows that a grand juror has the right — if not the civic duty — to demand more 

information before voting to indict a fellow citizen.  

That grand jurors less conscientious than Mr. Atherton may find such requests 

“disruptive” is possible (particularly when they are compensated at but $34/day).  To let the

views of the others summarily trump the position of the conscientious grand juror and result in 

the dismissal of the conscientious juror without the required due process, however, would 

severely impinge on the conscientious grand juror’s sworn commitment and constitutionally 

protected right to carry out his or her duties as a juror.  In sum, because the grand juror’s duties

include the right to demand a showing of probable cause by the government, the role entails the 

concomitant liberty interest to be protected against spurious allegations that such a demand is 

“disruptive” of the process.  

This position that a grand juror enjoys the liberty to discharge his duties conscientiously

is supported by five sections of the District of Columbia Code:

D.C. Code
§ 11-1901

A jury selection system is hereby established for the 
Superior Court of the District of Columbia.  All 
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litigants entitled to trial by jury shall have the right to 
grand and petit juries selected at random from a fair 
cross section of the residents of the District of 
Columbia.  In accordance with the provisions of this 
chapter, all qualified individuals shall have the 
opportunity to be considered for service on grand and 
petit juries in the District of Columbia and shall be 
obligated to serve as jurors when summoned for that 
purpose.

D.C. Code
§ 11-1916(a)

A grand jury serving in the District of Columbia may 
take cognizance of all matters brought before it
regardless of whether an indictment is returnable in 
the Federal or District of Columbia courts.

D.C. Code
§ 16-702

An offense prosecuted in the Superior Court which 
may be punished by death shall be prosecuted by 
indictment returned by a grand jury.  An offense 
which may be punished by imprisonment for a term 
exceeding one year shall be prosecuted by 
indictment, but it may be prosecuted by information 
if the defendant, after he has been advised of the 
nature of the charge and of his rights, waives in open 
court prosecution by indictment.  Any other offense 
may be prosecuted by indictment or by information.  
An information subscribed by the proper prosecuting 
officer may be filed without leave of court.

D.C. Code
§ 23-102

If any person charged with a criminal offense shall 
have been committed or held to bail to await the 
action of the grand jury and within nine months 
thereafter the grand jury shall not have taken action 
on the case, either by ignoring the charge or by 
returning an indictment, the prosecution of such 
charge shall be deemed to have been abandoned and 
the accused shall be set free or his bail discharged, 
as the case may be:  but, the court having jurisdiction 
to try the offense for which the person has been 
committed, when practicable and upon good cause 
shown in writing and upon due notice to the accused, 
may from time to time enlarge the time for the taking 
action in such case by the grand jury.

D.C. Code
§ 23-301

An offense prosecuted in the Superior Court which 
may be punished by death shall be prosecuted by 
indictment returned by a grand jury.  An offense 
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which may be punished by imprisonment for a term 
exceeding one year shall be prosecuted by 
indictment, but it may be prosecuted by information 
if the defendant, after he has been advised of the 
nature of the charge and of his rights, waives in open 
court prosecution by indictment.  Any other offense 
may be prosecuted by indictment or by information.  
An information subscribed by the proper prosecuting 
officer may be filed without leave of court.

Taken together, the rules and statutes of the District of Columbia create a fundamental 

public policy that gives grand jurors not only the liberty to discharge their duties within the 

bounds of their own conscience, but also protection against allegations that conduct advancing 

that duty is disruptive of the grand jury process.  Two identical statutes require crimes punishable 

by more than a year imprisonment to be prosecuted by indictment, D.C. Code §§ 16-702, 23-301, 

which indictment can only issue “upon the concurrence of 12 or more [grand] jurors.”  Super. 

Ct. R. Crim. P. 6(f) (emphasis added); see also U.S. CONST. amend. V.  Moreover, a grand jury 

has the right to abandon government prosecutions through inaction, D.C. Code § 23-102, or to 

take cognizance of federal crimes as well as offenses against the District, D.C. Code § 11-

1916(a).  Above all, however, the law requires that “all qualified individuals . . . shall be 

obligated to serve as jurors when summoned for that purpose.”  D.C. Code § 11-1901 (emphasis 

added).

In short, the D.C. Code obligates grand jurors to obey the dictates of their conscience to 

serve the common good.  See Balzac v. Porto Rico, 258 U.S. 298, 310, 42 S.Ct. 343, 347 (1922) 

(“The jury system postulates a conscious duty of participation in the machinery of justice . . . .”).  

Implicit in the civic duties of grand jurors is the liberty of grand jurors to pass judgment on one’s 

fellow citizens within the bounds of one’s conscience and to the best of one’s abilities.  Mr. 
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Atherton alleges that he was dismissed from a grand jury “because of his meticulous nature [and] 

thoroughness of deliberations.”  Compl. ¶ 68.  Material incorporated into the Complaint 

corroborates these assertions.  Doc. 40-1 (“‘the scientist’ was desirous of additional written 

materials, including additional jury instructions and code provisions, and these requests, in 

conjunction with extensive questioning of both prosecutor and witness alike, was clearly 

agitating the other members of the grand jury”).  If true, Mr. Atherton has been deprived of the

liberty interest, guaranteed to him by D.C. law, to serve as a juror without compromising his

conscience.

4. The Fifth Amendment to the United States Constitution Creates a 
Liberty Interest in Serving on a Grand Jury Conscientiously

While, as this Court has noted previously, “[t]here is no constitutional right to serve on a 

grand jury[,]” Atherton, 2007 U.S. Dist. LEXIS 25394, *11, 2007 WL 1041659, *4, once 

impaneled, the grand juror does have a constitutional right to serve, and to serve consistent with 

the law, without compromising his conscience and without fear of dismissal for aggressively 

challenging the evidence and the government.  Mr. Atherton’s Complaint claims directly that he 

was dismissed for demanding legal authority for the offenses alleged.  Compl. ¶¶ 66, 68-70.  

AUSA’s Zachem’s email goes further, suggesting that Mr. Atherton was dismissed also for 

vigorously questioning fact witnesses:  

. . . “the scientist” was desirous of additional written materials, 
including additional jury instructions and code provisions, and 
these requests, in conjunction with extensive questioning of both 
prosecutor and witness alike, was clearly agitating other members 
of the grand jury.

Doc. 40-1 (emphasis added).  
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Assuming the truth of these allegations, Mr. Atherton has alleged a deprivation of a 

liberty interest guaranteed to him under the Fifth Amendment to the U.S. Constitution to serve as 

a conscientious ― if not aggressive ― interlocutor of witnesses, the documentary evidence, and 

government’s prosecutorial argument.  While this Court is obliged to avoid a constitutional 

question if a ruling may be on statutory grounds, Oryszak v. Sullivan, 576 F.3d 522, 527 (D.C. 

Cir. 2009), two hundred years of Fifth Amendment jurisprudence make manifestly clear that 

grand juries have a fundamental right to question witnesses and scrutinize charging documents 

without prosecutorial or judicial interference.  To find that the grand juror individually has no 

constitutionally protected right to do so would undermine the very purpose of the grand jury.  

While the focus is usually on the criminal defendant’s constitutional interest in a grand jury 

process free of prosecutorial misconduct, the grand juror’s interest therein, as a representative of 

the District of Columbia community, is arguably even more important and vital to the integrity of 

the process.  If a criminal defendant has constitutional grounds to challenge an improper 

dismissal of a grand juror, surely the dismissed grand juror enjoys a similar, if not more direct,

constitutional interest.  

The Fifth Amendment guarantees that “No person shall be held to answer for a capital, or 

otherwise infamous crime, unless on a presentment or indictment of a Grand Jury . . . .”  U.S. 

CONST. amend. V.  As a federal district, the Fifth Amendment applies directly to the District of 

Columbia, and requires that any felony be presented by indictment issued by a grand jury, unless 

waived by the defendant.  More than a century ago, the Supreme Court expounded on the role of 

the grand jury in the constitutional regime.  The Court noted that “the grand jury have the 

undoubted right to send for witnesses and have them sworn to give evidence generally, and to 

found presentments on the evidence of such witnesses.”  Hale v. Henkel, 201 U.S. 43, 61, 26 
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S.Ct. 370, 373 (1906), overruled on other grounds by Murphy v. Waterfront Comm’n of N.Y. 

Harbor, 378 U.S. 52, 84 S.Ct. 1594 (1964) (emphasis added).  Since then, the Court has 

consistently “insisted that the grand jury remain ‘free to pursue its investigations unhindered by 

external influence or supervision so long as it does not trench upon the legitimate rights of any 

witness called before it.’”  United States v. Williams, 504 U.S. 36, 48-49, 112 S.Ct. 1735, 1743

(1992) (quoting United States v. Dionisio, 410 U.S. 1, 17-18, 93 S.Ct. 764, 773 (1973))

(emphasis added).

Recognizing this tradition of independence, we have said that the 
Fifth Amendment’s “constitutional guarantee presupposes an 
investigative body acting independently of either prosecuting 
attorney or judge.”

Id. (quoting Dionisio, 410 U.S. at 16, 93 S.Ct. at 773 (alterations omitted)).

Moreover, the Supreme Court has made clear that the grand jury “belongs to no branch of 

the institutional Government,” but rather serves “as a kind of buffer or referee between the 

Government and the people.”  Id. at 47, S.Ct. at 1742.  Its investigative power is not exhausted 

“until every available clue has been run down and all witnesses examined in every proper way to 

find if a crime has been committed.”  United States v. Calandra, 414 U.S. 338, 344, 94 S.Ct. 613, 

618 (1973) (emphasis added and quotation omitted). Thus, by virtue of the evidence that two 

government employees dismissed Mr. Atherton from a grand jury at least partly due to his 

“extensive questioning” of witnesses, Doc. 40-1, Mr. Atherton has presented a claim for a 

violation of a quite clearly established constitutional right.

Indeed, from the earliest days of the Republic onwards, jurists have stressed the 

importance of a free and independent grand jury to our constitutional structure.  In 1791, recent 

Delegate to the Constitutional Convention (and future Supreme Court Justice) James Wilson 
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explained the pivotal role that panels of lay persons are designed to play in implementing our 

body of criminal law.

It has been alleged, that grand juries are confined, in their 
inquiries, to the bills offered to them, to the crimes given them in 
charge, and to the evidence brought before them by the prosecutor.  
But these conceptions are much too contracted; they present but a 
very imperfect and unsatisfactory view of the duty required from 
grand jurors, and of the trust reposed in them.  They are not 
appointed for the prosecutor or for the court; they are appointed 
for the government and for the people; and of both the government 
and people it is surely the concernment that, on one hand, all 
crimes, whether given or not given in charge, whether described or 
not described with professional skill, should receive the 
punishment which the law denounces; and that, on the other hand, 
innocence, however strongly assailed by accusations drawn up in 
regular form, and by accusers, marshaled in legal array, should, 
on full investigation, be secure in that protection which the law 
engages that she shall enjoy inviolate.

Hale, 201 U.S. at 61-62, 26 S.Ct. at 373-74 (quoting II Wilsons Works 213) (emphasis added).  

These two hundred year-old words could hardly be more apt to the case at hand.  Mr. Atherton, 

faced with accusations “marshaled in legal array,” had the courage to demand legal authority for 

the crimes alleged of his fellow citizens.  Rather than having his demands satisfied, Mr. Atherton

found himself summarily dismissed from his post, with neither notice nor opportunity to be 

heard by the Court.

For all the reasons stated above, Mr. Atherton had both liberty and property interests in 

remaining on the grand jury.  As a literate, adult resident of the District, he was qualified to serve

as a juror.  Once impaneled, he was legally and constitutionally obliged to serve to the best of his 

abilities.  He was guaranteed $34 per day for his service.  He took his duties seriously, and he 

was entitled to serve until dismissed by the Chief Judge for cause shown.  For all these reasons, 

Mr. Atherton had a clearly established interest to remain on the grand jury.  As such, he was 
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entitled to notice and an opportunity to be heard before he could be deprived of such interest.  

The question to which this brief shall turn is:  what level of process, precisely, was Mr. Atherton 

due?

B. Mr. Atherton Was Entitled to be Heard By a Judge Before Being Dismissed

Having shown that Mr. Atherton was deprived of a constitutional interest, the next issue 

is what quantum of process was “due” before the deprivation could take place.  That is, what the 

level of review was required before Mr. Atherton could be properly deprive of his liberty interest 

in grand jury service?  This Court previously answered this question succinctly: at a minimum, 

notice and an opportunity to be heard.  Atherton, 2007 U.S. Dist. LEXIS 25394, *3, 2007 WL 

1041659.  The Court of Appeals suggested as much as well:

In this case, it is possible that any constitutionally required process 
may be found in the law that gives content to the liberty interest.  
In other words, the process required by the substantive law may 
coincide with the constitutional minimum.  For example, D.C. 
Superior Court Rule of Criminal Procedure 6(g) prescribes a 
procedure to be followed when persons are removed from jury 
service:  a juror may only be removed by the Chief Judge or 
another appointed judge for cause shown.  Atherton alleges that he 
was deprived of even this process.

Atherton, 567 F.3d at 691.  In a sense, whether Mr. Atherton was entitled to the constitutional 

minimum or some greater level of due process is academic, in that he was given no level of 

procedural review, violating even the constitutional minimum and sufficient to defeat the 

motions to dismiss.  Nonetheless, Plaintiff submits the views of this Court and the Court of 

Appeals reflect settled principles of D.C. Circuit and District of Columbia law, to wit, that grand 

jurors cannot be dismissed unless and until a judge makes a finding of good cause shown, and 

implicitly, only after notice and opportunity to be heard.  Super. Ct. R. Crim. P. 6(g); see United 

States v. Brown, 823 F.2d at 596; Shotikare v. United States, 779 A.2d at 344.
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1. The Mathews Factors Demand Judicial Review.

To reach the rather modest conclusion that grand jurors can only be dismissed by judges,

rather than in back hallways by prosecutors or court staff, the Court need only follow the familiar 

three-factor Mathews v. Eldridge balancing test, whereby the Court considers:

First, the private interest that will be affected by the official action; 
second, the risk of an erroneous deprivation of such interest 
through the procedures used, and the probable value, if any, of 
additional or substitute procedural safeguards; and finally, the 
Government’s interest, including the function involved and the 
fiscal and administrative burdens that the additional or substitute 
procedural requirement would entail.

Mathews v. Eldridge, 424 U.S. 319, 335, 96 S.Ct. 893, 903 (1976).  Here, this analysis is 

straightforward, because all three factors cut indelibly in the same direction.

Beginning with the first factor, the risk of erroneous deprivation, the legal and 

constitutional arguments presented in Part IV.A should make clear that an individual’s interest in 

faithfully serving on a jury are inviolable.  “[W]ith the exception of voting, for most citizens the 

honor and privilege of jury duty is their most significant opportunity to participate in the 

democratic process.”  Powers v. Ohio, 499 U.S. 400, 407, 111 S.Ct. 1364, 1369 (1991).  The jury 

system “affords ordinary citizens a valuable opportunity to participate in a process of 

government, an experience fostering, one hopes, a respect for law.”  Id. (quotation omitted).  In 

short, it is eminently reasonable to expect no less than the decision of a judge before a citizen 

may be deprived of the right to participate in an institution as sacrosanct to our system of 

government as the grand jury.

Second, the risk of an erroneous deprivation demands judicial review before a grand juror

can be dismissed.  Judicial oversight of juror dismissals provides a check on vindictive or 

overzealous prosecutors seeking to indict citizens without probable cause.  It also prevents biased 
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officials from dismissing jurors for discriminatory reasons on the pretext that they were being 

“disruptive.”  See generally 28 U.S.C. § 1862 (“No citizen shall be excluded from service as a 

grand or petit jury in the district courts of the United States . . . on account of race, color, 

religion, sex, national origin, or economic status.”); D.C. Code § 11-1903 (“A citizen of the 

District of Columbia may not be excluded or disqualified from jury service as a grand or petit 

juror in the District of Columbia on account of race, color, religion, sex, national origin, 

ancestry, economic status, marital status, age, or (except as provided in this chapter) physical 

handicap.”); Batson v. Kentucky, 476 U.S. 79, 87, 106 S.Ct. 1712, 1718 (1986) (“A person’s race 

simply is unrelated to his fitness as a juror.” (internal quotation omitted)).

Moreover, if individual prosecutors or court personnel had the power to dismiss grand 

jurors unilaterally, then a single corrupt official would have the power to frustrate grand jury 

investigations into criminal activity.5  In other words, in the context of grand juror dismissals, 

“the risk of an erroneous deprivation” is a risk that could allow organized crime to undermine

grand jury investigations.  Thus, the Supreme Court has long and consistently noted that the 

grand jury exists not only for the sake of “shielding the innocent from unfounded accusation and 

prosecution,” but also for “bringing to trial those who may be justly accused.”  United States v. 

Williams, 504 U.S. 36, 51, 112 S.Ct. 1735, 1744 (1992); see generally Hale v. Henkel, 201 U.S. 

43, 61-62, 26 S.Ct. 370, 373 (1906) (quoting II Wilsons Works 213) (“of both the government 

and people it is surely the concernment that . . . all crimes, whether given or not given in charge . 

. . should receive the punishment which the law denounces”).  In this light, the requirement of 
                                               

5 Plaintiff does not allege or insinuate that either AUSA Zachem or Ms. Bailey-Jones 
acted corruptly or sought to frustrate a grand jury investigation.  Nor is such conduct necessary 
to the claims at bar.  Rather, it is sufficient that they infringed on rights and procedures designed 
to protect against such conduct.
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judicial review advances society’s interest in fighting crime and greatly reduces the incentive for 

criminal actors to attempt to corrupt government officials.

Turning to the third factor, in view of the interests at stake, it should come as no surprise 

that the District of Columbia government has already determined as a matter of law — embodied 

in D.C. Code § 11-1908(b) and Super. Ct. R. Crim. P. 6(g) — that it is an appropriate use of 

judicial resources to require a hearing before a judge to determine whether cause exists to 

dismiss a grand juror.  See also Fed. R. Crim. P. 6(h) (“At any time, for good cause, the court 

may excuse a [grand] juror . . .”).  Indeed, the District of Columbia Superior Court Rules of 

Criminal Procedure were deliberately drafted to require more formal process than is allowed at 

the Federal level.  See generally Comment to Super. Ct. R. Crim. P. 6 (“In paragraphs (a) and 

(g), the Federal Rule has been modified to keep the summoning and discharging power within 

the control of the Chief Judge or his designee rather than the Court generally.”).  Thus, because 

the Government has articulated a strong interest in ensuring the service of qualified, 

conscientious grand jurors, all three Mathews factors converge to mandate no less than a decision 

by a judge before a grand juror may be dismissed for cause.

2. Circuit and D.C. Law Require an Indisputable Record of Impartiality
Before a Juror May be Dismissed

While Plaintiff is not aware of decisions specifically addressing the procedural due 

process rights of impaneled grand jurors, both the U.S. Court of Appeals and the D.C. Court of 

Appeals have ruled that the Sixth Amendment rights of defendants require an indisputable 

factual record and a careful decision by a judge before the dismissal of a deliberating petit juror.  

Plaintiff submits that it is not a coincidence that due process values and the Sixth Amendment 

converge:  rather, heightened judicial review of juror dismissals is but a logical and necessary 
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corollary of our constitutional commitment to the jury system.6  See U.S. CONST. art. III § 2; 

amend. V; amend. VI; amend VII.  

In United States v. Brown, supra, the Court of Appeals considered a case in which a juror 

deliberating over a RICO criminal prosecution wrote the trial judge requesting to be dismissed.  

On his own motion, the trial judge discussed the matter with counsel and called the juror into 

open court to explain himself.  823 F.2d at 594.  The juror cited a complaint with “the way the 

R.I.C.O. conspiracy act reads,” explaining that, “at this point I can’t go along with that act.”  Id.  

Upon further questioning from the bench, the juror added:  “It’s the way it’s written and the way 

the evidence has been presented.”  Id.  The judge discussed the matter again with counsel, and 

finally determined to dismiss the juror pursuant to Fed. R. Crim. P. 23(g).  Id. at 595.  The 

remaining jurors convicted the defendants.  Id.  On appeal, the Court of Appeals held that the 

dismissal was reversible error.  The court adopted the following rule:  “if the record evidence 

discloses any possibility that the request to discharge stems from the juror’s view of the 

sufficiency of the government’s evidence, the court must deny the request.”  Id. at 596 (emphasis 

added).

Since then, the District of Columbia Court of Appeals has adopted an even stricter rule:

“if the record evidence discloses any reasonable possibility that the impetus for a juror’s 

dismissal stems from the juror’s views on the merits of the case, the court must not dismiss the 
                                               

6 See generally United States v. Brown, 823 F.2d at 596 (“We agree with the appellants 
that a court may not dismiss a juror during deliberations if the request for the discharge stems 
from doubts the juror harbors about the sufficiency of the government’s evidence.  Indeed, we 
think that this part of the appellants’ argument is scarcely debatable.  If a court could discharge a 
juror on the basis of such a request, then the right to a unanimous verdict would be illusory.  A 
discharge of this kind would enable the government to obtain a conviction even though a 
member of the jury that began deliberations thought that the government had failed to prove its 
case.  Such a result is unacceptable under the Constitution.”).

Case 1:04-cv-00680-HHK   Document 72    Filed 10/26/10   Page 31 of 47



WASH_7434386.1

29

juror.”  Shotikare v. United States, 779 A.2d 335, 345 (D.C. 2001) (emphasis added) (quoting 

United States v. Symington, 195 F.3d 1080, 1087 (9th Cir. 1999)).  The facts of Shotikare are 

quite on point.  As in Mr. Atherton’s case, in Shotikare a juror was dismissed for “disrupting 

deliberations.”  779 A.2d at 338.  Unlike in Mr. Atherton’s case, however, before the juror was 

dismissed, the trial judge interviewed three jurors in open court and on the record, “taking pains 

not to elicit information about the jury’s substantive deliberations or any juror’s leanings on the 

merits.”  Id. at 341.  After three jurors provided similar accounts that “Juror # 5” had threatened 

to physically attack “Jury # 4,” the judge finally called Juror # 5 into court to explain herself.  Id. 

at 342.  Juror # 5 essentially corroborated these accounts.  Id.  Based on “clear and convincing 

evidence” of just cause, the trial judge dismissed the juror against her will.  Id.  On appeal, the 

D.C. Court of Appeals affirmed the judge’s dismissal of the disruptive juror, but advised future 

courts that, “[c]onfronted with the task of determining whether to dismiss a deliberating juror for 

misconduct in the jury room, the trial judge must proceed . . . with caution, tact, and respect for 

the prerogatives of the jury.”  Id. at 345.  Had Defendants employed this process as to Mr. 

Atherton, no constitutional claim would have arisen.

If the Sixth Amendment rights of a criminal defendant to a unanimous and impartial petit 

jury require such intense judicial deliberation, then the Fifth Amendment rights of grand jurors to 

due process certainly require no less.7  Indeed, if anything, the historic and constitutional 

                                               
7 It should not escape notice that the Fifth Amendment guarantees of due process and 

indictment by grand jury are contained in the plain language of the Amendment.  By contrast, the 
Sixth Amendment right to a unanimous jury (from which the Brown and Shotikare holdings are 
largely derived) is not contained in the plain language of the Amendment, but rather has been 
inferred through contested Supreme Court interpretations.  See generally Brown, 823 F.2d at 
595; United States v. Seals, 130 F.3d 451, 461 (D.C. Cir. 1997) (on Fifth Amendment rights of 
criminal defendants “to indictment by a federally-competent grand jury”).
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independence of the grand jury should call for even weightier deliberations than those extended 

to petit juries.  See generally United States v. Williams, 504 U.S. 36, 49-50, 112 S.Ct. 1735, 1743

(1992).

C. Defendants Cannot Avail Themselves of Qualified Immunity Because They 
Knowingly Violated Clearly Established Rights

Defendants move to dismiss on grounds of qualified immunity.  Doc. 64 at 4-14; 66 at 

13-15.  As the Court of Appeals explained, “[q]ualified immunity protects government officials 

‘from liability for civil damages insofar as their conduct does not violate clearly established 

statutory or constitutional rights of which a reasonable person would have known.’”  Int’l Action 

Center v. United States, 365 F.3d 20, 24 (D.C. Cir. 2004) (quoting Harlow v. Fitzgerald, 457 

U.S. 800, 818, 102 S.Ct. 2727, 2738 (1982)).  The defense “protects all but the plainly 

incompetent or those who knowingly violate the law.”  Id.

As discussed above, it is settled law in the District of Columbia that jurors cannot be 

dismissed without heightened judicial review and an unambiguous record showing that the juror 

is not being dismissed for his view on the merits.  United States v. Brown, supra at 596.  As to 

the property interest, it is settled constitutional law that the government must afford “appropriate 

procedural safeguards” to the termination of public employment.  Cleveland Board of Educ. v. 

Loudermill, 470 U.S. 532, 541, 105 S.Ct. 1487, 1493 (1985).  Here, AUSA Zachem and Ms. 

Bailey-Jones deprived Mr. Atherton of his right to any process.

Moreover, the Zachem email shows quite clearly that at least one of the defendants 

breached Mr. Atherton’s rights knowingly; Mr. Atherton’s rights were settled by black-letter law, 

with which AUSA Zachem was familiar, but which AUSA Zachem nevertheless chose to 
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disregard. For all of these reasons, they cannot enjoy qualified immunity from Mr. Atherton’s 

lawsuit.

1. Grand Juries Have a Clearly Established Right to be Free from
Government Influence.

Defendants are alleged to have removed Mr. Atherton from a grand jury because he 

asked too many questions – conduct they contend the jury foreperson and other grand jurors 

found “disruptive.”  They gave Mr. Atherton neither notice of the reasons for his dismissal —

despite his repeated requests for such information — nor an opportunity to explain his side of the 

story.  This is not a case where government officials are accused of crossing a fuzzy line; rather, 

it is a case where government officials have breached a fundamental liberty.

AUSA Zachem artfully contends that “there do not appear to be any holdings finding it 

improper for a prosecutor to direct a grand juror to the office of the clerk of the court overseeing 

the grand jury, in response to other grand jurors’ assertions that the first juror was disrupting the 

grand jury’s proceedings.”  Doc. 66 at 14.  This absence of case law is neither surprising8 nor

pertinent.  Mr. Atherton is not required to show that “the very action in question has previously 

been held unlawful” to overcome qualified immunity; rather, it suffices to show that “in the light 

of preexisting law the unlawfulness must be apparent.”  Butera v. District of Columbia, 235 F.3d 

637, 646 (D.C. Cir. 2001) (quoting Anderson v. Creighton, 483 U.S. 635, 640, 107 S.Ct. 3034, 

3039 (1987)).  Indeed, the Supreme Court has recently clarified that, “in an obvious case, 

[constitutional] standards can ‘clearly establish’ the answer, even without a body of relevant 

                                               
8 The Supreme Court has recognized that, “given the economic burdens of litigation and 

the small financial reward available,” wrongfully dismissed jurors lack any incentive to vindicate 
their rights through litigation.  Campbell v. Louisiana, 523 U.S. 392, 398, 118 S.Ct. 1419, 1423 
(1998).
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case law.”  Brosseau v. Haugen, 543 U.S. 194, 199, 125 S.Ct. 596, 599 (2004) (citing Hope v. 

Pelzer, 536 U.S. 730, 738, 122 S.Ct. 2508 (2002)).  The dismissal of Mr. Atherton presents 

precisely such a case.

It has been settled law since before the days of William Blackstone9 and Sir Edward 

Coke10 that jurors cannot be disciplined for doing their job.  See generally United States v. 

Hernandez, 862 F.2d 17, 23 (2d Cir. 1988) (“That a juror may not be removed because he or she 

disagrees with the other jurors as to the merits of the case requires no citation.”).  As the 

Supreme Court has explained:

The grand jury may not always serve its historic role as a 
protective bulwark11 standing solidly between the ordinary citizen 
and an overzealous prosecutor, but if it is even to approach the 
proper performance of its constitutional mission, it must be free to 
pursue its investigations unhindered by external influence or 
supervision so long as it does not trench upon the legitimate rights 
of any witness called before it.

                                               
9 See 4 Wm. Blackstone, Commentaries *354 (“But the practice, heretofore in use, of 

finding, imprisoning, or otherwise punishing jurors, merely at the discretion of the court, for 
finding their verdict contrary to the direction of the judge, was arbitrary, unconstitutional, and 
illegal:  and is treated as such by sir Thomas Smith, two hundred years ago; who accounted ‘such 
doings to be very violent, tyrannical, and contrary to the “liberty and custom of the realm of 
England.”’”) (available at http://avalon.law.yale.edu/18th_century/blackstone_bk4ch27.asp).

10 See 1 Sir Edward Coke, The Selected Writings and Speeches of Sir Edward Coke
(Steve Sheppard ed. 2003) (“in the case at the Bar, the grand jury who indicted one William 
Price . . . were charged in the Star Chamber for Conspiracy against him, and indicted and 
convicted, which manner of Complaint was never seen before:  for if the party shall not have a 
Conspiracy against the Indictors, when the Prisoner is acquitted upon his indictment, a 
Multofortiori [so much the more so] when he is lawfully convict, he shall not charge neither the 
Grand Inquest by whom he was indicted, nor the Jury who found him guilty . . . .”) (available at 
http://oll.libertyfund.org).

11 An allusion to 4 Wm. Blackstone, Commentaries *342-43 (“The trial by jury, or the 
country, per patriam, is also that trial by the peers, of every Englishman, which, as the grand 
bulwark of his liberties is secured to him by the great charter . . . .”) (available at 
http://avalon.law.yale.edu/18th_century/blackstone_bk4ch27.asp).
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United States v. Dionisio, 410 U.S. 1, 18, 93 S.Ct. 764, 773 (1973).  “Recognizing this tradition 

of independence,” the Supreme Court has explained that “the Fifth Amendment’s ‘constitutional 

guarantee presupposes an investigative body acting independently of either prosecuting attorney 

or judge.’”  United States v. Williams, 504 U.S. 36, 49, 112 S.Ct. 1735, 1743 (1992) (quoting 

Dionisio, 410 U.S. at 16) (emphasis in original; latter emphasis omitted).  Thus, it would be 

obvious to those with merely a rudimentary understanding of the grand jury system, much less a 

supervising AUSA and the Court’s juror officer, that the grand jurors cannot be summarily 

dismissed behind closed doors for asking too many questions.  It was certainly clear to them, or 

should have been, that a criminal defendant indicted by the grand jury that was the subject of 

such conduct would certainly have constitutional standing to challenge the conduct.  Per force, it 

should have been just as clear that the challenged grand juror would have parallel constitutional 

interests; if anything, it should have been more clear that the grand juror’s constitutionally-

protected interests were violated.

Moreover, it has been settled law in this Circuit since 1987 that a petit juror cannot be 

dismissed without a careful judicial finding of cause and an unambiguous record that the juror is 

not being dismissed for his “view of the sufficiency of the government’s evidence.”12  United 

States v. Brown, supra.  Thus, between the cherished role the grand jury plays in the Anglo-

American system of law and the well-settled procedural rights of petit jurors, it would have been 

                                               
12 In Mr. Atherton’s case, then, it seems likely that a court would not have dismissed him.  

The record reflects a manifest skepticism of the sufficiency of the government’s evidence to 
bring indictments.  See generally Doc. 40-1 (“‘the scientist’ was desirous of additional written 
materials, including additional jury instructions and code provisions . . . in conjunction with 
extensive questioning of both prosecutor and witness alike”).  The issue before the Court, 
however, is not whether Mr. Atherton was dismissed erroneously, but rather whether Mr. 
Atherton was dismissed without sufficient procedural protections.
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clear to a reasonable official in April 2000 that a grand juror could not, consistent with 

constitutional requirements, be unilaterally dismissed by an official other than a judge acting sua 

sponte without any sort of notice or hearing.  Accordingly, AUSA Zachem and Ms. Bailey-Jones 

must be denied qualified immunity.  See Anderson v. Creighton, 483 U.S. 635, 640, 107 S.Ct. 

3034, 3039 (1987) (qualified immunity does not attach when “in the light of preexisting law the 

unlawfulness must be apparent”).

2. Defendants had Actual Knowledge of Mr. Atherton’s Rights

Apart from the inherent obviousness of the proposition that a judge should review a 

decision to dismiss a grand juror, the defendants must be denied qualified immunity because 

they, in fact, actually knew that Mr. Atherton was entitled to judicial review. “[Q]ualified 

immunity protects ‘all but the plainly incompetent or those who knowingly violate the law.”  

Int’l Action Center, 365 F.3d at 24  (Anderson v. Creighton, 483 U.S. 635, 639, 107 S.Ct. 3034-

3038 (1987)).  quoting Malley v. Briggs, 475 U.S. 335, 341 (1986)).  In other words, when 

government officials have actual or imputed knowledge that their conduct violates a citizen’s 

rights, they lose the protections of qualified immunity.

Here, the Court can easily infer that the defendants had actual knowledge that their 

conduct violated Mr. Atherton’s rights.  In AUSA Zachem’s case, attorneys in the District of 

Columbia are ethically bound to have “an awareness of and compliance with court rules 

applicable to a filed action.”  In re Starnes, 829 A.2d 488, 502 (D.C. 2003).  As Deputy Chief 

handling grand jury affairs, then, Mr. Zachem was presumably familiar with Super. Ct. R. Crim. 

P. 6(g).

In Ms. Bailey-Jones’s case, the official duties of a “juror officer” in the District of 

Columbia require “[k]nowledge of the policies and procedures pertaining to jury service and 
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eligibility of jurors” and familiarity with “the appropriate Federal and local statutes, [and] Rules 

of the Superior Court.”  Doc. 40-4 at 4-5.  Moreover, a juror officer “[k]eeps abreast of changes 

in legislation, rules, [and] procedures.”  This latter requirement is notable, because Super. Ct. R. 

Crim. P. 6(g) had been amended effective August 22, 2000 — that is, fewer than eight months 

before Mr. Atherton’s dismissal.  Nevertheless, Ms. Bailey-Jones allegedly told Mr. Atherton 

that she had the authority to dismiss him.  Compl. ¶ 40.  At best, then, Ms. Bailey-Jones was 

unaware that the Court’s rules did not give her that power; at worst, she deliberately ignored the 

limitations on her authority.

The Court need not rely on inferences that the defendants knew their legal duties, as the 

Zachem email quite plainly shows that AUSA Zachem had actual knowledge that a judge’s

decision was required before Mr. Atherton could be dismissed.  In describing his reaction to the 

grand jury’s complaints about Mr. Atherton, AUSA Zachem writes:

I left the room without expressing an opinion, but promising to 
bring this matter to the immediate attention of the court for prompt 
resolution. . . . Immediately thereafter, I spoke briefly with Roy 
Wynn (phonetic) of the District of Columbia Superior Court 
Juror’s Office who, in turn, directed me to you.  Mr. Wynn was of 
the view that the juror should report immediately to Superior 
Court.

Doc. 40-1 at 2.  The Zachem email shows that AUSA Zachem knew of his duty to direct Mr. 

Atherton to the Superior Court; that AUSA Zachem promised Mr. Atherton’s fellow jurors that 

he would direct Mr. Atherton to the Superior Court; and that, immediately thereafter, AUSA 

Zachem was further advised by Mr. Wynn to have Mr. Atherton directed to the Superior Court.

That AUSA Zachem ultimately sent Mr. Atherton to the juror’s office (Ms. Bailey –Jones) 

instead, rather than “immediately to Superior Court” as proposed by Mr. Wynn, demonstrates a 

knowing disregard of the law.
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The Zachem email also shows that “Mr. Wynn” connected AUSA Zachem to Ms. Bailey-

Jones during the same conversation in which he advised AUSA Zachem to direct Mr. Atherton 

to the Superior Court.  The Zachem email also shows that AUSA Zachem and Ms. Bailey-Jones 

had a conversation the day of Mr. Atherton’s dismissal.  Doc. 40-1 at 2 (“As I said yesterday . . 

.”).  That Ms. Bailey-Jones was involved in the dismissal can hardly be controverted as she 

performed the very act of dismissal.  She also promised to memorialize her basis in writing, but 

now admits she did not do so.  Doc. 64 at 2.  What she did do, the very next day after the 

dismissal, was to solicit a supporting email from AUSA Zachem, apparently seeking belatedly to 

justify her decision, and suggesting she was quite aware that her precipitous actions were subject 

to challenge.

AUSA Zachem’s involvement is also readily apparent, as he was the conduit of 

allegations concerning Mr. Atherton’s “disruptive” conduct from the jury foreperson to Ms. 

Bailey-Jones, rather than to the Court.  As Ms. Bailey-Jones received no other evidence before 

acting, it was necessarily AUSA Zachem’s statement that resulted in the dismissal.  Thus he was 

a necessary – indeed critical actor – in the events surrounding the dismissal.  While precisely 

what he said is not alleged or even know at this point, this much is known: whatever he said 

caused Ms. Bailey-Jones to dismiss Mr. Atherton summarily, strongly suggesting AUSA Zachem 

relayed the “disruptive conduct” allegations.  He then brought Mr. Atherton to Ms. Bailey-Jones 

to be dismissed, rather than to the Superior Court for a show cause hearing as he had told the 

grand jury he would do.

Because Mr. Atherton has not only allegations, but evidence, showing that AUSA 

Zachem had actual knowledge that he was depriving Mr. Atherton of the Superior Court review 

to which he was due, qualified immunity is not available to AUSA Zachem as a matter of law.  
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And because this same evidence plausibly suggests that Ms. Bailey-Jones had actual knowledge 

of Mr. Atherton’s right to appear before a court, both defendants’ motions to dismiss should be 

denied.

3. Mr. Atherton’s Procedural Rights Were Settled by Black-Letter Law 

Black-letter law gave Mr. Atherton the right to a hearing by a judge before he could be 

dismissed from the grand jury.  D.C. Code § 11-1908(a) is unambiguous:  “Subject to the 

provisions of this section and of sections 11-1903, 11-1906, and 11-1909, no individual or class 

of individuals may be disqualified, excluded, excused, or exempt from service as a juror.”  

Neither sections 11-1903, 11-1906, nor 11-1909 apply to Mr. Atherton,13 therefore, only the 

procedures provided in section 11-1908 could be used to exclude Mr. Atherton from the grand 

jury.  And, as explained above, AUSA Zachem and Ms. Bailey-Jones did not follow any such 

procedures.

D.C. Code
§ 11-1908(b)

An individual summoned for jury service may be:  (1) 
excluded by the Court on the ground that the 
individual may be unable to render impartial jury 
service or that his or her service as a juror would be 
likely to disrupt the proceedings; (2) excluded upon 
peremptory challenge as provided by law; (3) 
excluded pursuant to the procedure specified by law
upon a challenge by any party for good cause shown; 
or (4) excluded upon determination by the Court that 
his or her service as a juror would be likely to 
threaten the secrecy of the proceedings, or otherwise 
adversely affect the integrity of jury deliberations.  

                                               
13 Section 11-1903 prohibits discrimination in jury service; in other words, it limits the 

power of officials to dismiss jurors, as opposed to broadening this power.  Section 11-1906 
provides the qualifications one must meet to serve on a jury (D.C. residence, U.S. citizenship, 
adult age, and English language literacy) and disqualifies a finite list of persons (the physically 
and mentally infirm, certain convicted felons, and the criminally accused). Section 11-1909 
allows deferrals of “prospective jurors,” and does not in any way pertain to impaneled jurors, nor 
does it authorize permanent exclusion of jurors.
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No person shall be excluded under clause (4) of this 
subsection unless the judge, in open Court, 
determines that such exclusion is warranted and that 
exclusion of that individual will not be inconsistent 
with section 11-1901 and 11-1903 of this chapter.

The D.C. Superior Court Rules require an even stricter procedure to be followed than the

procedures provided by statute:  “At any time for cause shown, the Chief Judge or other judge 

designated by the Chief Judge may excuse a juror either temporarily or permanently, and in the 

latter event the Chief Judge or designee may impanel another person in place of the juror 

excused.”  Super. Ct. R. Crim. P. 6(g).

Here, there is nothing ambiguous in either D.C. Code § 11-1908(b) or Super. Ct. R. Crim. 

P. 6(g):  both provisions require a judge to rule that cause exists to dismiss a juror.  If any 

ambiguity existed, it is dispelled by the dictate of § 11-1908(a) that “no individual or class of 

individuals may be disqualified, excluded, excused, or exempt from service as a juror” unless the 

procedures set by law are followed.  Thus, as the Court of Appeals expected, Mr. Atherton 

presents a case where the “constitutionally required process may be found in the law that gives 

content to the liberty interest.”  Atherton, 567 F.3d at 691; cf. Davis v. Scherer, 468 U.S. 183, 

193-94 & nn.11-12, 104 S.Ct. 3012, 3019 (1984) (violation of state law or regulation does not 

defeat qualified immunity to 28 U.S.C. § 1983 suit “unless that statute or regulation provides the 

basis for the cause of action sued upon”). Thus, because Mr. Atherton’s right to judicial review 

was clearly established, defendants’ qualified immunity defense must fail.

a. Ms. Bailey-Jones is Not “the Court”

Defendant Bailey-Jones acknowledges the limitations in D.C. Code § 11-1908(b), but 

argues that they do not “clearly establish” a liberty interest in jury service.    Her argument is 
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this:  (i) § 11-1908(b) allows “the Court” to dismiss a disruptive juror; (ii) § 11-1902(4) defines 

“the Court” as “the Superior Court,” and “may include any judge of the Court;” (iii) therefore, 

she argues, court personnel could read “the Court” to mean someone other than a judge; (iv) 

therefore, she continues, § 11-1908(b) does not clearly establish that only judges may dismiss 

jurors; (v) accordingly, she concludes, court personnel enjoy qualified immunity to dismiss 

jurors.  Doc. 64 at 12-14.

This argument is, in a word, breathtaking.  It would mean that any official who usurped 

the powers belonging exclusively to the Superior Court — including the exercise of jurisdiction 

over civil or criminal matters, D.C. Code § 11-921, 11-923, or the power to hold persons in 

contempt, D.C. Code § 11-944 — could escape liability by virtue of qualified immunity.

More importantly, this argument fails on its own terms.  No “reasonable” courthouse 

official could believe her role to be synonymous with that of the Superior Court.  By law, the 

“Superior Court” is defined as “a chief judge and 61 associate judges.”  D.C. Code § 11-903.  

Under no reasonable reading can the term be read to include non-judicial personnel.

Even if there were any ambiguity in the statutory scheme, none would not reside in § 11-

1908(b).  The second sentence of Section 11-1908 makes as clear as can be that the term “the 

Court” for purposes of that provision is synonymous with “the judge.”14  Simply put, there is no 

                                               
14 In relevant part, Section 11-1908(b) reads:  “An individual summoned for jury service 

may be:  (1) excluded by the Court on the ground that the individual may be unable to render 
impartial jury service or that his or her service as a juror would be likely to disrupt the
proceedings; . . . . or (4) excluded upon determination by the Court that his or her service as a 
juror would be likely to threaten the secrecy of the proceedings, or otherwise adversely affect the 
integrity of jury deliberations.  No person shall be excluded under clause (4) of this subsection 
unless the judge, in open Court, determines that such exclusion is warranted and that exclusion 
of that individual will not be inconsistent with section 11-1901 and 11-1903 of this chapter.”
(emphasis added).
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way that qualified immunity can flow from Ms. Bailey-Jones’s post hoc justification that she 

could, conceivably, have read the D.C. Code to let her step into the shoes of “the Court.”

4. The Defendants’ Conduct Breached the Clearly Established
Constitutional Rights of Criminal Suspects

Finally, defendants must be denied qualified immunity because their conduct breached 

the clearly established rights of every criminal suspect in the District of Columbia to an 

indictment by grand jury.  U.S. CONST. amend V.  Although a plaintiff ordinarily lacks standing 

to claim the rights of a third party,15 this general rule applies differently when a plaintiff seeks to 

overcome a defendant’s affirmative defense of qualified immunity.  As the Supreme Court has 

explained, “qualified immunity operates ‘to ensure that before they are subjected to suit, officers 

are on notice that their conduct is unlawful.’”  Hope v. Pelzer, 536 U.S. 730, 739, 122 S.Ct. 

2508, 2515 (2002) (quoting Saucier v. Katz, 533 U.S. 194, 206, 121 S.Ct. 2151 (2001) (emphasis 

added).  Strictly speaking, the relevant inquiry is whether the defendants’ conduct was clearly 

unlawful; not whether the plaintiff’s right was clearly established.  This distinction makes sense.  

The purpose of qualified immunity is “to provide government officials with the ability 

‘reasonably to anticipate when their conduct may give rise to liability for damages.’”  Wardlaw 

v. Pickett, 1 F.3d 1297, 1302 (D.C. Cir. 1993) (quoting Anderson v. Creighton, 483 U.S. 635, 

                                               
15 A most noteworthy exception, however, is the standing of criminal defendants to 

vindicate the rights of their jurors.  See Campbell v. Louisiana, 523 U.S. 392, 398, 118 S.Ct. 
1419, 1422-23 (1998) (“Recognizing our general reluctance to permit a litigant to assert the 
rights of a third party, we found three preconditions had been satisfied [to allow a white 
defendant to challenge racial discrimination against black jurors]:  (1) the defendant suffered an 
‘injury in fact’; (2) he had a ‘close relationship’ to the excluded jurors; and (3) there was some 
hindrance to the excluded jurors asserting their own rights.” (quoting Powers v. Ohio, 499 U.S. 
400, 411, 111 S.Ct. 1364, 1370-71 (1991)).  By virtue of this same “close relationship” between 
juror and accused, the defendants should not enjoy qualified immunity from Mr. Atherton’s 
lawsuit.

Case 1:04-cv-00680-HHK   Document 72    Filed 10/26/10   Page 43 of 47



WASH_7434386.1

41

646, 107 S.Ct. 3034, 3042 (1987)) (emphasis added and internal alteration omitted).  Thus, 

where an official’s’ conduct violated somebody’s clearly established rights, that official is then 

on notice that his conduct may give rise to liability.  In such a case, there is no legitimate reason

— either in theory or in law — to allow that defendant to enjoy qualified immunity from a 

lawsuit by somebody else.

The case at bar is a prime example.  AUSA Zachem and Ms. Bailey-Jones interfered with 

the clearly established rights of criminal suspects to have their cases considered by an 

independent grand jury.  See generally United States v. Williams, 504 U.S. 36, 49 (1992) (“the 

Fifth Amendment’s constitutional guarantee presupposes an investigative body acting 

independently of either prosecutor or judge”) (internal quotation and emphasis omitted).  Had 

they been sued by any wrongfully indicted criminal defendant for breaching his or her Fifth 

Amendment grand jury rights, there is simply no question that AUSA Zachem and Ms. Bailey-

Jones would lack qualified immunity.  By the same token, there is no reason that AUSA Zachem 

or Ms. Bailey-Jones enjoy qualified immunity from suit here. Defendants were on notice that 

their conduct was unlawful.  The Zachem email even acknowledges that “I do not think it 

appropriate for the US Attorney’s Office, in circumstances such as these, to take a position with 

respect to the removal of a particular juror from service.”  Doc. 40-1 at 2.  As such, their 

unlawful conduct put them on notice that they would be subject to a lawsuit for damages, and 

accordingly they do not enjoy qualified immunity.

V. CONCLUSION

Mr. Atherton was legally qualified to serve on a grand jury.  D.C. Code § 11-1906(b)(1).  

He was sworn to grand juror service.  Compl. ¶ 1.  When faced with witnesses, he asked 

“extensive” questions.  Doc. 40-1 at 1.  When presented with requests for indictments, he asked 
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for legal authority — in the form of code provisions and jury instructions — for the elements of 

the crimes alleged.  Compl. ¶¶ 18-20; Doc. 40-1 at 1.  For doing his job without compromising 

his conscience, he was secretly and unlawfully dismissed from his service.

While Mr. Atherton was not physically wounded nor deprived of a large sum, he did lose

the opportunity to participate in the grand jury, an important function of our democratic process.  

Cf. Powers v. Ohio, 499 U.S. 400, 407, 111 S.Ct. 1364, 1369 (1991).  He has lost the peace of 

mind that comes from knowing that panels of lay persons exist to prevent the arbitrary abuse of 

power.  Cf. Balzac v. Porto Rico, 258 U.S. 298, 310, 42 S.Ct. 343, 347 (1922).  Defendants may 

be, and likely are, honest public servants, but they crossed a line they were not permitted to 

cross.  Instead of presenting the complaints to the Superior Court, as required by the Court’s own 

rules, they determined to act on their own and interfered with the province of the grand jury —

violating the fundamental rights of Mr. Atherton. Mr. Atherton respectfully requests this Court 

to deny the defendants’ motions to dismiss.
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Dated:  October 26, 20107 Respectfully submitted,

/s/ David T. Ralston, Jr.
David T. Ralston, Jr., D.C. Bar #386874
FOLEY & LARDNER LLP
Washington Harbour
3000 K Street, N.W.
Suite 600
Washington, D.C. 20007-5109
Tel. 202.672.5300
Fax 202.762.5399

OF COUNSEL
Benjamin R. Dryden, D.C. Bar # 98375716

FOLEY & LARDNER LLP
Washington Harbour
3000 K Street, N.W.
Suite 600
Washington, D.C. 20007-5109
Tel. 202.672.5300
Fax 202.762.5399

Attorneys for Plaintiff Peter James Atherton

                                               
16 Pursuant to LCvR 5.1(e)(2), Mr. Dryden has a pending application for admission to the 

Bar of this Court.
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CERTIFICATE OF SERVICE

I hereby certify that this 26th day of October, 2010, a copy of the foregoing Plaintiff’s 

Memorandum of Points and Authorities in Opposition to Defendants’ Motions to Dismiss was 

served on all counsel of record by filing a copy of same with the Clerk of the Court using the 

Court’s CM/ECF system.

/s/ David T. Ralston, Jr.
David T. Ralston, Jr.,
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