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IN THE SUPREME COURT OF THE UNITED STATES

_____________________

No.  ________

DANIEL M. ZACHEM, 

 Petitioner-Applicant

v.

PETER JAMES ATHERTON

Respondent

_____________________

APPLICATION FOR AN EXTENSION OF TIME 

WITHIN WHICH TO FILE A PETITION FOR WRIT OF CERTIORARI

TO THE UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

______________________

Pursuant to Rules 13.5 and 30.2 of this Court, Petitioner Daniel M. Zachem, 

Assistant United States Attorney (“AUSA”) for the District of Columbia, hereby 

respectfully requests that the time to file a petition for a writ of certiorari in this 

matter be extended for 60 days, to and including, January 22, 2010.  The Court of 

Appeals issued its judgment on June 2, 2009 (A1-A19), and denied the Petitioner-

Applicant’s petition for rehearing and for rehearing en banc on August 25, 2009 

(A20, A21).  Unless extended, the time for filing a petition for writ of certiorari will 

expire on November 23, 2009.  The jurisdiction of the Court would be invoked under 

28 U.S.C. § 1254(1).

1. Petitioner Zachem is an Assistant United States Attorney for the 

District of Columbia.  In April 2001, Zachem was the supervising AUSA for a grand 
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jury sitting in the Superior Court of the District of Columbia that was scheduled to

deliberate for 25 days.  A7.  Respondent Peter James Atherton was one of the grand 

jurors.  On April 11, 2001, Zachem received word that various jurors were 

complaining about Atherton being disruptive.  A7-A8.  After meeting with grand 

jurors, Zachem contacted the juror officer, Suzanne Bailey-Jones, at the direction of 

Roy Winn, the Director of Special Operations at the Superior Court.  After Zachem 

discussed the matter with Bailey-Jones, he returned to the grand jury, confiscated 

Atherton’s notes, and directed him to report to the juror office.  Bailey-Jones then 

removed Atherton from the grand jury for being “disruptive.” A8.

2. In April 2004, Atherton filed a pro se complaint in the United States 

District Court for the District of Columbia.  Atherton sued Zachem in his individual 

capacity, as well as Wynn, Bailey-Jones, the District of Columbia, and various other 

parties, including the Department of Justice Office of the Attorney General.  The 

complaint alleged that Atherton was dismissed from the grand jury due to his 

Hispanic ethnicity and because of his deliberative judgments.  It asserted various 

constitutional and statutory violations, including alleged violations of due process 

and equal protection. A8.

Zachem and the other defendants moved to dismiss.  The United States 

District Court for the District of Columbia (Hon. Henry H. Kennedy) granted the 

motions.  2007 WL 1041659 (D.D.C. April 5, 2007).  The court dismissed Atherton’s 

claims on a variety of bases.  With respect to the particular claims of relevance here 

– deprivation of a liberty interest without due process and denial of equal protection 
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– the district court held that Atherton had stated claims.  The Court nevertheless 

dismissed the claims, holding that Zachem (and Bailey-Jones) were entitled to 

absolute immunity.  A8, A10-A11.

3. Atherton appealed the dismissal of his case.  On appeal the United 

States Court of Appeals for the District of Columbia Circuit largely affirmed the 

district court.  The court, however, reversed insofar as the district court had 

dismissed the due process and equal protection claims against Zachem and Bailey-

Jones on absolute immunity grounds.  Atherton v. District of Columbia Office of the 

Mayor, 567 F.3d 672 (D.C. Cir. 2009).  The court remanded the case for a 

determination as to whether Zachem and Bailey-Jones are entitled to qualified 

immunity.  A11.

In holding that Zachem was not entitled to absolute immunity, the Court first 

acknowledged that “prosecutors are entitled to absolute immunity for conduct 

‘intimately associated with the judicial phase of the criminal process.’”  567 F.3d at 

686, A15, quoting Imbler v. Pachtman, 424 U.S. 409, 430 (1976). The Court then 

examined the kinds of prosecutorial functions that have resulted in absolute 

immunity in prior cases (participation in presenting evidence; presentation at a 

trial; etc.), and concluded that Zachem’s conduct here was not “intimately 

associated with the judicial phase of the criminal process.”  A15.  The court 

explained that Zachem’s conduct “connected with the grand jury” does not get the 

protection of absolute immunity because it is not related to Zachem’s “advocatory 

duties as a prosecutor.” A16.  Finally, the court distinguished Zachem’s facts from 
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this Court’s recent decision in Van de Kamp v. Goldstein, 129 S. Ct. 855 (2009), 

determining that Van de Kamp is “inapposite” because the allegations as to Zachem 

have “nothing to do with a prosecutor’s preparation for or participation in a criminal 

trial.”  A16.

Zachem timely petitioned for rehearing and for rehearing en banc. The Court 

of Appeals denied both petitions on August 25, 2009.  A20, A21.

4. Petitioner Zachem has determined that this is a case important 

enough, both personally and professionally, that it warrants a petition for certiorari.  

Indeed, the case presents important issues regarding the parameters of the absolute 

immunity defense for prosecutors.  Additional time is needed because the 

undersigned has only just been retained to represent Mr. Zachem in this matter.  

The undersigned requires sufficient time to familiarize himself with the record and 

case law in this area and to draft, file, and have printed a petition for certiorari.  It 

would be extremely difficult for the undersigned to accomplish that task with the 

next ten days given his recent retention, coupled with other professional obligations.  

The undersigned has spoken with Respondent, Mr. Atherton, and he has consented 

to our request for an additional 60 days within which to file a petition for certiorari.
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WHEREFORE, we ask the Court to grant Petitioner Daniel M. Zachem an 

additional 60 days, to and including January 22, 2010, within which to file a 

petition for certiorari.

Respectfully submitted,

Michael L. Martinez

CROWELL & MORING LLP

1001 Pennsylvania Avenue, NW

Washington, D.C.  20004

(202) 624-2945

Counsel of Record for Petitioner

November 13, 2009
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CERTIFICATE OF SERVICE

I hereby certify that this 13th day of November, 2009, I sent one copy of the 

foregoing motion to Respondent via United States mail, addressed as follows:

Peter James Atherton

P.O. Box 2337

Washington, D.C.  20013

I also sent copies to:

Richard S. Love

Donna M. Murasky

Office of the Solicitor General

for the District of Columbia

441 Fourth Street, NW, 6th Floor

Washington, D.C.  20001

James E. Coleman, Jr.

Sean E. Andrussier

Duke University School of Law

Science Drive & Towerview Road

Durham, NC  27708

Elena Kagan

Solicitor General of the United States

US Department of Justice

Washington, D.C.  20530

________________________________

Michael L. Martinez


