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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
UNITED STATES OF AMERICA ex rel. 
STEPHEN M. SHEA and 2PROBE LLC 
56 Heermance Place 
Suite 300 
Ridgewood, NJ 07450, 
 

Plaintiffs, 
 
v. 
 
VERIZON COMMUNICATIONS INC. 
140 West Street 
New York, NY 10007, 
 

Defendant. 
 

 
 
 
 
 
 

Civil Action No. 07-111 (GK) 

 
 

MOTION FOR RECONSIDERATION AND/OR CLARIFICATION 
 

  Pursuant to Rule 54(b) of the Federal Rules of Civil Procedure, Verizon 

Communications Inc. (“Verizon”) respectfully moves the Court to reconsider and/or clarify its 

February 23, 2012 Order and supporting Memorandum Opinion (the “Order and Opinion”) for 

the limited purpose of clarifying that: (1) the Order and Opinion contain no findings of fact or 

law with respect to the underlying allegations in the dismissed complaint because the case was 

settled prior to substantive motions or trial; and (2) for purposes of the Order and Opinion, the 
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Court assumed facts alleged by Mr. Shea to be true only because the United States did not 

contest those facts, and because it was unnecessary to consider contrary evidence that might have 

been presented.1   

Background 

         As this Court is aware, this action was filed under seal on January 17, 2007.  See Compl. 

ECF No. 1.  Verizon was not served with the complaint and became aware of the action only 

upon notification from the Department of Justice (“DOJ”) in August 2009.  On February 18, 

2011, the United States intervened for the purpose of settling the action.  See Notice of Election 

to Intervene for Settlement Purposes, ECF No. 39.  Verizon entered into a Settlement Agreement 

with the DOJ on February 23, 2011.  In the Settlement Agreement with DOJ, Verizon expressly 

denied the allegations made by Mr. Shea in his complaint as well as by the United States and 

made clear that it was settling the action solely to end the litigation.  See Settlement Agreement 

at 2 (“Verizon denies the allegations of the United States set forth in Paragraph C and the claims 

and allegations made by the Relators in the Civil Action.”).  The same day, the Court accepted 

the Joint Stipulation of Dismissal and retained jurisdiction over the action for the purpose of 

determining attorneys’ fees and costs and to enforce the terms of the Settlement Agreement.  See 

Order, ECF No. 41.  Verizon subsequently paid attorneys’ fees to Mr. Shea and the settlement 

amount to the United States.   

 The Court also ordered that the “remaining parties” appear for a March 9, 2011 Status 

Conference on March 9, 2011.  Id.  Because Verizon was not served with this sealed Order, 

notified of the Status Conference, nor asked to appear, Verizon did not attend the Status 

                                                 
1  Pursuant to Local Rule 7(m), Verizon conferred with counsel for the United States and 
counsel for Mr. Shea regarding this motion. Counsel for the United States indicated that it takes 
no position on this motion. Relator Stephen Shea maintains that Verizon would have retained the 
impermissible surcharges without his pursuit of the qui tam action. 
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Conference.  Verizon was informed about a subsequent Status Conference on March 16, 2011 

and attended that Conference. 

 Following the March 2011 Status Conferences, the United States and Mr. Shea filed 

pleadings disputing the amount of Mr. Shea’s relator’s share.  Verizon was not served with the 

motion or other papers and did not participate in the briefing because the complaint had been 

dismissed, it was not a “remaining party,” and it was not a party to the relator share dispute.  On 

February 23, 2012, the Court issued its Order and Opinion resolving the relator share dispute.  

See Order, ECF No. 70. 

Argument 

 Although the only matter adjudicated by this Court’s Order and Opinion was the amount 

and percentage of the relator share, the Order and Opinion contain statements about Verizon’s 

intent and conduct that are based on Mr. Shea’s declarations alone.  Verizon is concerned that 

some of those statements may be perceived to indicate that the Court made factual and legal 

findings regarding disputed and unresolved factual and legal issues related to Verizon’s intent 

and conduct.  Because the perception that the Court’s statements represent findings of fact or law 

may be quite damaging to Verizon, Verizon urges the Court to reconsider and/or clarify the 

Order and Opinion. 

 A motion for reconsideration under Rule 54(b) may be granted “as justice requires” to 

remedy a harm to the moving party.  Cobell v. Norton, 355 F. Supp. 2d 531, 539-40 (D.D.C. 

2005); see also Powers-Bunce v. District of Columbia, 588 F. Supp. 2d 67 (D.D.C. 2008) 

(granting motion for reconsideration following showing of harm when court failed to address 

certain summary judgment proceedings).  This standard allows the Court “broad discretion” in 

deciding whether to grant the motion.  Cobell, 355 F. Supp. 2d at 539.  The Court also may grant 
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such a motion for “other good reasons,” such as if “the Court, in dicta, drew incorrect 

inferences” and wishes “to alter the incorrect data so that its Opinion would present as accurate a 

representation of the factual background as possible.”  Id. at 540.     

        Examples in which the Order and Opinion appear to adopt Mr. Shea’s allegations include 

statements about Verizon’s purported intent to continue alleged overcharges; allegations by Mr. 

Shea that Verizon made mischaracterizations; and claims by Mr. Shea that Verizon’s charges 

were illegal:   

• “[I]t is certainly more than likely that without this lawsuit, Verizon would have continued 
to overcharge the United States indefinitely, i.e., as long as it could get away with it.” 
 Op. at 5, citing Shea Declaration ¶ 25 (“It is also my understanding that without my 
efforts to bring this qui tam suit, Verizon would have continued to overcharge the United 
States indefinitely.”). 

 
• “In addition to the $96.5 million recovery, the Government saved what would clearly 

have been continuing overcharges.”  Op. at 16. 
 
• “Without [the relators’] experience, guidance, and analysis, the fraudulent conduct might 

well have never been discovered and understood; worst of all, it would very likely have 
continued far into the future.”  Op. at 24; Order at 2. 

 
• “On December 7, 2009, Shea and his counsel made a multi-hour presentation to the 

Department of Justice, identifying significant mischaracterizations made by Verizon and 
explaining in detail why certain surcharges, which the Government had excluded, should 
be included in its analysis of damages.”  Op. at 7, citing Shea Declaration ¶ 33. 

 
• “The Government had no recognition, prior to the filing of this lawsuit, that the 

surcharges — especially the ad valorem and Federal Regulatory Fee charges — were 
illegal under the FARs and the contracts, and that therefore there was absolutely no 
justification for their payment.”  Op. at 7-8, citing Shea Declaration ¶¶ 24, 25. 

 
Each of the statements above involves a hotly contested dispute.  Verizon has strong 

factual and legal arguments to the contrary, but the issues were never litigated because the action 

was settled and dismissed.  Indeed, Verizon disputes the basic proposition that it overcharged the 

Government for the vast majority of the disputed charges.  To the contrary, Verizon was 

prepared to present strong arguments that the vast majority of the disputed charges were 
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permitted by the contract and the Federal Acquisition Regulations (“FAR”).  However, to the 

extent that Verizon may inadvertently have overcharged the Government for certain fees, 

Verizon vigorously disputes that it intended to do so — much less that it “would have continued 

to overcharge the United States indefinitely, i.e., as long as it could get away with it.”2  With 

respect to the allegation that it made “significant mischaracterizations” to the government, 

Verizon disputes that it made any “mischaracterizations” to the government.  

          Although the language in the Order and Opinion suggests that the Court found Mr. 

Shea’s allegations about Verizon to be correct, Verizon does not believe that the Court intended 

to make findings adverse to Verizon following a settlement (in which Verizon denied 

wrongdoing) and without hearing from Verizon with respect to the allegations.  As Verizon 

understands the Court’s ruling, it merely accepted the relator’s contentions (which were 

uncontested by the United States) in order to resolve the dispute between the relator and the 

Government over the allocation of fees — and not for purposes of resolving the factual basis for 

the claims settled between Verizon and the United States.  See Op. at 2 n.1 (“The Government 

did not dispute any of the facts, as opposed to the conclusions, contained in the Shea 

Declaration.”).   

However, even if any perception that the Court made findings of fact and law regarding 

Verizon were mistaken, those findings could cause significant harm to Verizon’s reputation.  The 

                                                 
2  Contrary to the impression of Verizon conveyed by Mr. Shea, Verizon is a strong partner 
with the Government on many telecommunications contracts and always endeavors to meet the 
terms of those contracts.  Toward that goal, Verizon holds regular meetings with the Government 
to ensure that the Government is satisfied with Verizon’s performance, including its billing 
practices.  Moreover, when Verizon has discovered issues in respect of its contracts with the 
Government, it has self-disclosed those issues.  For example, as this Court pointed out in the 
Opinion, “Verizon unilaterally disclosed and repaid” amounts charged for SUSF, Op. at 23, and 
“[t]he GMS fee was first brought to the Government’s attention in a July 2008 letter from 
Verizon,” id.  
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statements described above suggest that the Court actually found that Verizon intended to and 

did commit fraud, and that it would have continued to do so absent this litigation.  Because they 

are sourced only to Mr. Shea’s declarations, and because Verizon’s evidence and arguments to 

the contrary were not weighed against them, Verizon respectfully requests that the Court amend 

its Opinion and Order to clarify that the statements were simply assumed to be true for purposes 

of the relator’s share dispute between the United States and Mr. Shea, and that they do not 

represent findings with any broader application or import. 

Conclusion 

         For the foregoing reasons, Verizon respectfully requests that this Court append a footnote 

to its February 23, 2012 Opinion recognizing that:  (1) the Order and Opinion contain no 

findings of fact or law with respect to the underlying allegations in the dismissed complaint 

because the case was settled prior to substantive motions or trial; and (2) for the purposes of the 

Order and Opinion, the Court assumed facts alleged by Mr. Shea to be true only because the 

United States did not contest those facts and because it was unnecessary to consider contrary 

evidence that might have been presented.   

      Respectfully submitted, 

 

      /s/  Jennifer M. O’Connor_____________________ 
      Randolph D. Moss 
 DC Bar # 417749 
      Jennifer M. O’Connor 
 DC Bar # 460352 
      WILMER CUTLER PICKERING HALE AND DORR LLP 
      1875 Pennsylvania Avenue NW 
      Washington, D.C. 20006 
      Telephone: (202) 663-6000 
 Fax: (202) 663-6363 
      randolph.moss@wilmerhale.com 
      jennifer.o’connor@wilmerhale.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
UNITED STATES OF AMERICA ex rel. 
STEPHEN M. SHEA and 2PROBE LLC, 
 

Plaintiffs, 
 
v. 
 
VERIZON COMMUNICATIONS INC., 
 

Defendant. 
 

 
 
 
 
 
 

Civil Action No. 07-111 (GK) 

 
[PROPOSED] ORDER 

 
 On March 6, 2012, Defendant Verizon Communications, Inc. submitted under Federal 

Rule of Civil Procedure Rule 54(b) a Motion for Reconsideration and/or Clarification of the 

Court’s February 23, 2012 Order and supporting Memorandum Opinion (the “Opinion and 

Order”).  Certain statements in the Opinion and Order risk harm to Verizon and may not 

adequately represent the factual background with respect to Verizon’s conduct. 

 WHEREFORE, it is this __ day of __________, 2012, hereby 

 ORDERED that this Motion is granted; and it is further 

 ORDERED that a footnote be appended to the end of the second paragraphs of the 

Opinion and Order stating the following: “The Opinion contains no findings of fact or law in 

respect of the underlying allegations in the dismissed complaint because the case was settled 

prior to substantive motions or trial.  For the purposes of the Order and Opinion, the Court 

assumed facts alleged by Mr. Shea to be true only because the United States did not contest those 

facts and because it was unnecessary to consider evidence that might have been presented to the 

contrary of those allegations.” 
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 _______________________________ 
 Hon. Gladys Kessler 
 United States District Judge 
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CERTIFICATE OF SERVICE 
 

 We hereby certify that on this 6th day of March, 2012, a copy of the Motion for 
Reconsideration and/or Clarification and a copy of the Proposed Order were served by first class 
mail, postage pre-paid; by hand; or by CM/ECF upon: 
 
 
 United States  
 Arnold M. Auerhan  
 Civil Division 
 U.S. Department of Justice   
 601 D Street NW 
 Suite 9130   
 Washington DC 20044 
 
 Doris D. Coles-Huff  
 Assistant United States Attorney  
 U.S. Attorney’s Office for the District of Columbia 
 555 4th Street, N.W. Rm. E4216  
 Washington, DC 20530  
 
 Stephen M. Shea and 2ProbeLLC 
 Colette G. Matzzie 
 Phillips & Cohen, LLP 
 2000 Massachusetts Avenue, NW 
 1st Floor 
 Washington, DC 20036 
 
 
 /s/ Jennifer M. O’Connor________ 
   Randolph D. Moss 
  Jennifer M. O’Connor  
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