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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
UNITED STATES OF AMERICA  ) 
EX REL. STEPHEN M. SHEA and  )      C.A. No. 1:07CV00111  
2PROBE LLC,    ) 

   )   
Plaintiffs,  )           

v.      )  
       )     
Verizon Communications Inc.,  )  
       )     
   Defendant.  )    
 ___________________________________ )   
 
 

MOTION FOR LEAVE TO FILE MEMORANDUM AND SUPPORTING 
DECLARATIONS IN SUPPORT OF MOTION FOR AWARD OF RELATOR SHARE  

AND FOR ORDER SETTING BRIEFING SCHEDULE  
 

 Pursuant to 31 U.S.C. § 3730(d)(2), a Relator is entitled to 15-25% of any amounts 

recovered by the  Government as a result of a qui tam action filed by the Relator (the “Relator’s 

Share”).  Following settlement of this action, Relator and the Government were unable to agree 

on a Relator’s Share within the 15-25% range.  Initially, the Government refused to pay Relator 

the 15% minimum up front.  After Relator filed a motion to compel that minimum payment 

pending resolution of the final Relator’s Share, the Government paid Relator 15%, without 

prejudice to Relator’s right to seek a greater amount through a motion.1   

 On March 28, 2011, this Court entered an Order (Dkt. 54) referring Relator’s request for a 

Relator’s Share exceeding the 15% statutory minimum to Magistrate Judge Facciola for 

settlement purposes only and staying the briefing schedule on this issue until June 1, 2011.  On 

May 17, 2011, the parties participated in a mediation conference with Magistrate Judge Facciola 

 
1 The parties also reserved their dispute over whether Relator Shea is entitled to a share of the 
Government’s recoupment of one surcharge (damages recovered approximately $2 million).   
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but they were unable to reach a resolution of the Relator’s Share award.  Magistrate Judge 

Facciola informed the parties that he would be referring the matter back to this Court for any 

discovery and briefing.    

 Relator now seeks leave of this Court to file a Memorandum and supporting Declarations 

in support of a Relator’s Share in excess of 15%.  Relator has discussed this issue with the 

Government and understands that the position of the Department of Justice is that Relator’s 

opening brief was due June 1, 2011.  Relator does not agree with this interpretation of the March 

28 Order.  Relator understood the June 1 date to be a placeholder, not a rigid deadline, to be 

adjusted in light of the time required for the parties to attempt to mediate their dispute.  The Court 

suspended briefing until at least June 1, 2011, depending on the duration of the mediation, after 

which a new briefing schedule would be set.  At the conclusion of the May 17 mediation, Relator 

understood that both sides anticipated the Court would set a new schedule for briefing and a 

hearing.  However, if it was the Court’s intent to direct the Relator to file his opening brief on 

June 1, 2011, Relator Shea hereby requests this Court’s permission to brief the issue on the 

following modified schedule and apologizes for any misinterpretation of the Court’s Order.  

 Relator hereby proposes a schedule that is somewhat different than what Relator had 

proposed in March 2011.  It has become clear to Relator that some very limited discovery with 

respect to the parties’ positions on the appropriate Relator’s Share would be appropriate in order 

to facilitate orderly briefing.  The legal and factual question for the Court to decide in awarding 

the Relator’s Share will be the extent to which the Relator “substantially contributed” to the $93.5 

million settlement between Verizon and the United States.  The award will be made in the 

statutory range between 15% and 25%.  In this case, that range constitutes up to $ 9.35 million. 
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 Discovery is appropriate because the Relator’s “substantial contribution” is a question of 

fact.  At this point, Relator is not aware of what evidence the Government might proffer or what 

arguments it might make in support of its position that a relatively low Relator’s Share award is 

appropriate.  It would be unnecessarily wasteful, for Relator as well as this Court, for Relator to 

file an opening brief that could only guess at the Government’s theories and factual presentation, 

requiring the Relator to anticipate and brief every possible theory.  To the extent there have been 

any discussions about the Government’s position, these discussions have occurred in the context 

of confidential settlement discussions and cannot now be relied upon.  Litigation over the sum of 

nearly $10 million should not occur without any discovery.  “Trial by ambush” is no more 

appropriate here than in any other similarly significant litigation. 

 Accordingly, Relator proposes that each side provide a brief summary of the grounds for 

its position, and identify the documents and witnesses upon which it will rely.  Allowing for 

limited and focused discovery on both sides is appropriate so that the parties will most efficiently 

brief the issues for the Court’s consideration and disposition, and ample precedent exists for such 

a procedure.  See United States ex rel. Taxpayers Against Fraud v. GE, 41 F.3d 1032, 1039-40 

(6th Cir. 1994) (noting that there was “extensive discovery” related to the Relator’s share 

dispute); see also United States ex rel. Merena v. SmithKline Beecham Corp., 52 F. Supp. 2d 420, 

429 (E.D. Pa. 1998) (suggesting that both the Relator and the Government conducted discovery 

before a “seven-day evidentiary hearing” to resolve, among other issues, the relator’s share 

award). 

 Accordingly, Relator proposes the following schedule: 

(1) Within 30 days of entry of this Court’s order, the parties shall exchange statements 

setting forth all facts, documents and witnesses upon which it intends to rely to 
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support the party’s contention regarding the Relator’s Share that should be 

awarded;  

(2) Within 60 days thereafter, the parties shall conduct any further discovery that 

appears to be appropriate after review of each side’s statements; 

(3) Within 30 days thereafter, each party shall submit a pre-hearing brief or 

memorandum to the Court outlining the factual contentions and legal issues for 

each side’s position (20 page limit on briefs); 

(4) The Court could schedule a hearing as soon after submission of the pre-hearing 

briefs as possible; 

(5) Within 30 days of the Court’s hearing, each side shall submit a post-hearing brief 

or memorandum (15 page limit on briefs).  

Relator has conferred with the Government concerning this proposal, but the Government has 

declined to agree to any particular schedule at this time.  A proposed order is submitted herewith.  

Dated:  June 20, 2011   By:  __/s/ Colette G. Matzzie___ 
      Mary Louise Cohen 
      DC Bar # 298299 
      Colette G. Matzzie 
      DC Bar # 451230 
      PHILLIPS & COHEN LLP 
      2000 Massachusetts Ave, N.W. 
      Washington, D.C.  20036 
      Telephone:  (202) 833-4567 
      Fax: (202) 833-1815 
 

Attorneys for Plaintiffs/Relators Stephen Shea and 
2Probe LLC 
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