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 1. 

 Defendant William R. Clemens, by and through his attorneys, respectfully 

submits this response in opposition to the Motion to Quash filed by Non-Party House Committee 

on Oversight and Government Reform (the “Committee”). 

INTRODUCTION 

By order dated December 8, 2010, this Court authorized Mr. Clemens to issue a subpoena 

duces tecum to the Committee.  The Committee now moves to quash, asserting that the Speech 

or Debate Clause provides it with a limitless privilege that trumps the due process rights of a 

criminal defendant.  The Committee takes this position even though it possesses highly relevant 

Brady and Giglio information that Mr. Clemens cannot obtain from any other source.  The 

Committee’s expansive interpretation of the Clause should be rejected. 

The Speech or Debate Clause has finite limits and does not confer an absolute privilege 

on Congress to withhold information from a criminal proceeding. The primary purpose of the 

Clause is to preclude civil or criminal suits that seek to hold legislators liable for legislative 

activities.  Yet even in that context the Clause only protects legislators to the extent the conduct 

in question involves legitimate legislative activities.  And to the extent the Clause creates a 

testimonial privilege, it does so only for the purpose of protecting the legislators and their staff 

from the harassment of hostile questioning. 

Under this framework, the Committee’s motion is unpersuasive.  The Committee has not 

met its burden to establish that the subpoenaed documents were created in connection with 

legitimate legislative activity.  To the contrary, the Committee’s own Members called the subject 

hearing a “show trial,” “gotcha games,” and a “Roman circus.”  The hearing neither considered 

nor led to the passage of any legislation, and the Committee’s own chairman acknowledged its 

sole purpose was to pit two witnesses against each other in order to test the accuracy of one 
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portion of a privately commissioned report.  This is not legitimate legislative activity and the 

Committee has not met its burden to prove that it is. 

Even assuming arguendo that the Committee’s 2008 hearing was a legitimate legislative 

activity, the Committee’s position cannot be sustained because Mr. Clemens does not seek to use 

any of the subpoenaed materials against the Committee, its Members, or its staff.  The Clause is 

designed only to protect against interference with the activities of legislators; it is not intended to 

provide blanket confidentiality to all congressional materials. Yet this is precisely the rule urged 

by the Committee in its effort to extinguish the due process rights of the accused.  The Court 

should reject the Committee’s unprecedented and expansive reading of the Clause.  The motion 

to quash should be denied.           

PROCEDURAL BACKGROUND 

During the hearing on December 8, 2010, counsel for Mr. Clemens informed the Court of 

its intent to seek documents from both DLA Piper LLP and the Committee.  Hearing Tr., Dec. 8, 

2010, at 5-9 (Dkt. No. 27-5).1  DLA Piper is the law firm that conducted an investigation into the 

use of illegal performance enhancing substances in Major League Baseball, culminating in the 

release of the “Mitchell Report” in December 2007.2  After the release of the Mitchell Report 

and attendant publicity, the Committee, in February 2008, conducted a narrowly focused hearing 

into certain accusations made against Mr. Clemens in the Mitchell Report. 

As explained during the December 2010 hearing before this Court, Mr. Clemens’ request 

to seek documents from these third parties was premised on his constitutional right to obtain 

                                                 
1 The transcript of the December 10, 2010, hearing is attached as Exhibit D to the Committee’s 
Motion to Quash. 
2 The Mitchell Report was formally entitled “Report to the Commissioner of Baseball of an 
Independent Investigation into the Illegal Use of Steroids and Other Performance Enhancing 
Substances by Players in Major League Baseball.”  
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Brady information.  Id.  The logic of the request was self-evident given both entities’ extensive 

dealings with several key witnesses, including, as counsel for Mr. Clemens noted, “the main 

accuser in this case.”  Id.. at 5.  This position was not challenged by the government at the 

hearing.  Indeed, the government acknowledged that it shared the same concern about “anything 

that could be remotely construed as either Brady or Giglio or otherwise impeachable material” 

that was in the possession of these third parties.  Id. at 8.  The government  further stated that it 

favored a mechanism “to ensure that if there is any of this material that [the defense] team has a 

fair opportunity to review it and use if it’s admissible at trial.”  Id. 

After the hearing, the Court issued an Order authorizing Mr. Clemens to “issue 

subpoenas duces tecum requiring the third party production … of information acquired in 

conjunction with the preparation of the [Mitchell Report], as well as information acquired in 

conjunction with the proceedings conducted by the [Committee] concerning the alleged use of 

steroids and other performance-enhancing substances in Major League Baseball.”  Order, 

December 8, 2010 (Dkt. No. 7). 

On February 10, 2011, Mr. Clemens served the authorized subpoena duces tecum on the 

Committee.3  The subpoena, which is attached as Exhibit A to the Committee’s motion to quash, 

required the production of two categories of documents: 

(1) For each of the individuals listed below, all interview summaries, notes 
and memoranda related to Hearing on the Mitchell Report:  The Illegal Use of 
Steroids in Major League Baseball (February 2008), and all related proceedings 
conducted by the Committee on Oversight and Government Reform, United 
States House of Representatives, and its staff.     
 

                                                 
3 On that same date, and as authorized by the Court, Mr. Clemens also served DLA with a 
subpoena duces tecum.  The remainder of this brief will address solely the Committee’s 
subpoena and its response thereto.  The DLA subpoena is addressed in Mr. Clemens’s 
concurrently filed opposition to DLA’s motion to quash. 

Case 1:10-cr-00223-RBW   Document 30    Filed 04/06/11   Page 5 of 17



 

 4. 

(2) All communications between each of the individuals listed below or any 
person acting on behalf of any individual listed below, on the one hand, and the 
Committee on Oversight and Government Reform, United States House of 
Representatives, and its staff, on the other hand, relating to Hearing on the 
Mitchell Report:  The Illegal Use of Steroids in Major League Baseball (February 
2008), and all related proceedings. 
 

 Below these specifications, the subpoena identified 20 individuals whom the Committee 

had questioned during interviews or sworn testimony.  The list includes Brian McNamee, the one 

person in the entire world who claims to have ever witnessed Mr. Clemens use steroids or human 

growth hormone.  The list includes additional witnesses who were questioned by the Committee 

and may be called by the government in this matter, including Andrew Pettitte, Jose Canseco, 

and several physicians who either treated Mr. Clemens or reviewed his medical records. 

    The Committee has not produced any documents in response to the subpoena.  Instead, 

on March 18, 2011, the Committee filed its motion to quash.  In support of its motion, the 

Committee cites the Speech or Debate Clause of the United States Constitution and claims 

complete immunity from having to comply with a lawful subpoena authorized by this Court and 

not opposed by the government.  The Committee’s motion is without merit and should be denied.     

ARGUMENT 

I. THE COMMITTEE POSSESSES INFORMATION HIGHLY RELEVANT TO THE DEFENSE 

As the Committee acknowledges, its Members and its staff questioned numerous 

witnesses concerning Mr. Clemens’s alleged use or non-use of performance enhancing 

substances, as well as several ancillary matters, including whether Mr. Clemens attended a party 

at a teammate’s home over 12 years ago.  See Motion to Quash at 8-9.  The Committee states 

that it interviewed, deposed, or obtained affidavits from at least 20 witnesses on these and related 

topics.  Id.  The Committee admits that it is withholding from Mr. Clemens (and this Court) 
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“internal Committee notes, memoranda, and communications” about these witnesses and the 

statements they made.  Id. at 10. 

The Committee attempts to shift the focus from what it is concealing by emphasizing the 

materials it did produce to the government.  The Committee observes that it provided the 

Department of Justice with witness statements “in the form of deposition transcripts, interview 

transcripts, declarations, affidavits, and/or letters.”  Id.  The Committee points out, correctly, that 

the government produced these materials in discovery to Mr. Clemens.  Id.  The Committee thus 

contends that its prior production extinguished any need for further disclosure no matter how 

helpful the concealed materials may be to Mr. Clemens.  Id. at 21.   

The Committee’s argument is wrong for several reasons.  First, as this Court is well 

aware, the sanitized transcripts and affidavits already produced only tell part of the story.  Just as 

an agent’s notes (or an FBI 302) often illuminate or undermine subsequent grand jury or trial 

testimony, so too would the Committee’s “notes, memoranda, and communications” reveal 

inconsistencies, exaggerations, and modifications in the subsequent testimony taken by the 

Committee and the government.  These same materials may also contain other information that is 

favorable to Mr. Clemens.  Mr. Clemens is entitled to such materials under the due process 

clause and under Brady and Giglio. 

The Committee’s handling of Mr. McNamee’s statements is an important example of the 

defects in the Committee’s approach.  The Committee trumpets its disclosure of “notes of a non-

transcribed interview of Mr. McNamee regarding an instance in which he acknowledged lying to 

police investigators.”  Id. at 9.  The Committee is right – Mr. McNamee’s serial lying about this 

violent incident, to Committee staff and other constituencies, sheds significant light on his 

credibility and propensity to blame others when he is in trouble.  Yet the Committee’s point 
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raises more questions than it answers.  Why would the Committee disclose its own counsel’s 

handwritten notes about this interview, on a subject that does not involve Mr. Clemens directly, 

yet conceal other notes covering the interviews of Mr. McNamee in which he made his 

allegations against Mr. Clemens?  The Committee admits that its limited disclosure “could be 

more useful to Mr. Clemens’ defense than to the prosecution,” id. at 9, yet offers no persuasive 

rationale for its inconsistent treatment of similar materials, about the same witness, that cover the 

core issues in this case.   

The Committee’s treatment of Mr. Pettitte’s statements further underscores the infirmity 

in its inconsistent position.  The Committee points out that it disclosed Mr. Pettitte’s affidavit, 

but omits any discussion of whether Mr. Pettitte, his counsel, and Committee staff exchanged 

drafts of the affidavit and made changes to it.  Nor has the Committee disclosed any 

communications with Mr. Pettitte or his counsel that would shed light on the circumstances 

surrounding the Committee’s decision to excuse Mr. Pettitte from testifying publicly if he and 

his wife would sign sanitized affidavits.  Yet the Committee itself has admitted the procurement 

of the affidavit was riddled with “irregularities,” that Mr. Pettitte was induced to sign the 

affidavit “in lieu of [his] appearance at the February 13 hearing,” and that one of Mr. Pettitte’s 

own lawyers “told the Minority staff the Democrats asked for Andy Pettitte’s affidavit to contain 

certain information.”  U.S. House of Representatives, Staff Report, March 25, 2008, “Weighing 

The Committee Record:  A Balanced Review of the Evidence Regarding Performing Enhancing 

Drugs in Baseball,” at 33, n.100 (emphasis added).4  These communications are highly relevant 

to Mr. Pettitte’s testimony and constitute classic Brady material. 

                                                 
4 The relevant excerpts of the Staff Report are attached hereto as Exhibit A. 
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The Committee does not deny that it possesses documents relevant to these and other 

third-party communications.  Nor does the Committee dispute that it possesses additional notes 

and memoranda concerning Mr. McNamee’s statements and the statements of other important 

witnesses.  And the Committee does not challenge the proposition that these materials, if 

disclosed to Mr. Clemens, are exculpatory and could be used to impeach government witnesses.  

The sole question thus presented by the Committee’s motion is whether the Committee is entitled 

to conceal exculpatory information from the accused – information that is in the Committee’s 

possession and is sought pursuant to court-authorized subpoena – through a blanket invocation of 

the Speech or Debate Clause.  It is not. 

II. THE SPEECH OR DEBATE CLAUSE DOES NOT PERMIT THE  
COMMITTEE TO CONCEAL EXCULPATORY INFORMATION IN THIS CASE 

 
A. The Clause Does Not Create a Limitless Testimonial Privilege 

 “The Speech or Debate Clause is deceptively simple:  ‘for any Speech or Debate in either 

House, [Members of Congress] shall not be questioned in any other Place.’  U.S. CONST., art. I, § 

6, cl. 1.”  Brown & Williamson Tobacco Corp. v. Merrell Williams, 62 F. 3d 408, 415 (D.C. Cir. 

1995).  “From this terse prohibition has emerged a somewhat complicated privilege, with several 

strands.”  Id.  The privilege “protects Members against prosecutions that directly impinge upon 

or threaten the legislative process.”  Gravel v. United States, 408 U.S. 606, 616 (1972).  Further, 

“voting by Members and committee reports are protected” and “a Member’s conduct at 

legislative committee hearings, although subject to judicial review in various circumstances, as is 

legislation itself, may not be made the basis for a civil or criminal judgment against a Member 

because that conduct is within the sphere of legitimate legislative activity.”  Id. at 624 (internal 

quotation omitted, emphasis added). Put another way, the Clause “protects only those 

congressional acts properly thought to fall within the legislative function – those generally done 
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in a session of the House by one of its Members in relation to the business before it.”  Brown & 

Williamson, 62 F.3d at 415.  See also MINPECO, S.A. v. Conticommodity Services, Inc., 844 

F.2d 856, 860 (D.C. Cir. 1988) (holding privilege only applies to acts within the legislative 

sphere). 

 In contrast to the limitless immunity proposed by the Committee here, the Supreme Court 

has observed that the privilege has “finite limits”  Doe v. McMillan, 412 U.S. 306, 317 (1973).  

The Clause “does not purport to confer a general exemption upon Members of Congress from 

liability or process in criminal cases” provided that the “legislative acts of the [Member] are not 

impugned.”  Gravel, 408 U.S. at 627.  To the extent the Clause creates a testimonial privilege, “it 

does so only for the purpose of protecting the legislator and those intimately associated with him 

in the legislative process from the harassment of hostile questioning.”  In re Grand Jury 

Investigation, 587 F.2d 589, 597 (3d Cir. 1978).  The privilege is “not designed to encourage 

confidences by maintaining secrecy, for the legislative process in a democracy has only a limited 

toleration for secrecy.”  Id.  And when applied to records or third-party testimony, the privilege 

is one of “non-evidentiary use” against the Member, “not of non-disclosure.”  Id. 

B. The Committee Has Not Met Its Burden to Demonstrate that the 
Subpoenaed Documents Were Created within the Sphere of Legitimate 
Legislative Activity 

 
 The Committee strains to fit the subpoenaed documents into the protected zone of 

“legitimate legislative activity.”  The Committee claims, without citation, that “[t]he documents 

at issue were created, reviewed, and/or obtained within the legitimate legislative sphere 

inasmuch as the Committee’s investigation originated in concerns about the health of American 

youth, concerns that were aggravated with the release of the Mitchell Report.”  Motion to Quash 

at 18.  Again without citation, the Committee speculates that its inquiry into the Mitchell Report, 
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and in particular the narrow accusations against one player, Mr. Clemens, “also raised issues 

relating to education, crime, and interstate commerce (among others).”  Id. 

 The Committee’s self-serving account of its “legislative activity” cannot be reconciled 

with the statements of its own Members at the time.  During the hearing to which the Committee 

now ascribes such noble intentions, its own Members lambasted it as “a show trial,” “gotcha 

games,” and “a Roman circus.”  See U.S. House of Representatives, Hearing before the 

Committee on Oversight and Government Reform, February 13, 2008 (“Hearing Transcript”), at 

147, 151, 157.5  As Representative Westmoreland observed: 

… I’m convinced that this hearing today is a shift away from questions about 
widespread use of steroids in baseball.  And instead focuses on alleged 
wrongdoing by individuals.  I certainly hope that in the future we’ll be real careful 
about how to approach situations like this one because if we called everybody in 
sports that’s ever been accused of doing steroids before this committee then we 
would shut this down and hold nothing but hearings with athletes that have been 
accused of using performance-enhancing drugs.  That’s not our role in this 
process, and I certainly hope that this show trial will teach us that very valuable 
lesson.  The name of our committee is Oversight and Government Reform.  And I 
hope that there are more important things for oversight and reform of this 
government than alleged bad behavior of individuals. 
 

Id. at 147 (emphasis added). 
   
 Representative Foxx also criticized the hearing as being an illegitimate exercise of the 

Committee’s authority: 

I have said to the chairman myself personally that I am very concerned with the 
direction this committee has gone in the last year or so because I think we’ve been 
playing gotcha games, and I don’t agree with that.  I think there are billions of 
dollars being wasted every minute by the Federal Government and what this 
committee ought to be doing is looking, doing government oversight.  And we’re 
not doing that.  I am not a fan of holding these hearings on issues we have no 
business dealing with. 
 

Id at 151 (emphasis added).                     

                                                 
5 The relevant excerpts of the Hearing Transcript are attached hereto as Exhibit B. 
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 In his opening remarks, the then-Chairman of the Committee, Representative Waxman, 

conceded that “[t]his is an unusual hearing.”  Id. at 7.  In sharp contrast to the claims now made 

by the Committee, Representative Waxman admitted that the inquiry was not about legislation to 

protect youth, the sanctity of baseball, or any other legitimate legislative activity.  Instead, the 

hearing that day was “focused on the accuracy” of a single section of the Mitchell Report, “the 

section that is based on the information that strength and fitness coach Brian McNamee provided 

to Senator Mitchell.”  Id. at 2.  Representative Waxman emphasized that the hearing was not 

about legislation, but was instead “carefully limited” only “to the relevant facts regarding Mr. 

McNamee’s interactions with” Mr. Clemens and two former teammates.  Id. at 3.   

 In his subsequently published book, Representative Waxman admitted again that the 

purpose of the hearing was not legislative but rather “to resolve the standoff” between two 

private citizens about a private law firm’s report.  Henry Waxman, Joshua Green, THE WAXMAN 

REPORT – HOW CONGRESS REALLY WORKS (2009), at 211-12.6  More ominously, then-Member 

and now Committee Chairman Darrell Issa publicly stated that the Committee’s referral of Mr. 

Clemens to the Department of Justice for a perjury investigation “shows that this was always 

about going after Clemens” and that Representative Waxman wanted to make the referral 

“before the first deposition was taken.”  NEW YORK TIMES, “Congress Requests Clemens 

Inquiry,” February 28, 2008.7  These statements speak for themselves.          

 The Committee has not met its burden to demonstrate that the subpoenaed documents, all 

of which were created solely in connection with the “show trial” on February 13, 2008, were 

created for the requisite legitimate legislative activity.  The power to investigate “is not 

unlimited.”  Watkins v. United States, 354 U.S. 178, 187 (1957).  “There is no general authority 

                                                 
6 The relevant excerpt from Representative Waxman’s book is attached hereto as Exhibit C. 
7 The cited article is attached hereto as Exhibit D. 
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to expose the private affairs of individuals without justification in terms of the functions of 

Congress … Nor is the Congress a law enforcement or trial agency.”  Id.  Moreover, it is not 

sufficient for the Committee to say, as it has, that Mr. Clemens asked for the hearing and wanted 

the opportunity to clear his name.  See United States v. Icardi, 140 F. Supp. 383, 388 (D.D.C. 

1956) (calling a witness “to afford [him] a forum to protest his innocence” is not a legitimate 

legislative function).  And while it is true that congressional investigations generally are 

protected by the Speech or Debate Clause, see Brown & Williamson, 62 F.3d at 416, the 

protection only extends to those investigations addressing a subject “on which legislation could 

be had.”  Eastland v. United States Servicemen’s Fund, 421 U.S. 491, 504 n.15 (1975).   

 The Committee does not argue, nor could it, that the one-day “standoff” between two 

private citizens is a matter “on which legislation could be had.”8  The motion should be denied 

on this basis alone. 

C. The Privilege Does Not Apply to the Production of Documents in a Criminal 
Case Where the Member’s Legislative Activity Is Not at Issue  

 
 Even assuming that the Committee’s 2008 hearing was a legitimate legislative activity, 

which it was not, neither this criminal prosecution nor the subpoena seeks to hold any Member 

of Congress accountable for his or her participation in that activity.  Put another way, Mr. 

                                                 
8 In an effort to save its motion, the Committee points to legislation concerning steroids that was 
proposed and passed after the 2005 congressional hearings.  Motion to Quash at 4, n.3.  The 
Committee also points to legislation that had been proposed before the February 2008 hearing, 
id. at 20, but it points to no legislative activity (because there was none) that came out of the 
“show trial.” The Committee’s reliance on prior legislation simply underscores the absence of 
legitimate legislative activity in 2008.  See Hearing Transcript at 147 (Representative 
Westmoreland:  “Let me start off by saying that 2 years ago when this committee held hearings 
on this issue I supported that decision because we have jurisdiction over our Nation’s drug 
policy.  But I think it’s important how we exercise that jurisdiction.  And I’m convinced that this 
hearing today is a shift away from question about widespread use of steroids in baseball.”).  
Again, the Committee points to no specific legislation that was considered, drafted, proposed, or 
passed as a result of the “standoff” between Messrs. Clemens and McNamee.    
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Clemens does not seek to use any of the subpoenaed materials against the Committee, its 

Members, or its staff.  For this reason, the Speech or Debate Clause does not shield the 

documents requested in the subpoena. 

 The primary purpose of the Clause is not to conceal information gathered in a 

congressional inquiry from third-party subpoenas, but rather to protect against intrusions by the 

other branches of government into proper legislative activity.  See Gravel, 408 U.S. at 617 (the 

central purpose of the Clause is “to prevent intimidation of legislators by the Executive and 

accountability before a possibly hostile judiciary”).  Therefore, and as noted above, the 

testimonial privilege conferred by the Clause only protects “the legislator and those intimately 

associated with him in the legislative process from the harassment of hostile questioning.”  In re 

Grand Jury Investigation, 587 F.2d at 597.  The privilege is one of “non-evidentiary use” against 

the Member, “not of non-disclosure.”  Id.  See also id. at 596 (“Unlike privileges such as 

attorney-client, physician-patient, or priest-penitent, the purpose of which is to inhibit the 

development of socially desirable confidential relationships, the Speech or Debate privilege is at 

its core a use privilege.”) (citations omitted).9 

 Based on this authority, the Committee’s assertion of a limitless “testimonial privilege” 

should be rejected.  Mr. Clemens does not seek to question a Member of Congress, nor does he 

allege improper activity against a Member or attack any legislative acts.  Mr. Clemens simply 

seeks exculpatory documents that were generated during a Committee hearing that is concluded, 

that produced no legislation, and for which neither the executive branch nor the judiciary seeks 

                                                 
9 The D.C. Circuit reached a similar conclusion in Paisley v. CIA, 712 F.2d 686, 697 n.51 (D.C. 
Cir. 1983).  There, the court reasoned that the Clause “is designed to protect against direct 
interference with the activities of legislators; it is not intended to protect the mere confidentiality 
of their materials.”  This portion of the opinion was later vacated because the court found that its 
Speech or Debate analysis was not necessary to its holding.  Paisley v. CIA, 724 F.2d 201, 204 
(D.C. Cir. 1984).    
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to hold any Member accountable.  Under these circumstances, and given Mr. Clemens’ due 

process rights as a criminal defendant, the privilege should yield and this Court’s subpoena 

should be honored.10     

D. Mr. Clemens’ Due Process Rights Are Not Trumped by the Speech 
or Debate Clause 

   
 Like all defendants in all criminal cases, Mr. Clemens enjoys the protections of the Fifth 

and Fourteenth Amendments, as well as the Supreme Court’s decisions in Brady, Giglio, and 

their progeny.  Yet the Committee cavalierly invites this Court to hold that the Committee’s 

invocation of the Speech or Debate Clause automatically trumps a criminal defendant’s 

constitutional rights.  Motion at 20-21.  Seeking to elevate itself above the law, the Committee 

imagines that the Clause precludes production of congressional records in all cases, the balancing 

of competing interests, and even in camera review by this Court.  The Committee’s position 

offends due process and the separation of powers doctrine embedded in the Constitution.  See 

United States v. Nixon, 418 U.S. 683, 709 (1974) (rejecting claim of executive privilege:  “The 

impediment that an absolute, unqualified privilege would place in the way of the primary 

constitutional duty of the Judicial Branch to do justice in criminal prosecutions would plainly 

                                                 
10 This conclusion is not disturbed by either Brown & Williamson or MINPECO, two D.C. Circuit 
decisions that the Committee cited extensively in its opening brief, see Motion to Quash at 16-
17, and upon which it will surely rely again in its reply.  First, both decisions involved civil cases 
in which the due process rights of the accused were not implicated.  Indeed, in Brown & 
Williamson the court suggested that the testimonial privilege may yield in a criminal case that 
does not target a member.  Brown & Williamson, 62 F.3d at 419-20 (“Gravel’s sensitivities to the 
existence of criminal proceedings against persons other than Members of Congress at least 
suggest that the testimonial privilege might be less stringently applied when inconsistent with a 
sovereign interest, but is ‘absolute’ in all other contexts.”). Moreover, in both civil cases, the 
subpoena itself called into question the process by which Congress obtained documents or 
created its own reports.  See Brown & Williamson, 62 F.3d at 418 (noting that in MINPECO the 
defendants in a civil action “sought proof … that the subcommittee staff had falsified the 
[congressional] report”); id. at 412 (noting that the Brown & Williamson subpoena sought to 
retrieve documents allegedly stolen from the company’s law firm and then delivered to 
Congress).  No such issues are implicated by the subpoena served on the Committee. 
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conflict with the function of the courts under Art. III.”).  Nor is the Committee’s position 

supported by the cases it cites, two of which are unpublished orders and all of which are 

inapposite.11  The Committee’s unsupported argument should be rejected.          

III. THE SUBPOENA IS SUFFICIENTLY SPECIFIC  

  In its final argument, the Committee half-heartedly contends that the subpoena is not 

sufficiently specific.  Motion to Quash at 22-23.  This theory, however, is defeated by the 

specific information outlined above concerning Mr. McNamee, Mr. Pettitte, and the other 

witnesses interviewed by the Committee.  Moreover, the subpoena is sufficiently specific under 

Brady and Giglio because it identifies both the specific documents it seeks as well as the 

witnesses for whom it seeks them.  See Motion to Quash, Exh. A.  Finally, it bears emphasis that 

the government did not object to this subpoena on specificity grounds and the Court authorized 

its issuance after counsel for Mr. Clemens articulated its purpose and scope.  The Committee’s 

specificity argument is without merit and should be rejected. 

                                                 
11 In the one published decision cited by the Committee, United States v. Ehrlichman, 389 F. 
Supp. 95 (D.D.C. 1974), the issue before the Court was not a motion to quash a pretrial subpoena 
duces tecum, but rather the defendant’s motion to strike the trial testimony of a government 
witness.  Id. at 96.  The court denied the motion to strike, finding that the defendant was not 
entitled to “a transcript of secret, executive session proceedings” before a House intelligence 
subcommittee.  Id. at 97.  The court based its ruling on both the Secrecy Clause, U.S. Const., art. 
I, § 5, cl. 3, and the Speech or Debate Clause.  The latter holding is arguably dicta in light of the 
secrecy and intelligence considerations at play in Ehrlichman, but in any event the issue 
presented there – whether to strike witness testimony given the inability of the defendant to 
access a secret transcript from a closed intelligence hearing – is entirely distinguishable from the 
issues presented by the subpoena here.     
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CONCLUSION 

 For each of the reasons stated above, the Committee’s motion to quash should be denied 

and it should be ordered to produce all of the materials called for by the subpoena. 
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