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INTRODUCTION 

When the Age Discrimination in Employment Act was enacted back in 
1967, many employers were practicing age discrimination . . . and doing so 
openly.  It took some time for the message that age discrimination was now an 
unlawful practice which if continued must be concealed to filter down to the 
corporate personnel who make the actual employment decisions.  They continued 
for some years blithely to generate “smoking gun” evidence of age discrimination.  
By now, however, employers have largely succeeded in purging such slogans as 
“you can’t teach an old dog new tricks” from the vocabulary of their supervisory 
and personnel staffs. 

 
R. A. Posner, Aging and Old Age, at 335 (1995).  Judge Posner, nearly two decades ago, did not 

foresee that pervasive bias against older applicants for entry level faculty positions, including 

“smoking gun” evidence of ageist remarks, would persist at the Georgetown University Law 

Center.  Yet, that is precisely what happened here – Georgetown rejected Nicholas Spaeth, a 

sixty-year-old attorney with sterling credentials and a wealth of experience in government and 

the private sector, as well as law school teaching experience.  But, Georgetown never even 

considered his scholarship or qualifications.  Instead, Georgetown interviewed and hired less-

qualified candidates whose virtues were that they were several decades younger, a decade or less 

out of law school, and possessed no teaching experience in the fields for which they were hired. 

This took place in an atmosphere where numerous law school faculty repeatedly and 

openly expressed their bias in favor of young applicants through pervasive ageist remarks about 

the candidates, such as “young man,” “young tax scholars,” “his young age,” “he is a boy,” the 

“pick of the litter,” “she seems to be around 40,” “young, cute . . . girls,” a “young . . . legal 

philosopher,” and “three relatively young, quite promising lawyers.”  

Georgetown’s policy statements recognized that its peer law schools “pride themselves 

on their young cohorts,” and that it needed to search for “promising young scholars.”  

Conversely, older faculty members were denigrated by faculty members, particularly by 
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one individual who was directly involved in the hiring process in both the 2010-2011 and the 

2011-2012 academic years, when he protested that Georgetown has “an aging faculty.”  He then 

calculated the age demographics of the faculty to justify hiring younger faculty, and not another 

“middle-aged white person.”  That individual denigrated his older colleagues in business law as 

unproductive in their scholarship, with one described as an “embarrassing uncle,” whose 

“dentures . . . were out.”  He also flagged two entry level applicants on his short list as “older.”  

 Georgetown’s faculty ignored or did not even know their obligations under the Age 

Discrimination in Employment Act (ADEA) and the D.C. Human Rights Act (DCHRA) not to 

discriminate based on age.  Moreover, nobody told the faculty that they should stop making these 

ageist remarks about applicants – which Judge Posner thought would have happened by 1995.   

 Georgetown, in seeking summary judgment, claims that scholarship was the paramount 

criterion for hiring entry level faculty and that Mr. Spaeth was not hired because only one person 

reviewed his application and she did not find evidence of his scholarship.  These explanations are 

false because there is nothing in writing that scholarship is the primary hiring criterion.  In fact, 

Georgetown’s standards make clear that teaching, not scholarship, is the primary mission of the 

Law Center.  The individual whom Georgetown falsely claims was the only person to review Mr. 

Spaeth’s application admitted that she had no memory of what she reviewed or why she did not 

consider his application any further, other than that she did review his FAR form and resume.  

Moreover, two other faculty members also reviewed his application, but Georgetown has 

presented no evidence that they considered his scholarship and, in fact, has denied that they 

reviewed his application.  Finally, the scholarship of the three candidates who were hired was 

strongly criticized by faculty who were experts in those candidates’ fields, which disputes 

Georgetown’s explanation of why its one decision-maker rejected Mr. Spaeth’s application. 
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I. FACTUAL BACKGROUND.1 

A. Mr. Spaeth’s Professional Qualifications.   

Mr. Spaeth developed significant professional credentials during a legal career extending 

over several decades.  See Response to SOF No. 2.  He graduated from Stanford University (with 

honors), went to Oxford University on a Rhodes scholarship, followed by Stanford Law School, 

where he was Managing Editor of the Stanford Law Review, its second highest position.  Id.  He 

then had clerkships on the U.S. Court of Appeals for the Eighth Circuit, and with Justice Byron 

White on the Supreme Court.  Id.  Mr. Spaeth was then recruited to be a law professor by several 

law schools (including Georgetown), but he decided to enter private practice while also teaching 

a Supreme Court seminar as an adjunct at the University of Minnesota.  See Spaeth Aff. at ¶ 5.   

Mr. Spaeth then served for eight years as the Attorney General for North Dakota, where 

he handled a wide range of civil, criminal, and administrative law issues, and argued three cases, 

including an important tax case (Quill v. North Dakota) before the Supreme Court.  See 

Response to SOF No. 2.  He also conceived of, edited, and wrote large parts of the American 

Indian Law Deskbook, a major treatise, and authored numerous other publications.  See Response 

to SOF Nos. 17-18.  He then became the General Counsel or Chief Legal Officer at four major 

corporations:  GE Employers Reinsurance Corporation; Intuit; H&R Block, Inc.; and the Federal 

Home Loan Bank of Des Moines.  H&R Block and Intuit are Fortune 500 companies, both very 

important in the field of tax law.  See Response to SOF No. 2.  For six years, Mr. Spaeth also 

served as Chair of the ABA’s Amicus Curiae Committee, where he wrote, edited, and oversaw 

numerous briefs on cases pending before the U.S. Supreme Court.  See Spaeth Aff. at ¶ 8. 
                                                 
1 Citations herein are to the following sources: 

“Response to SOF No. __” = Plaintiff’s Response to Defendant’s Statement of Facts (Feb. 14, 2013); 
Radler Aff. = Affidavit of Matthew Radler (Feb. 13, 2013); and 
Spaeth Aff. = Affidavit of Nicholas Spaeth (Feb. 13, 2013). 
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In 2009, Mr. Spaeth retired from the Federal Home Loan Bank and pursued his interests 

in law school teaching as a visiting faculty member at the University of Missouri School of Law.  

Id. at ¶ 9.  During the 2010-2011 academic year, he taught Securities Law, Mergers and 

Acquisitions, Banking Law, and Accounting and Business Transactions for Lawyers, and he 

received highly favorable evaluations.  Id.  The University of Missouri also asked him to be 

available to teach tax law, and while he ultimately did not have to teach that as a separate course, 

he extensively covered tax issues in the business law courses that he did teach.  Id. at ¶ 13.  

B. Mr. Spaeth’s Application to Georgetown. 

In 2010, Mr. Spaeth researched the criteria and methods for obtaining a law school 

faculty position so that he could advance his legal career at Missouri or elsewhere.  He 

determined from faculty colleagues and the ABA’s Becoming a Law Professor: A Candidate’s 

Guide (2010), that law schools typically consider several factors as key criteria for hiring, 

including (a) graduation from an elite law school; (2) a high ranking law review position; (3) 

prestigious clerkship(s); and (4) past and potential scholarly potential.  See Spaeth Aff. at ¶ 10.  

Mr. Spaeth’s faculty colleagues and others told him that individuals with all of these credentials 

– which he had – would likely receive multiple interviews, potentially leading to job offers.  Id.   

He also learned that the American Association of Law Schools (AALS) ran a faculty 

recruitment conference each fall, at which over 170 law schools interview potential candidates.  

See Response to SOF No. 8.  In order to apply through AALS, Mr. Spaeth filled out a one-page 

FAR form, which provides limited space to list degrees (with year of graduation), teaching 

interests, prior employment and clerkships, and publications.  See Response to SOF No. 7.  Mr. 

Spaeth listed a range of business law subjects, as well as Indian Law, and several other 

substantive law fields.  Mr. Spaeth also submitted a more detailed resume that set forth his full 
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employment history and listed (on the first page) the subjects that Missouri intended to have him 

teach in the upcoming school year, i.e., “the areas of financial services regulation, securities and 

taxation.”  See Response to SOF Nos. 7 & 16; Spaeth Aff. at ¶¶ 11-13.  His FAR form and 

resume also identified the Handbook of American Indian Law and “numerous other publications” 

as part of his scholarship.  See Response to SOF Nos. 17-18. 

AALS did not tell applicants that they should include a research agenda or writing 

samples with their resume, as candidates typically do not provide such information until after 

being selected by a school for an interview.  See Spaeth Aff. at ¶¶ 11, 14.   

Similarly, Georgetown did not publish any announcement, through AALS or elsewhere, 

of what applicants were supposed to include with their FAR form, or what subject matter areas 

Georgetown was looking to hire in 2010.  Id. at ¶ 14; Response to SOF Nos. 14 & 20.  Professor 

Pillard, who signed Georgetown’s interrogatory responses, testified that she did not know of any 

such announcements or postings by Georgetown.  See Response to SOF Nos. 14 & 20.  Although 

Georgetown claimed that “many candidates” provide their research agendas and copies of 

scholarly publications, that information is usually only provided after being selected for an 

interview.  See Response to SOF Nos. 19-20.2   

C. Georgetown’s Hiring in the 2010-2011 Academic Year. 

1. The Structure of the Hiring Committees. 

Prior to 2008, Georgetown used a single Faculty Appointments Committee for both entry 

level and lateral hiring.  See Response to SOF No. 28.  Professor Bratton, who was then the 

Chair of the Faculty Appointments Committee, issued a memorandum recommending that the 
                                                 
2 Moreover, Georgetown refused to produce the resumes attached to the FAR forms for all the applicants, because 
Georgetown had destroyed most of the paper records, and had not retained the electronic files with the resumes.  
This violated Georgetown’s statutory record-keeping obligations under the ADEA and the DCHRA.  Instead, 
Georgetown only produced the resumes and the writing samples for the candidates selected for an interview, which 
they would have submitted directly to Georgetown only after being selected.  See Response to SOF No. 19.  
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committee be split into two, one for entry level hiring, and the other for lateral hiring.  The Entry 

Level Appointments Committee was to focus on recruiting a “young cohort” of recent law school 

graduates, so that Georgetown could maintain a young faculty.  Id. (“Most peer group schools 

pride themselves on their young cohorts.  Our entry level hiring has been very successful of 

late, so we presently very much include ourselves in this group.”) (emphasis added).  

Similarly, the Lateral Appointments Committee was to focus on “identifying and tracking 

promising young scholars” at other law schools.  Id. (emphasis added).  As a result, the structure 

of the hiring process at both levels strongly favored young candidates over older candidates. 

Both before and after this split, Georgetown consistently hired younger entry level 

candidates with relatively little experience as practicing attorneys.  Over the past decade, they 

had a mean age of 34.33 when interviewed (median age 34, range 30 to 46).  See Response to 

SOF No. 28 (Radler Aff. at ¶ 5).  The lateral hirees (i.e., those recruited from other law schools) 

were also relatively young, with a mean age of 49.69 (median age 52) when hired, and had 

relatively little experience in private practice or the government before joining academia (median 

5.5 years, mean 6.875 years, range 0 to 21 years).  Id. (Radler Aff. at ¶¶ 8-9). 

2. Georgetown’s Ongoing Need for Tax and Business Law Faculty. 

In 2010, Georgetown needed tax and business law candidates more than any other field, 

due to three recent vacancies in tax law, and the fact that the tax faculty had openly rejected an 

entry level tax candidate in 2009.  See Response to SOF No. 41.  Hence, the Dean charged the 

Entry Level Appointments Committee in 2010 with finding entry level candidates in those fields 

who would be acceptable to the tax faculty.  See Response to SOF No. 54 (“tax and corporations 

and other business subjects are high on the list”).  To further this goal in the 2010-2011 hiring 

cycle, the Dean created the “Ad Hoc Tax Task Force,” comprised of Professors Doran, Levitin, 
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and Langevoort, who were directed to provide oversight and assistance with the hiring of tax 

candidates by both the Entry Level Appointments Committee and the Lateral Appointments 

Committee.  See Response to SOF No. 28.   

Although Georgetown now claims that Professor Levitin did not communicate with 

Professor Pillard about Mr. Spaeth’s application, or about any of the entry level candidates, 

Professor Pillard expressly admitted that she did discuss the entry level candidates with him in 

2010.  See Response to SOF No. 75 (“I see … [in this email] that I had talked to Adam Levitin 

which I had forgotten and the other tax ad hoc members so I stand corrected.”).  And, Professor 

Levitin provided his criticism of several entry level candidates, including one who was later 

hired, in a memorandum to the Entry Level Appointments Committee.  See Response to SOF No. 

61 (“With the exception of Itai Grinberg, where we have already acted, and Eloise Pasachoff 

(whom we have not yet seen, so no opinion yet), I have not been sufficiently impressed with any 

of our entry-level candidates to support offers.”).  

3. Georgetown’s Subjective Criteria in Evaluating Applicants.  

Georgetown uses subjective criteria in evaluating the entry level applicants.  Although 

Georgetown now claims that scholarship is the primary consideration, the chair of the Entry 

Level Appointments Committee in the year that Mr. Spaeth was rejected – even for an interview 

– admitted that there was no written requirement that research and writing (or scholarship) 

weighed heavily or outweighed teaching and service.  Nor has Georgetown produced any 

document indicating that.  See Response to SOF No. 27.   

Instead, as Professor Pillard told the Entry Level Appointments Committee, they were 

looking more broadly at criteria that she admitted, “absolutely,” were subjective criteria, and did 

not include scholarship: 
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What are we looking for?  You know as well as I do.  Something like:  interesting, 
congenial, academically excellent candidates, likely to be talented and productive 
faculty colleagues, whose background and experience makes us think they will 
have something to say to us and the wider world, and to our students. 
 

Id.  Professor Pillard admitted that nothing in this statement said scholarship was the most 

important criterion.  Id. 

 Professor Pillard also testified that Georgetown’s tenure criteria “are significant” because 

Georgetown had to consider whether an entry level hire would eventually meet those criteria.  

See Response to SOF No. 38.  Yet, Georgetown’s tenure criteria make clear that education of 

students is the law school’s “primary mission,” with scholarship a secondary criterion.  Id. 

 Other faculty members expressed subjective criteria in evaluating entry level candidates.  

One faculty member said of a candidate (who was hired), that “I am totally taken by [him].  I 

want to marry him immediately.”  See Response to SOF No. 27.  Another faculty member wrote 

of two candidates that they had “similar energy – as young, cute, smart gay girls.”  Id.   

Even on those occasions where scholarship was nominally considered, another entry level 

candidate was rejected by several faculty members because he was viewed as disregarding 

feminist scholarship, with one faculty member writing that she was opposed to this candidate 

because of his viewpoints (“I am opposed to hiring someone who takes the position that [he] 

does.  Georgetown is becoming a place where it’s less than comfortable to be a feminist.  I would 

hate to see us take another step in this direction.”).  Id.  

4. Georgetown’s Review of the AALS Applications. 

Georgetown’s process for reviewing the AALS applications was not a linear progression 

leading up to a single short list as Georgetown claims, but was a constantly moving target under 

which candidates were added and dropped throughout, and the most serious candidates coming 

to be interviewed outside the AALS process.  See also Response to SOF Nos. 42, 45, 52 & 58. 
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In late August 2010, the Entry Level Appointments Committee divided up the AALS 

forms into alphabetical subsets, with each member having one-fifth of the total pool of 

candidates.  See Response to SOF No. 35-36.  Each member was responsible for identifying 

candidates within his or her subset whose backgrounds matched Georgetown’s hiring needs, 

which in that year emphasized tax and business law.  Id.; see also Response to SOF No. 54 (“tax 

and corporations and other business subjects are high on the list”).   

Professor Pillard had the last subset of the alphabet – which included Mr. Spaeth’s 

application that emphasized his background in business law and tax.  See Response to SOF No. 

63.  However, despite the Dean’s charge to the committee to identify tax and business law 

candidates, she identified no tax candidates in her group, and only one business law candidate.  

See Response to SOF No. 36.  Instead, she identified candidates in several fields that 

Georgetown did not need, particularly in constitutional law.  Id. 

Professor Pillard admitted that she reviewed his resume in 2010.  See Response to SOF 

No. 65 (“I know I looked at his resume” and “I know I looked at the FAR form and I also looked 

at the resume on the initial sweep-through.”).  However, Professor Pillard has no present 

recollection of whether she determined – in 2010 – that Mr. Spaeth’s FAR form and resume 

demonstrated a lack of scholarly intention or achievement, id., so Georgetown cannot now claim 

that she made any such assessment in 2010.  She did agree, “absolutely,” that Supreme Court 

clerkships, a Rhodes scholarship, and serving as a state Attorney General, i.e., Mr. Spaeth’s 

credentials, were all strengths or a substantial plus for a law school candidate.  See Response to 

SOF No. 2.  Although Georgetown has tried to downplay or minimize Mr. Spaeth’s contributions 

in the field of Indian Law, Professor Pillard’s short list of 19 possible interviewees from her 

subset of the FAR forms (which included Mr. Spaeth), specifically identified two individuals as 
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having an interest in “Native Am[erican] Law” and “Indian [law],” which Mr. Spaeth also 

identified on his FAR form, yet she did not select him.  See Response to SOF No. 18.  

Meanwhile, two other members of the Entry Level Appointments Committee then 

reviewed the entire set of FAR forms in order to identify additional candidates in the areas of tax 

and business law, and they came up with a number of such persons, including several from 

within Professor Pillard’s subset.  See Response to SOF Nos. 35-36 & 63.  Georgetown falsely 

argues that Professor Pillard was the “sole decision-maker” with respect to Mr. Spaeth’s 

application, id., yet Georgetown’s documents, as corroborated by Professor Pillard’s testimony, 

confirm that these two colleagues also reviewed his application yet did not select him. 

Although Georgetown now claims that the Entry Level Appointments Committee 

“excluded” candidates who did not demonstrate actual or potential high-quality scholarship, 

there were no published criteria for using “original” or “high quality” scholarship in evaluating 

candidates.  See Response to SOF No. 39.  Indeed, the committee was unable to evaluate the 

scholarship of the tax candidates, which is why the Ad Hoc Tax committee was established.  Yet, 

the Ad Hoc Tax committee’s strong criticisms of the tax candidates’ scholarship were ignored by 

the Entry Level Appointments Committee, who instead strongly recommended hiring the 

inexperienced and young tax candidates.  Id.  The Entry Level Appointments Committee also 

highly recommended other candidates whose scholarship was strongly criticized by faculty 

members who were subject matter experts in those fields.  See Response to SOF No. 61. 

5. Georgetown’s Review of Candidates who Applied Outside AALS. 

Georgetown favorably considered the younger entry level candidates who applied outside 

the AALS process, or otherwise submitted their applications directly to Georgetown in addition 

to filing a FAR form and resume with AALS.  In fact, all three hirees in the 2010-2011 hiring 
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cycle applied directly to Georgetown.  See Response to SOF No. 52 & 59.  One tax hiree (Mr. 

Grinberg) did not apply through AALS at all, and wrote to Georgetown on October 6, 2010.  Id.   

The other two hirees submitted their application materials directly to Professor Pillard in 

August 2010, before the Entry Level Appointments Committee started reviewing the AALS 

applications, id., and they did so after Professor Pillard communicated with Susannah Tobin 

(Director of Harvard’s Legal Research and Writing Program) about Georgetown’s hiring needs, 

specifically telling Ms. Tobin that:  “We have a strong need for tax scholars,” and Ms. Tobin 

responded with the names of the Legal Research & Writing instructors who were in the job 

market, which included Mr. Brooks and Ms. Pasachoff.  Id.  Indeed, when the Entry Level 

Appointments Committee members prepared at least five sets of short lists from the FAR forms 

in September 2010,   See Response 

to SOF No. 59.  .  Id.  

The only interviewee who was over 40 did not apply through AALS at all.  He was 

formerly an adjunct professor at Georgetown, and he submitted his application directly to 

Professor Pillard.  See Response to SOF No. 65.  Further, he withdrew after the initial interview 

and took an in-house position, so that he did not reach the callback stage.  Id. 

In contrast, older candidates who applied outside of, or in addition to, the AALS process 

were not favorably considered at Georgetown.  When Dean William Treanor recommended a 

Stanford Law School classmate – who was in his 50s – to Professor Pillard, she did not forward 

his application to the Entry Level Appointments Committee.  See Response to SOF Nos. 23 & 

43.  Georgetown now claims that Mr. Spaeth should have contacted an administrative director at 

the law school,3 who also was a clerk on the U.S. Supreme Court at the same time that Mr. 

                                                 
3 Georgetown’s website specifies that Professor Lauber is an Adjunct Professor of Law, so he may not have had a 
vote in faculty hiring or tenure decisions. 
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Spaeth clerked (for a different Justice).  However, Mr. Spaeth and this administrator had no 

contact in the ensuing three decades.  See Response to SOF No. 25.  Further, this administrator, 

in describing two prospects for entry level tax positions, characterized one (who was hired) as 

the “pick of the litter” (Professor Pillard agreed that he “is a puppy”), and wrote of another 

prospect that “ .”  Id.  Given his openly expressed 

bias in favor of young candidates, it would have done Mr. Spaeth no good to have contacted him.  

 The Entry Level Appointments Committee’s review of the FAR forms and resumes was a 

highly subjective process, given that there were no job announcements or postings, and no 

requirement that candidates submit a research agenda, writing samples, or letters of 

recommendation.  See Response to SOF No. 60.  The process favored young candidates who 

were recent graduates, since Georgetown favorably treated those who applied straight out of 

fellowship programs, particularly the Legal Research & Writing (“Climenko”) program at 

Harvard.  See Response to SOF No. 59.  The successive chairs of the Entry Level Appointments 

Committee both testified that they viewed the decision to become a law school faculty member 

as one made early in one’s career, and not by older candidates.  See Response to SOF No. 46 (“I 

think . . . people who want to be a professor do often identify that relatively early in their career . 

. . . more likely to be in their 30s or 40s than 60s or 70s, yes.”); Response to SOF No. 41 (a 

“typical law professor starts a career in their 30s … and therefore when you’re … comparing 

laterals, you’re comparing roughly, sort of rough age cohorts.”). 

Further, in contacting the candidates’ references, the Entry Level Appointments 

Committee focused almost entirely on references who were professors at other law schools, and 

usually did not attempt to contact references who were judges, government officials, or in private 

practice.  See Response to SOF Nos. 40 & 60.  Older applicants, such as Mr. Spaeth, who are 

Case 1:11-cv-01376-ESH   Document 95-1   Filed 02/14/13   Page 15 of 49



13 

several decades removed from their law school years, are unlikely to still have faculty contacts, 

and are more likely to provide references from government, the judiciary, or the private sector, 

who have current knowledge of their professional accomplishments.  Yet, Georgetown generally 

disregarded or ignored those professional references in the hiring process.  Id. 

6. Candidates Selected for Initial Interviews. 

 Georgetown asserted falsely that of the 25 candidates selected for initial interviews, three 

were apparently over 40 at the time of their interviews.  However, according to easily obtainable 

library reference works, only one was over 40, and even he was only 44 at the time.  See 

Response to SOF Nos. 47 & 65.  The other two candidates were both 39 at the time of their 

interviews.  Id.  These three candidates were thus 16 and 21 years younger, respectively, than 

Mr. Spaeth in 2010.  Moreover, the 44-year old candidate did not even apply through AALS, 

since he had been an adjunct professor at Georgetown, and applied directly to Georgetown after 

the AALS hiring conference.  See Response to SOF No. 65. 

 Georgetown also asserts that the candidates selected for interviews based on their FAR 

forms provided research agendas and writing samples or links to their writing samples.  

However, they did not do so until after they had been selected for interviews, upon which 

Georgetown requested that information.  See Response to SOF Nos. 19-20.  Since Georgetown 

did not retain the resumes that were attached to all 800+ FAR forms, contrary to its statutory 

record-keeping obligations, Georgetown cannot now claim that the 25 candidates provided that 

information with their FAR forms, which had limited space.  Id. 

7. Open Bias Against Older Applicants Permeated Georgetown’s Hiring. 

Georgetown’s law school faculty openly expressed their pervasive bias in favor of young 

entry level candidates throughout the hiring process, by repeatedly and favorably commenting on 
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the “youth” of candidates, while older candidates and older faculty colleagues were disregarded 

or denigrated.  Georgetown attempts to argue that the only remarks made were “junior” faculty, 

“pick of the litter,” and “best athletes,” and that those remarks did not evidence age bias.  

However, the record is replete with numerous other ageist references that express a clear 

preference for young candidates, and these ageist references permeated the hiring process.  See 

generally Response to SOF Nos. 76-77. 

Specifically with respect to the tax candidates, age was clearly a factor, if not the factor, 

in the faculty members’ evaluation of candidates.  Three professors who taught tax specifically 

described the tax candidates by their youth:  one hiree was “a very impressive young man,” 

another hiree was predicted to “become one of the leading young tax scholars,” and a third 

candidate was singled out because “ ”  See Response 

to SOF No. 41 (emphasis added).   

The faculty members who taught in other areas similarly described the tax candidates by 

virtue of their youth.  Professor Pillard wrote about one hiree, “that he is a boy,” and testified 

that he “is a puppy.”  Id. (emphasis added).  Professor Luban, also a member of the Entry Level 

Appointments Committee, wrote about the tax candidates that: “I find the idea of a strong young 

department that can talk with each other exciting.”  Id. (emphasis added).  

Further, the specific reference characterization of one tax candidate (who was hired) as 

the “pick of the litter” was specifically to that candidate’s youth, i.e., puppies, not older 

candidates, as Professor Pillard admitted: 

Q.  I want you to take a look at page four of eight, 09983.  It talks about a 
comment of Albert Lauber? 
A.  Yes. 
Q.  And he says “pick of the litter” and that refers to – 
. . . . 
Q.  The candidates would be young -- 
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A.  Itai Grinberg is a puppy. 
Q.  So you know what he is talking about? 
A.  Yes. 
 

See Response to SOF No. 77.  No one would refer to Mr. Spaeth, a highly experienced attorney, 

corporate executive, former Attorney General, and visiting law school professor, as the “pick of 

the litter” or a “puppy,” as Professor Pillard called Mr. Grinberg.  See also Response to SOF 

Nos. 41 and 76.  

This bias against older persons with respect to tax candidates continued unabated in the 

following year.  Professor Levitin – who advised Professor Pillard on the entry level candidates – 

wrote to Dean Treanor to recommend a potential lateral candidate in tax, specifically noting that 

“she seems to be around 40.”  Id. (emphasis added).   

This bias extended to all the other candidates who were brought back for callback 

interviews, as well as several other applicants who were recommended by faculty members to 

the Entry Level Appointments Committee.  See Response to SOF No. 76.   

Professor Pillard, in drafting the hiring memo for a candidate who ultimately went 

elsewhere, wrote that the committee viewed that candidate as “a talented and productive young 

scholar.”  See Response to SOF No. 76(b) (emphasis added).  She quoted a faculty member who 

said that this candidate was “unusually promising as a young academic.”  Id. (emphasis added). 

Professor Levitin, who was on the Ad Hoc Tax Task Force in 2010-2011, described an 

older professor who taught business law as an “embarrassing uncle,” and “At least when I 

walked in on him it was only his dentures that were out.”  See Response to SOF No. 76(c) 55 

(emphasis added).  Professor Pillard, in discussing this, admitted that:  “On average I would say 

more dentures are worn by more older people.”  Id. (According to Georgetown’s library catalog, 

the professor in question was 74 in 2011). 
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Professor Levitin, in reviewing entry-level candidates, prepared a spreadsheet with his 

notes on potential interviewees, and he specifically noted that two candidates were both “older,” 

referring to their age.  See Response to SOF No. 76(d).  

Professor Levitin wrote to Dean Treanor to recommend a potential lateral candidate in 

tax, specifically noting that “she seems to be around 40.”  See Response to SOF No. 76(e) 

(emphasis added).  He testified that he specifically referred to this candidate’s age because a 

“typical law professor starts a career in their 30s … and therefore when you’re … comparing 

laterals, you’re comparing roughly, sort of rough age cohorts.”  Id.  

Professor Levitin testified that the business law faculty had two cohorts, a younger group, 

“three people all of whom actually write quite a bit,” versus the “older business law faculty, there 

are some who are very active and prolific scholars . . . and there are others who are less prolific.”  

See Response to SOF No. 76(f).  He identified several older business law faculty who are not 

producing scholarship, “and then there are [yet] others who are producing scholarship but just, 

it’s not very well-regarded scholarship.”  Id.  

Professor Smith, who frequently corresponded with Professor Levitin, described two 

entry-level candidates in 2011 as having “similar energy – as young, cute, smart gay girls.”  See 

Response to SOF No. 76(g) (emphasis added). 

Professor Mikhail recommended an entry-level candidate, who he described as a “young 

Asian-American legal philosopher.”  See Response to SOF No. 76(h) (emphasis added). 

Professor Koplow wrote to Professor Pillard, “I’ve run across three relatively young, 

quite promising lawyers at State or DoD who I think would be strong candidates for hiring…”  

See Response to SOF No. 76(i) (emphasis added). 

Professor O’Sullivan, who later became Associate Dean, recommended another 
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candidate:  “It would be such a gift (and a very important jolt of energy . . . to an important part 

of the curriculum) to have a young criminal law thinker & writer.”  See Response to SOF No. 

76(j) (emphasis added).  Professor Pillard admitted that this specifically referred to “young,” not 

“junior.”  Id.  

In early February 2011, the faculty’s comments on another candidate similarly included 

ageist remarks.   

  See Response to SOF No. 76(k) (emphasis 

added).   

 

  Id. (emphasis added).   

 

 

  Id. (emphasis added). 

  

 

 

  See Response to SOF No. 76(l) (emphasis 

added).    

Id. (emphasis added). 

 

 

  See Response to SOF No. 76(m) (emphasis added). 
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8. The Callback Interviewees and the Three Hirees Are All Decades 
Younger than Mr. Spaeth, and are Significantly Less Qualified to 
Teach Tax and Administrative Law. 

 
The candidates whom Georgetown selected for interviews were all more than 15 years 

younger than Mr. Spaeth, with only one interviewee being over 40 (and even he was only 44).  

See Response to SOF No. 65.  The three candidates hired for entry level positions were only 35 

when interviewed, i.e., 25 years younger than Mr. Spaeth.  See Response to SOF No. 55. 

The three hirees are significantly less qualified than Mr. Spaeth to teach in the areas of 

tax and administrative law: 

Mr. Grinberg, hired to teach tax, did not have any clerkships, in contrast to Mr. Spaeth, 

who had clerked on the U.S. Court of Appeals for the Eighth Circuit and the U.S. Supreme 

Court.  See Response to SOF No. 56.  His experience at a law firm was limited to being an 

associate, not as a partner, in contrast to Mr. Spaeth, who had eleven years of experience at the 

partner level, and also served as the Attorney General of North Dakota, and as the General 

Counsel or Chief Legal Officer of three publicly held companies (two on the Fortune 500 list, 

both in tax).  Id.  Mr. Grinberg had no teaching experience, in contrast to Mr. Spaeth, who had 

four years of law school teaching experience, including as a Visiting Professor at the University 

of Missouri, teaching business law, including courses in which tax issues were covered.  Id. 

Mr. Brooks, also hired to teach tax, had clerked only on the First Circuit, while Mr. 

Spaeth clerked on both the Eighth Circuit and the U.S. Supreme Court.  See Response to SOF 

No. 57.  Mr. Brooks’ experience at a law firm was limited to being employed as an associate for 

five years, not as a partner, in contrast to Mr. Spaeth’s significantly greater experience.  Id.  Mr. 

Brooks’ teaching experience was limited to serving as a Legal Research & Writing Instructor 

(“Climenko Fellow”), in contrast to Mr. Spaeth, who had four years of law school teaching 
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experience, including teaching courses that covered business law and taxation.  Id. 

Ms. Pasachoff, hired to teach administrative law and educational policy, had very limited 

legal experience in private practice, less than five years as an associate, in contrast to Mr. Spaeth, 

whose extensive wsork experience included significant issues in administrative and regulatory 

law.  See Response to SOF No. 58.  Ms. Pasachoff’s law school teaching experience was limited 

to serving as a Legal Research & Writing instructor, and co-teaching a “negotiations” seminar, 

neither in the area for which she was hired.  See Response to Nos. 54 & 58.  Georgetown had no 

express need for faculty in administrative law or educational law and policy, as the Dean’s 

charge to the Entry Level Appointments Committee was to focus on candidates with business 

and tax law expertise.  Id. (“tax and corporations and other business subjects are high on the 

list”).  Her publications included a “policy paper” for the Brookings Institution, which is not a 

peer reviewed scholarly outlet.  Id. 

The faculty evaluations and the Entry Level Appointments Committee’s hiring 

memoranda had strong criticisms of each of the three hirees, particularly from faculty members 

who were subject matter experts in the fields in which the three hirees were to teach.  At the 

outset, the Entry Level Appointments Committee agreed among themselves to edit the hiring 

memos in order to remove comments that negatively compared two candidates, or otherwise 

implied that one candidate was better than the other.  See Response to SOF No. 61.  

The appointment memorandum for  
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The appointment memorandum for  

 

 

 

  The 

memorandum also recognized that this candidate had no experience in teaching.  Id.  

The appointment memorandum for  

 

  

 

 

 

  

 

The underlying faculty evaluations – which were partially excerpted into the appointment 

memoranda – are similar in their significant criticisms and lukewarm assessments.  

Professor Doran, a member of the Ad Hoc Tax committee, and who taught tax, concluded 

in his underlying evaluation memorandum that:  “My preference would be to make an offer to 

Itai Grinberg but not Jake Brooks or [another candidate].”  See Response to SOF No. 61.  

Professor Doran also stated that  
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Professor Levitin, a member of the Ad Hoc Tax Force, submitted a memo to Professor 

Pillard about “entry-level hiring in general” (dated February 8, 2011), in which he wrote, “With 

the exception of Itai Grinberg, where we have already acted, and Eloise Pasachoff (whom we 

have not yet seen, so no opinion yet), I have not been sufficiently impressed with any of our 

entry-level candidates to support offers.”  See Response to SOF No. 61.  He testified, with 

respect to two of the three tax candidates (one of whom was hired) that “I certainly had a sense 

from hallway scuttlebutt about . . . how job talks went and how candidates went, and there 

seemed to be very little enthusiasm for either of them.”  Id.  

Professor Diamond stated that “I was not overwhelmed by Mr. Brooks …. not at the top 

of my list.”  Id.  Professor Babcock said that “I was a bit underwhelmed by Jake … the focus of 

his job talk was very narrow … at least in comparison to the other candidates.”  Id.  Professor 

Thomas wrote that “Taxation seems to demand a certain degree of seasoning, and … [he] 

showed a bit of inexperience, in my view.”  Id.  

 

 

 

 

 (emphasis added). 
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9. Georgetown’s Hires During the Past Decade Have Been 
Overwhelmingly Young, with Little to No Practice Experience. 

 
Over the past decade, Georgetown consistently hired entry level candidates who are both 

young and relatively inexperienced as practicing attorneys, i.e., they had a mean age of 34.33 

when interviewed (median age only 34, range 30 to 46, with only one hiree over 40 when 

interviewed).  See Response to SOF Nos. 28 & 48 (Radler Aff. at ¶ 5).   

Georgetown falsely claimed that during the past decade, it has “hired as entry level 

professors at least two individuals who were over 40 and several others who were close to 40,” 

but Georgetown’s own documents confirm that only one entry level hiree was over 40 (i.e., 46) 

at the time of his interview, with only one other entry level hiree being 39 at the time of her 

interview.  See Response to SOF No. 48.  

Similarly, the lateral hirees over the past decade (i.e., those recruited from tenured or 

tenure-track positions at other law schools) were also relatively young, with a mean age of 49.69 

(median age of 52) when hired.  Most had little experience in private practice or government 

before joining academia (median only 5.5 years, mean 6.875 years, range 0 to 21 years).  Only 

three lateral hirees out of sixteen had more than ten years’ experience.  See Response to SOF No. 

28. (Radler Aff. at ¶¶ 8-9).  Professor Levitin testified that a “typical law professor starts a career 

in their 30s … and therefore when you’re … comparing laterals, you’re comparing roughly, sort 

of rough age cohorts.”  See Response to SOF No. 41.  

10. Georgetown’s Hiring Committees Improperly Took Age, Race, and 
Gender Into Consideration in Evaluating Applicants. 

 
In the entry level hiring process in both the 2010-2011 and 2011-2012 hiring cycles, the 

Entry Level Appointments Committee consistently recorded and reported the gender and race or 

ethnicity of the candidates who were selected for interviews.  See Response to SOF No. 31 
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(2010-2011 hiring cycle); No. 74 (2011-2012 hiring cycle).  Thus, race and gender were 

considered by the Entry Level Appointments Committee, both in identifying candidates to be 

added to the short list, and in the process of narrowing the short list, particularly when the 

committee disproportionately deleted a number of white male applicants at one stage.  Id.  Age 

was also taken into consideration when Professor Levitin flagged two candidates on a short list 

as being “older,” and they were not selected for an interview.  See Response to SOF No. 76(d). 

This recording and use of the interviewees’ demographics violated Georgetown’s 

“Affirmative Action Policy” and Georgetown’s “Equal Employment Policy,” both of which 

expressly prohibit discrimination on the basis of age, gender, or race in making hiring decisions.  

See Response to SOF No. 31.  These actions also violated the ADEA and the DCHRA, which 

similarly prohibit status-based discrimination in making hiring decisions.  Id. 

The chair of the Entry Level Appointments Committee admitted that she was unfamiliar 

with Georgetown’s Affirmative Action Plan, which prohibits the consideration of age, race, or 

gender in making hiring decisions.  Id.  Professor Levitin, who was a member of the Ad Hoc Tax 

committee, which had direct input for the entry level tax hiring in the 2010-2011 hiring cycle, 

admitted that he had no idea whether age could be taken into consideration in making hiring 

decisions.  See Response to SOF No. 74 (Question:  “Did you have any understanding whether 

the age of the faculty member is something you could take into consideration?  Answer:  “I had 

no understanding on that one way or the other.”).   

11. Georgetown’s Hiring Managers Never Told the Faculty to Stop 
Expressing their Constant Bias in Favor of Young Applicants.  

 
No Georgetown law faculty member or administrator, including the successive chairs of 

the Entry Level Appointments Committee, ever told the faculty that they should stop making 

remarks about candidates or older faculty members that reflected bias against older persons, or 
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that they could not consider age, race, or gender in hiring decisions.  See Response to SOF No. 

41 (Professor Levitin admitted that he never told another professor to stop referring to “middle-

aged white people.”).  Instead, remarks reflecting bias against older persons were incorporated 

directly into the hiring memoranda for the successful candidates.  See Part I.A.9, supra.   

AALS, at the annual hiring conference in October 2011, presented a seminar on entry 

level faculty hiring, at which one panelist, Professor Barros (Widener Law School) openly 

acknowledged the existence of age bias in law school hiring.  See Response to SOF No. 41.   

 

 

 

12. Professor Levitin’s Demographic Analyses Reflected the Pervasive 
Bias Against Older Applicants for Entry Level Positions.  

 
Georgetown argues that Professor Levitin’s extensive demographic analyses that he 

conducted in 2011 are irrelevant to this litigation.  However, his analyses over a two month 

period, presented at not one but two faculty meetings, confirm the pervasive bias against older 

applicants for entry level positions at Georgetown.  See Response to SOF Nos. 73-74. 

 These demographic analyses – which focused on the age distribution of the law faculty – 

arose in the context of Professor Bratton’s memo, which led to two hiring committees, both 

focused on hiring young faculty.  That memo explained that the Entry Level Appointments 

Committee was to focus on maintaining “young cohorts” in the faculty, while Georgetown’s 

Long Range Plan for 2004-2009 explained that the Lateral Appointments Committee was to 

focus on recruiting “promising young scholars” from other law schools.  See Response to SOF 

Nos. 28 & 65.  Professor Levitin testified that Professor Bratton was his mentor and collaborator, 

and they discussed hiring needs in business law.  See Response to SOF No. 28.  
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 Professor Levitin’s demographic analyses were given serious consideration because of 

his role in the Ad Hoc Tax committee in 2010-2011 (which arose from the tax hiring fiasco in 

the previous year).  Further, his demographic analyses also arose in the broader context in which 

he viewed the older business law faculty as unproductive compared to the younger business law 

faculty, including himself.  He testified that the business law faculty had two cohorts, a younger 

group, “three people all of whom actually write quite a bit,” versus the “older business law 

faculty, there are some who are very active and prolific scholars . . . and there are others who are 

less prolific.”  See Response to SOF No. 76(f).  He identified several older business law faculty 

who are not producing scholarship, “and then there are [yet] others who are producing 

scholarship but just, it’s not very well-regarded scholarship.”  Id. 

 Although Georgetown’s summary judgment motion only referenced Professor Levitin’s 

second presentation at a faculty meeting, that presentation was the culmination of a long series of 

analyses and communications, which all focused entirely on what he stated was the problem of 

the “aging faculty” at the law school.  See Response to SOF No. 73.   

On August 15, 2011, Professor Levitin, in one of his first acts as the incoming chair of 

the Entry Level Appointments Committee, and before classes even started, wrote to Professor 

Tushnet – who served on that committee in both 2010-2011 and 2011-2012 hiring cycles – about 

hiring priorities:  “We also really need someone junior to teach corporations / corporate finance,” 

and that Professor Brummer, a colleague under 40, “doesn’t teach either, which probably means 

that the median age of our corporate faculty is around 62.”  Id. (emphasis added). 

On August 19, 2011, Associate Dean O’Sullivan wrote to the Dean, to the Chair of the 

Lateral Appointments Committee, and to Professor Levitin, and provided them with Professor 

Bratton’s aforementioned memorandum on the hiring process, so they would have “information 
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that might assist you in your appointments duties this year.”  Id.   

Associate Dean O’Sullivan also gave Professor Levitin demographic data on the law 

school faculty.  Shortly after midnight on August 31, 2011, Professor Levitin wrote to the Dean, 

the Associate Dean, the Entry Level Appointments Committee, and the Chair of the Lateral 

Appointments Committee, about his preliminary analyses of this data.  Id.  He wrote, “We’ve got 

an aging faculty,” specifically breaking out the percentages:  “  

”  Id. (emphasis added). 

Later that same day, Professor Levitin obtained permission from the Dean to present his 

preliminary demographic analyses at the faculty meeting that day.  Id.  At that meeting, he 

discussed the fact that there was a “gap” in the business faculty between the ages of 45 and 60, 

i.e., that the business law faculty were either under 45 or over 60.  Id.  

On Sunday, September 4, 2011 (Labor Day weekend), he wrote yet again to the Dean, the 

Associate Dean, and the Entry Level Appointments Committee, to provide them with “a more 

detailed age breakdown of the faculty, sorting out business and tax law.”  Id.  He determined that 

“the median age of the business law faculty is 64,” whereas “it is 56 for the rest of the faculty.”  

Id.  Similarly, the average (mean) age of the business law faculty was 59, and the average age of 

the rest of the faculty was 56.  Id.   

On October 12, 2011, a few days before the AALS hiring conference, Professor Levitin 

made a second presentation to the faculty, with more detailed Power Points, “GULC Faculty 

Demographics: Considerations in Hiring.”  Id.  The data was broken out into five-year age 

cohorts, id., and showed that the business law faculty were, on average, significantly older than 

the rest of the faculty, and that there was a gap from about 45 to 60 in the business law faculty.  

Id.  Professor Pillard testified that at this October 12 faculty meeting, Professor Levitin “said our 
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faculty was aging.”  Id.  She also said that his presentation “I think [showed] a higher proportion 

of the business faculty were toward the senior end.”  Id.  She characterized his chart as showing 

the business faculty with “a cluster of younger business faculty and older business faculty and 

what is missing is 48 [sic, 45] to 60.  There is nobody on the business faculty in that age group.” 

 Although Georgetown now claims that the purpose, or at least one purpose, of Professor 

Levitin’s demographic analyses was to justify continued hiring of business faculty despite “the 

economic downturn,” the primary purpose of those extensive analyses of the age distribution of 

Georgetown’s law faculty was to show that there was an “aging faculty,” particularly in the 

business law area, so that Georgetown should now be hiring younger faculty.  See Response to 

SOF No. 74.  This was corroborated by two other members of the Entry Level Appointments 

Committee, both of whom specifically identified his “demographic analyses” as the reason that 

Georgetown should hire entry level candidates, not lateral candidates, who tend to be somewhat 

older.  Id. (Professor Smith wrote that “we have made plenty of lateral hires in recent years, and 

that’s not a priority for all the demographic reasons Adam [Levitin] pointed out in the last 

faculty meeting;” Professor Super similarly wrote that “I think that both the faculty 

demographics argument and the quality of these candidates” justified shifting hiring “slots 

from the laterals to us.”) (emphasis added).  Professor Smith concluded that:  “Indeed, I think 

there would be significant push-back to another lateral hire of a middle-aged white 

person.”  Id. (emphasis added).  Although Professor Levitin identified the “hole” in the business 

law faculty in the 45 to 60 year cohort, he never expressed any interest in hiring business law 

faculty over 45 to fill that gap.   

Yet, hiring younger faculty does not mean that they will stay at Georgetown for the rest 

of their career, in contrast to older faculty, as Professor Levitin admitted at his deposition.  See 
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Response to SOF No. 28.  At Georgetown, there were five law faculty members who were hired 

over the past decade, yet have already left for other law schools, including three who taught in 

business law and tax.  Those five faculty members stayed at Georgetown for an average of only 

5.6 years (median duration of 5 years, range 4 to 8 years) less than one decade before departing 

for another school.  See Response to SOF No. 28 (Radler Aff. at ¶ 12).   

D. Georgetown’s Hiring in the 2011-2012 Academic Year.4 

In 2011-2012, Professor Levitin, who had served on the Ad Hoc Tax committee in the 

previous academic year, became the Chair of the Entry Level Appointments Committee.   In this 

academic year, Georgetown still had a need for faculty to teach tax and business law, despite the 

two hires in the previous year.  See Response to SOF No. 73 (“I know we still need tax very 

badly. . . .We also really need someone junior to teach corporations / corporate finance”).  Mr. 

Spaeth again applied through AALS, and while his FAR form was reviewed by Georgetown in 

late September 2011, in advance of the Faculty Recruitment Conference, he was not selected for 

an interview, despite the continued need for tax.5   

In the fall of 2011, Professor Levitin provided  

, and Dean Treanor with the 

gender and race of the nine candidates scheduled for callback interviews.  See Response to SOF 

No. 74.  These actions violated Georgetown’s Affirmative Action Policy and Georgetown’s 

Equal Employment Policy, both of which expressly prohibit discrimination on the basis of age, 

                                                 
4 Although Mr. Spaeth does not have a claim for the 2011-2012 hiring cycle, he provides this information as it gives 
context to the hiring process at Georgetown, particularly to Professor Levitin’s age bias, as he was directly involved 
with the hiring process for tax and business law candidates in the 2010-2011 hiring cycle.  
 
5 Georgetown falsely states that Mr. Spaeth’s 2011 application was not available online until October 5, 2011, and 
that Georgetown never reviewed his application in the 2011-2012 hiring cycle.  See Summ. J. Mot., Mem. at 5 n.1.  
In fact, Georgetown’s documents confirm that his application was in a batch that was reviewed by a member of the 
Entry Level Appointments Committee on or before September 26, 2011.  See Response to SOF No. 11. 

Case 1:11-cv-01376-ESH   Document 95-1   Filed 02/14/13   Page 31 of 49



29 

gender, or race in making hiring decisions, and violated the ADEA and the DCHRA, which 

similarly prohibit status-based discrimination in making hiring decisions. 

 By late November 2011, Georgetown had decided to hire two young candidates (ages 30 

and 32), and was pursuing four other candidates.  See Response to SOF No. 11.  Earlier that 

month, Mr. Spaeth amended his complaint to add Georgetown as a defendant (ECF No. 10).  

Within one month, Dean Treanor unexpectedly cut the number of entry level hires from six to 

two, thereby ending the hiring cycle for that year.  See Response to SOF No. 11.  Less than two 

weeks later, Georgetown filed its motion to dismiss (ECF No. 20).   

II. Standard of Review. 

 This Court must deny summary judgment unless Georgetown satisfies its burden on 

summary judgment of demonstrating that no reasonable jury could find that Georgetown 

discriminated against Mr. Spaeth on the basis of his age.  See Hamilton v. Geithner, 666 F.3d 

1344, 1351 (D.C. Cir. 2012); United States v. Project on Gov’t Oversight, 454 F.3d 306, 313 

(D.C. Cir. 2006) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)).  The 

moving party must demonstrate that “no genuine dispute as to any material fact” exists, such that 

that it is “entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  In determining whether 

Georgetown has satisfied its burden, this Court must view the record as a whole, believe Mr. 

Spaeth’s evidence, and draw all justifiable inferences in his favor.  See Anderson, 477 U.S. at 

255; Hamilton, 666 F.3d at 1352.  The court must refrain from making credibility determinations 

or weighing the evidence because such functions are solely within the purview of the jury.  See 

Anderson, 477 U.S. at 255; George v. Leavitt, 407 F.3d 405, 413 (D.C. Cir. 2005).  

Summary judgment is strongly disfavored where, as here, a plaintiff’s claims turn on the 

defendant’s state of mind or intent.  See Hunt v. Cromartie, 536 U.S. 541, 552 (1999) (holding 
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that it was reversible error for the district court “to resolve the disputed fact of motivation at the 

summary judgment stage”); Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133, 141 

(2000) (“there will seldom be ‘eyewitness’ testimony as to the employer’s mental processes”). 

 Mr. Spaeth asserts age discrimination claims under the ADEA and DCHRA, which have 

different legal standards and burdens of proof.   

A. Standard of Review for DCHRA Claims. 

 The DCHRA makes it unlawful for an employer to refuse to hire any individual “wholly 

or partially for a discriminatory reason based upon . . . age . . . .”  D.C. Code § 2-1402.11(a)(1) 

(emphasis added).  The D.C. Court of Appeals affirmatively recognized that an employee carries 

his burden of persuasion under the DCHRA in an age discrimination case when he shows that the 

adverse action was motivated “in part” by discriminatory animus.  See Furline v. Morrison, 953 

A.2d 334, 353 (D.C. 2008); see also Hall v. Abigail Adams Nat’l Bancorp., Inc., No. 92-CA-

5847, 121 Daily Wash. L. Reporter 2101, 2105, 1993 WL 616686, at *2 (D.C. Sup. Ct. Sept. 10, 

1993) (Huvelle, J.) (“[T]he D.C. Human Rights Act makes clear that liability will attach if there 

is a ‘wholly or partially’ discriminatory reason for the defendant’s conduct.”).  Thus, if this Court 

finds that a reasonable jury could conclude that Mr. Spaeth has created a genuine dispute on the 

question of whether Georgetown refused to interview or hire him “in whole or part” because of 

his age, it must deny Georgetown’s motion for summary judgment.  Furline, 953 A.2d at 353.  

B. Standard of Review for ADEA Claims.6 

 The ADEA makes it unlawful for an employer “to refuse to hire . . . any 

individual . . . because of such individual’s age.”  29 U.S.C. § 623(a)(1) (emphasis added).   
                                                 
6 This Court must reject Georgetown’s attempt to conflate the ADEA’s but-for causation standard with the 
DCHRA’s less burdensome “wholly or partially” causation standard.  Failing to do so would be “antithetical to the 
City Council’s stated goal for enacting the Human Rights Act . . . ‘to secure an end in the District of Columbia to 
discrimination for any reason other than that of individual merit.’”  Hall, 121 Daily Wash. L. Reporter at 2105, 1993 
WL 616686, at *2 (emphasis added) (quoting D.C. Code § 1-2501, now codified at D.C. Code § 2-1402.1). 
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The Supreme Court has interpreted the ADEA’s “because of” language as requiring a plaintiff to 

“prove by a preponderance of the evidence . . . that age was the ‘but for’ cause of the challenged 

employment action.”  Gross v. FBL Fin. Servs., Inc., 557 U.S. 167, 180 (2009).  “In order to 

prevail at summary judgment, the plaintiff in an ADEA case must show that a reasonable jury 

could find his age was the ‘but-for’ cause of the employment action he challenges.”  Schuler v. 

Pricewaterhousecoopers, LLP, 595 F.3d 370, 376 (D.C. Cir. 2012).  

 The D.C. Circuit has approved the use of the McDonnell Douglas framework to analyze 

ADEA claims.  See Schuler, 595 F.3d at 376-77.  When applying this framework at the summary 

judgment stage, the Court need not scrutinize the plaintiff’s prima facie case.  Jones v. Bernanke, 

557 F. 3d 670, 678 (D.C. Cir. 2009).  Instead, once the employer asserted a legitimate, 

nondiscriminatory reason for the adverse employment action, the inquiry turns to “the ultimate 

issue of [discriminat]ion  vel non.”  Id. (emphasis in original).  This does not mean that the 

evidence a plaintiff uses to establish a prima facie case of discrimination is irrelevant at summary 

judgment.  Hamilton, 666 F.3d at 1351.  Indeed, the court must consider such evidence along 

with evidence the plaintiff presents to attack the employer’s proffered explanation for its actions 

and any further evidence of discrimination in deciding whether a reasonable jury could find that 

the employer intentionally discriminated against the plaintiff.  Id.   

Courts “do not routinely require plaintiffs to submit evidence over and above rebutting 

the employer’s stated explanation” to defeat summary judgment, because a “factfinder’s disbelief 

of the reasons put forward by the defendant may support an inference of intentional 

discrimination.”  Id. (quoting St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 511 (1993)).  

“[O]nce the employer’s justification has been eliminated, discrimination may well be the most 

likely alterative explanation” for the adverse action.  Reeves, 530 U.S. at 153.   
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III. Summary of Argument. 

This Court must deny Georgetown’s motion for summary judgment, because Mr. Spaeth 

has put forth sufficient evidence showing that Georgetown’s stated reasons for neither 

interviewing nor hiring him are false.  Hence, he has satisfied his burden of presenting evidence 

for the jury to determine whether his age was “wholly or partially” (DCHRA) or the “but-for” 

reason for Georgetown’s rejection of his application.  Moreover, he has presented sufficient 

record evidence showing the existence of significant disputes as to material facts relating to the 

pervasive bias in favor of young applicants that permeated the entire hiring process.  

IV. Georgetown’s Stated Reasons for Not Interviewing and Hiring Mr. Spaeth 
are False.   

 
This Court must find that the record evidence shows that the reasons Georgetown has 

proffered for not interviewing and hiring Mr. Spaeth are false, thereby defeating summary 

judgment.  The Supreme Court, in an ADEA case, explained that “once the employer’s 

justification has been eliminated, discrimination may well be the most likely alterative 

explanation” for the adverse action.  Reeves, 530 U.S. at 153.  This principle applies to both Mr. 

Spaeth’s DCHRA claim, under which he need only show that age was a “wholly or partially” 

discriminatory reason for Georgetown’s conduct, see D.C. Code § 2-1402.11(a)(1), and his 

ADEA claim, under which Mr. Spaeth can show that age was the “but-for” reason by showing 

that the employer’s proffered reasons are false.  Schuler, 595 F.3d at 376. 

Georgetown argued that Mr. Spaeth was not chosen because (1) Professor Pillard was the 

sole decision maker with respect to his application and she would not have used age as a 

criterion to reject him for an interview; (2) scholarship was the paramount criterion used in 

evaluating entry level candidates and Professor Pillard determined that his application did not 

evidence outstanding scholarship; (3) Mr. Spaeth did not indicate tax as a teaching interest in his 
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application; (4) Mr. Spaeth did not provide a research agenda and writing samples with his 

resume; and (5) the three hirees had outstanding scholarship and qualifications.  Each of these 

explanations is false, as set forth below. 

 (1)  The record evidence shows that Professor Pillard was not the sole decision maker, 

and that at least two other members of the Entry Level Appointments Committee reviewed her 

subset of the FAR forms and resumes in order to identify additional candidates in the fields that 

Georgetown had particular hiring needs, i.e., tax and business law.  See Part I.C.4, supra; 

Response to SOF Nos. 35-36 & 63.  Professor Pillard confirmed at her deposition that two other 

committee members reviewed her subset of the FAR forms and resumes, and that they identified 

a number of candidates in business law and tax.  Id.  The record evidence also shows that she 

admitted to violating Georgetown’s Affirmative Action policy, which prohibits the consideration 

of age, race, or gender, in the hiring process, infra, so there is no basis to assert that she would 

not have taken Mr. Spaeth’s age into consideration.  

 (2)  The record evidence shows that scholarship was not the paramount criterion for 

evaluating entry level candidates.  Professor Pillard, Chair of the Entry Level Appointments 

Committee in 2010-2011, admitted that there were no written requirements that scholarship 

weighed heavily, or outweighed teaching and service.  See Part I.C.3, supra; Response to SOF 

No. 27.  Instead, Professor Pillard provided the Entry Level Appointments Committee with the 

following subjective criteria, which did not specify that scholarship was paramount: 

What are we looking for?  You know as well as I do.  Something like:  interesting, 
congenial, academically excellent candidates, likely to be talented and productive 
faculty colleagues, whose background and experience makes us think they will 
have something to say to us and the wider world, and to our students. 
 

Id.  Professor Pillard also referenced Georgetown’s tenure criteria for the law school as 

“significant” factors in assessing entry level candidates.  See Response to SOF No. 38.  
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However, these tenure criteria state expressly that education of students, not scholarship, is the 

“primary mission” of the law school, with scholarship only secondary.  Id.  Professor Pillard also 

took candidates’ sex and race or gender into consideration, which is not scholarship.  See 

Response to SOF No. 31.  Therefore, the only written criterion of Georgetown’s law school 

states that teaching, not scholarship, is primary. 

 Further, other faculty members used other subjective criteria in evaluating candidates, 

such as their marital status or whether two candidates might be romantically compatible.  See 

Response to SOF No. 27.  Another faculty member rejected a candidate’s scholarship because it 

did not conform to her ideal of feminist scholarship.  Id.  Therefore, scholarship was not the 

paramount or primary criterion used at Georgetown in evaluating the entry level applicants. 

Georgetown’s argument that Professor Pillard determined that Mr. Spaeth’s application 

did not evidence scholarship is false.  She testified that while she recalled reading his FAR form 

and resume in 2010, and although she found it interesting, she did not remember anything more 

specific from that review.  Georgetown has produced no contemporaneous documents showing 

what her thinking was when she rejected his application.  See Part I.C.4, supra; Response to SOF 

No. 65.  Professor Pillard admitted that Mr. Spaeth’s credentials (prestigious law school, 

clerkships, state Attorney General) were impressive credentials.  See Response to SOF No. 2.  

Professor Pillard identified two other candidates in her subset who expressed an interest in 

teaching Indian Law, yet she did not select Mr. Spaeth who not only expressed an interest in 

teaching that subject, but also edited and authored a major treatise on Indian Law.  See Response 

to SOF No. 18.  Therefore, this Court must find that there is no evidence showing that Professor 

Pillard made any assessment of Mr. Spaeth’s scholarship or scholarly potential, since she cannot 

recall anything about her review of Mr. Spaeth’s FAR form or resume, other than that she did it. 
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 (3)  Georgetown’s argument that Mr. Spaeth’s application did not indicate tax as a 

teaching interest or show any background in tax is false.  The first page, first paragraph of Mr. 

Spaeth’s resume – which was attached to his FAR form – specifically stated that he would be 

teaching in “the areas of financial services regulation, securities and taxation” at the University 

of Missouri School of Law.  See Part I.B, supra; Response to SOF Nos. 7 & 16.  His resume also 

showed that he had served as General Counsel at H&R Block and Intuit, both Fortune 500 

companies directly involved in tax issues.  Id.  Moreover, this “criterion” could not have been 

that important, because neither of the tax hirees had any experience in teaching tax. 

 (4) Georgetown’s argument that Mr. Spaeth’s application was not considered because 

he did not include a research agenda or writing sample(s) is false.  Neither AALS nor 

Georgetown notified applicants that they should include these with their FAR form, and 

Professor Pillard admitted that there was no such requirement.  See Part I.B & I.C.6, supra; 

Response to SOF Nos. 14 & 20.  Instead, the practice is that the detailed research agenda and 

writing sample(s) are not provided until after a candidate is selected for an initial interview.  Id.   

Moreover, Georgetown refused to produce the resumes for all the applicants who applied 

through AALS, and only produced the resumes and writing samples of the applicants selected for 

an initial interview.  Both Professor Pillard and Professor Levitin admitted that documents had 

been destroyed.  See Response to SOF No. 19.  This record destruction violated Georgetown’s 

statutory record-keeping obligations under the ADEA and the DCHRA, both of which require 

employers to keep all records relating to hiring decisions.  See 29 C.F.R. § 1627.3(b)(1) 

(ADEA); D.C. Code § 2-1402.52(a), (b) (2001 ed.) (DCHRA).   

 Thus, Georgetown’s argument that Mr. Spaeth was not selected because he did not 

provide a research agenda and writing sample(s) is false and unsupportable due to Georgetown’s 
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destruction of the full applications for all the individuals who applied through AALS. 

 (5) Georgetown’s argument that the three hirees had outstanding scholarship, in 

contrast to Mr. Spaeth, is also false.  As a threshold matter, even though teaching is the “primary 

mission” of the law school, none of the three hirees had any teaching experience in their fields.  

One tax hiree had no teaching experience in any subject.  See Part I.C.8, supra; Response to SOF 

No. 56.  The other tax hiree’s experience was limited to teaching Legal Research & Writing, and 

the person hired to teach in administrative law had taught only Legal Research & Writing, and 

co-teaching a negotiations seminar.  See Part I.C.8, supra; Response to SOF Nos. 57-58.  All 

three hirees had less than ten years of experience as an associate at law firms, in contrast to Mr. 

Spaeth’s far more extensive experience as a law firm partner, Attorney General of North Dakota, 

and General Counsel of four corporations.  See Part I.C.8, supra; Response to SOF Nos. 56-58.  

 Although Georgetown has cherry-picked several favorable comments about the three 

hirees from the hiring memoranda prepared by the Entry Level Appointments Committee, 

Georgetown has failed to acknowledge that the faculty who were subject matter experts in the 

fields in which these three candidates were hired had strong criticisms of their scholarship, some 

even recommending that these three not be hired.  See Part I.C.8, supra; Response to SOF No. 

61.  Indeed, the Entry Level Appointments Committee had to “scrub” the hiring memoranda to 

remove comments that negatively compared the candidates.  Id.  Even then, the memoranda 

reflected significant criticisms of their scholarship, which also demonstrates that scholarship was 

not the “paramount” criterion.  Id.  Despite these harsh criticisms of their scholarship, which 

generally recognized a lack of originality to the hirees’ work, the Entry Level Appointments 

Committee recommended that all three candidates be hired, and the full faculty agreed.  

 Therefore, this Court should find that Mr. Spaeth has shown that each and every one of 
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Georgetown’s proffered reasons for not selecting him for an interview or hiring him is false.  

Under both the ADEA’s but-for causation standard, and the DCHRA’s “wholly or partially” 

standard, this is sufficient to deny summary judgment, and to allow the jury to assess the 

disputed facts as to the pervasive age discrimination in the hiring of entry applicants. 

V. Georgetown’s Pervasive Bias Against Older Applicants.  

This Court should find that Mr. Spaeth has presented sufficient evidence as to disputed 

issues of material fact showing that pervasive bias against older entry level applicants, including 

him, as a 60-year-old candidate, permeated the entire hiring process for entry level law school 

faculty positions.  There are three categories of evidence demonstrating that the hiring process 

was systematically biased against older applicants:  (1) the structure of the hiring system; (2) the 

numerous ageist remarks in which the faculty favorably characterized applicants by their youth, 

while denigrating older colleagues; and (3) Professor Levitin’s analysis of the age demographics 

of the faculty, which were used to justify hiring young candidates, rather than older candidates.  

A. The Structure of the Hiring Process Facilitated Age Discrimination. 

The structure of the faculty hiring at Georgetown directly facilitated age discrimination, 

since the entire hiring process was geared towards interviewing and hiring young applicants.  

The Entry Level Appointments Committee focused on getting “young cohorts” in the faculty, 

while the Lateral Appointments Committee focused on “promising young scholars” at other law 

schools.  See Part I.C.1, supra.  Moreover, the entry level hiring favored those who were just out 

of law school fellow programs (particularly Harvard’s Legal Research & Writing program), and 

had recommendations from their law school professors.  See Part I.C.1 & Part I.C.5, supra.  This 

structural bias in the hiring process consistently resulted in interviewing and hiring those who 

were both young and had relatively little experience before obtaining their first law school 
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position since the young candidates’ salient point of reference was law school, not the legal 

world.  All but one of the twenty-five entry level applicants interviewed in 2010 were under 40 

(the exception was only 46), and all but one of the twenty-two entry level hires over the past 

decade were under 40 (the exception was only 44).  See Part I.C.6 & Part I.C.9, supra.  Although 

the lateral hires were slightly older when they started at Georgetown, all had similarly joined 

academia with little to no prior experience:  of the sixteen lateral hires over the past decade, only 

three had more than ten years’ experience before joining academia.  See Part I.C.9, supra.7   

B. Pervasive Bias Against Older Applicants Permeated the Hiring Process. 

This Court must find that Mr. Spaeth has presented extensive evidence of ageist remarks 

that is both relevant and compelling circumstantial evidence that age bias improperly permeated 

Georgetown’s hiring process.  This Court must consider “any further evidence of discrimination 

that may be available to the plaintiff, such as independent evidence of discriminatory statements 

or attitudes on the part of the employer.” Holcomb v. Powell, 433 F.3d 889, 897 (D.C. Cir. 

2006).  It is axiomatic that “[a]n employer’s authority to [make employment decisions] is often 

allocated among multiple agents.”  Staub v. Proctor Hosp., 131 S. Ct. 1186, 1192 (2011).  

Moreover, the Supreme Court has held it erroneous to exclude evidence of age discrimination in 

the workplace as irrelevant merely because it evinces the ageist attitudes of individuals without 

direct involvement in the challenged decision.  See Sprint/United Mgmt. Co. v. Mendelsohn, 552 

U.S. 379, 387 (2008); see also McDonnell Douglas Corp. v. Green, 411 U.S. 792, 93 (1973) 

(“Other evidence that may be relevant to any showing of pretext includes facts as to . . . [the 

defendant’s] general policy and practice with respect to [the protected class].”); Morris v. 

WMATA, 702 F.2d 1037 (D.C. Cir. 1983) (“The question of the legitimacy of the employer’s 
                                                 
7 Professor Luban, who was on the Entry Level Appointments Committee in the 2010-2011 hiring year, wrote that 
law faculty “simply don’t see themselves as lawyers,” and “hold the world of law practice at arm’s length.”  See D. 
Luban, “Faculty Pro Bono and the Question of Identity,” 49 J. Legal Educ. 58, 66-67 (1999). 
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motivation in firing the employee – i.e., the question whether an improper motive was a “but for” 

cause of the discharge – is one upon which the past acts of the employer have some bearing. . . . 

[and] also tend to show the existence of a [discriminatory] ‘custom or policy’”).   

Unlike Mendelsohn, this is not a case where the only evidence of ageist remarks that the 

plaintiff seeks to introduce is from individuals without direct involvement in the challenged 

decision.  Instead, members of the Entry Level Appointments Committee, including Professor 

Pillard, and Professor Levitin (who was on the important Ad Hoc Tax committee), were all 

involved in Georgetown’s hiring process and made numerous, wide-ranging ageist remarks that 

expressly favored young candidates.  See Part I.C.7, supra.  They and other faculty members 

referred to the candidates by their youth, such as “young man,” “young tax scholars,” “his young 

age,” “he is a boy,” the “pick of the litter,” “she seems to be around 40,” “young, cute . . . girls,” 

a “young . . . legal philosopher,” and “three relatively young, quite promising lawyers.” 

 Contrary to Georgetown’s argument, the D.C. Circuit has not classified remarks that 

illustrate discriminatory animus as “stray remarks,” even where such remarks are remote from 

the challenged action.  Talavera v. Shah, 638 F.3d 303, 311 (D.C. Cir. 2011).  Instead, courts 

recognize that comments demonstrating the workplace’s discriminatory atmosphere are relevant 

circumstantial evidence of discriminatory motive.  See, e.g., Krodel v. Young, 748 F.2d 701, 710 

(D.C. Cir. 1984) (“Age-related comments are certainly probative of discriminatory motive.”); see 

also Kelley v. Airborne Freight Corp., 140 F.3d 335, 347 (1st Cir. 1998) (“It is settled that 

statements made by decisionmakers can evidence age discrimination.  In addition, statements by 

nondecisionmakers can be evidence that a discriminatory atmosphere pervades the workplace 

and infects the company’s personnel decisions.”) (citations omitted); Walden v. Georgia-Pac. 

Corp., 126 F.3d 506, 521 (3d Cir. 1997) (“such remarks can still constitute evidence of the 
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atmosphere in which the employment decision was carried out”); Sampleton v. Potter, 271 F. 

Supp. 2d 90, 95 (D.D.C. 2003) (“code words might be evidence of bias”); Townsend v. WMATA, 

746 F. Supp. 178, 185 (D.D.C. 1990) (“Courts have recognized that ‘a discriminatory 

atmosphere [at the place of employment] . . . could serve as circumstantial evidence of 

individualized discrimination.”) (quoting Parker v. Secretary, U.S. Dep’t of Housing & Urban 

Dev., 891 F.2d 316, 322 (D.C. Cir. 1989)).  

 The D.C. Circuit’s holding in Talavera “militate[s] in favor of considering prior 

statements that could reasonably suggest discriminatory views on the part of” the employer.  

Blocker-Burnette v. District of Columbia, 842 F. Supp. 2d 329, 336 (D.D.C. 2012).  Here, 

remarks reflecting bias against older applicants were made by the Entry Level Appointments 

Committee, by Professor Levitin (a member of the Ad Hoc Tax committee), and by numerous 

other faculty members, at every stage in evaluating the candidates.  See Part I.C.7, supra.   

 Congress’s “concern that older workers were being deprived of employment on the basis 

of inaccurate and stigmatizing stereotypes,” motivated it to pass the ADEA.  Hazen Paper Co. v. 

Biggins, 507 U.S. 604, 610-11 (1993).  Discriminatory statements that demonstrate the ageist 

attitudes of both decision-makers, and those with influence over the decision-making process, 

have “become ever more critical as sophisticated discriminators render their actions increasingly 

more subtle to circumvent adverse judicial precedent.”  Ryder v. Westinghouse Electric Co., 128 

F.3d 128, 132 (3d Cir. 1997).   

 This Court should reject Georgetown’s attempt to cherry-pick the ageist remarks to 

“junior” faculty,” “best athletes,” and “pick of the litter,” because those remarks are only the tip 

of the iceberg, given the existence of numerous other, egregious ageist remarks made throughout 

the entry level hiring process.  See Part I.C.7, supra.  Even if this Court were to consider 
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Georgetown’s argument that those three remarks were ambiguous, divining the meaning of such 

statements is not the role of this Court on summary judgment.  Instead, the task of 

disambiguating ambiguous utterances is for the jury.  Shager v. Upjohn, 913 F.2d 389, 402 (7th 

Cir. 1990); see also Siegel v. Alpha Wire Corp., 894 F.2d 50, 55 (3d Cir. 1990) (explaining that 

whether an alleged ageist comment actually evidenced an ageist motive was “precisely the sort 

of question which must be left to the jury”).  The Court must therefore reject Georgetown’s 

attempts to have all ageist comments construed in its favor.  See Holcomb, 433 F.3d at 895; 

Threadgill v. Spellings, 377 F. Supp. 2d 158, 165 (D.D.C. 2005) (“For the plaintiff to survive 

summary judgment, the court must only find that, from the evidence presented, the factfinder 

could infer discrimination.”) (emphasis in original). 

C. The Faculty Age Demographic Analysis Is Also Probative of Discrimination. 

Finally, this Court should find that Professor Levitin’s extensive analyses of the age 

demographics of the law school faculty is probative of circumstantial evidence of discriminatory 

intent.  Georgetown’s attempt to segregate this analysis from its hiring decisions is unavailing, 

because Professor Levitin presented his analyses at not one but two faculty meetings, and in 

multiple emails over a two-month period with the participation and encouragement of the Dean, 

the Associate Dean, and the faculty hiring committees.  See Part I.C.12, supra.   

Moreover, his analyses arose in the context of his mentor’s (Professor Bratton’s) 

memorandum that justified recruiting young candidates, and in the context of his view of the 

older business law faculty as unproductive compared to the younger members, himself included.  

Id.  He emphasized that “we’ve got an aging faculty,” particularly in the business law and tax 

faculty, and his colleagues on the Entry Level Hiring Committee in 2011 recognized that his 

demographic reasons justified Georgetown focusing on young entry level hires, and not older 
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lateral hires – particularly not “a middle-aged white person.”  Id.  

Professor Levitin’s analyses must be considered in the context of the fact that he admitted 

that he did not know whether age could be taken into consideration in the hiring process, and that 

he never told his colleagues to stop making ageist remarks.  See Part I.C.10 & Part I.C.11, supra. 

VI. Georgetown’s Violations of Its Affirmative Action and EEO Policies.  

This Court should find that, in addition to the direct evidence that Georgetown’s stated 

reasons are false or pretextual, and the compelling circumstantial evidence that Georgetown’s 

hiring process was permeated with bias against older applicants such as Mr. Spaeth, that there 

exists substantial evidence of other conduct that is probative of discriminatory intent in the hiring 

process for entry level law faculty positions.  

 Georgetown’s violations of its Affirmative Action Policy (2009) and its “Equal 

Opportunity and Non-Discrimination in Employment” policy (2009) are further evidence of the 

discriminatory bias against older candidates, such as Mr. Spaeth.  Both policies prohibit the use 

of age, race, gender, or other protected categories in making hiring decisions, as do the federal 

anti-discrimination statutes and the DCHRA.  See Response to SOF No. 31.  Yet, both Professor 

Pillard and Professor Levitin recorded and reported the gender and race or ethnicity of the 

candidates on the short lists, and those given call back interviews, and the Entry Level 

Appointments Committee, when reviewing a short list in 2010, disproportionately deleted white 

males from further consideration.  See Response to SOF No. 31 & 74.   

Professor Pillard believed that race and gender could be used in making hiring decisions, 

see Response to SOF No. 31, and Professor Levitin did not even know whether age could be 

taken into consideration.  See Response to SOF No. 74. 

 As Judge Joyce Hens Green held, when the evidence presented at trial showed that a 
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manager exceeded the scope of an affirmative action plan in making promotional decisions, the 

“plaintiffs have met their burden of showing that defendants’ consideration of race in the . . . 

promotions was intentional and impermissible under Title VII and Section 1981.”  Dougherty v. 

Barry, 607 F. Supp. 1271, 1288 (D.D.C. 1985), remanded on other grounds, 869 F.2d 605 (D.C. 

Cir. 1989).  Here, too, Georgetown’s managers violated its Affirmative Action Policy and its 

EEO policy by using gender and race or ethnicity to make hiring decisions.  This evidence 

allows the trier of fact to infer illegal discrimination in violation of the ADEA and the DCHRA.   

VII. The Age of the Decision Maker Is Not Relevant. 

Georgetown also argues that age discrimination did not occur since the decision-maker 

was within the protected category, i.e., over 40.  As a threshold matter, there were actually three 

decision-makers who each reviewed Mr. Spaeth’s application.  But, even as to Professor Pillard 

alone, the fact that she is over 40 is irrelevant as a matter of law.  The U.S. Supreme Court 

explained that discrimination could occur within a single group:  “Because of the many facets of 

human motivation, it would be unwise to presume as a matter of law that human beings of one 

definable group will not discriminate against other members of their group.”  Oncale v. 

Sundowner Offshore Servs., Inc., 523 U.S. 75, 78 (1998) (quoting Castaneda v. Partida, 430 

U.S. 482, 499 (1977)); Smith v. Café Asia, 256 F.R.D. 247, 252 (D.D.C. 2009) (same).   

Therefore, the issue before this Court is not the age of the decision-maker(s), but whether 

they expressed bias in favor of younger applicants, thereby discriminating against older 

applicants.  As discussed in Part V, supra, there exists abundant record evidence that the entire 

hiring process for law school faculty at Georgetown was permeated with this age-related bias. 

VIII. The Age of One Hiree and One Other Interviewee Is Not Relevant.  

 Georgetown also argues that age discrimination did not occur, because at least three 
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interviewees in 2010 were apparently over 40, and at least two hirees over the past decade were 

40 or older when hired.  As a threshold matter, both statements are factually incorrect, according 

to easily obtainable library reference works, since only one interviewee – not “three” – was over 

40 years at the time of the fall 2010 interview season, and even he was only 44 in 2010, which is 

sixteen years younger than Mr. Spaeth was in 2010.  The other two interviewees identified by 

Georgetown as over 40, were actually both 39 in 2010, which is twenty-one years younger than 

Mr. Spaeth.  See Response to SOF No. 65.  Thus, out of 25 interviewees, only one was over 40. 

Similarly, according to Georgetown’s own documents, only one entry level hiree was 

over 40 (he was 46) at the time of AALS interviews, i.e. the fall of the year prior to when he 

started teaching at Georgetown, and one other entry level hiree was 39.  See Response to SOF 

No. 48.  The mean age – at the time of the AALS hiring conference (one year before they started 

teaching at Georgetown) – of all the entry level hirees during that ten year period was 34.33.  Id.  

Professor Levitin admitted that entry level hires are generally under 40.  Id.  Thus, out of 21 

entry-level hirees over the past decade, only one was over 40.  

Moreover, the ages of two comparators is irrelevant as a matter of law, since the ADEA 

does not require that all of the comparators be under 40, and the D.C. Human Rights Act covers 

all persons who are 18 or older.  O’Connor v. Consolidated Coin Caterers Corp., 517 U.S. 308, 

312 (1996) (“The fact that one person in the protected class has lost out to another person in the 

protected class is thus irrelevant, so long as he has lost out because of his age. . . . Because it 

lacks probative value, the fact that an ADEA plaintiff was replaced by someone outside the 

protected class is not a proper element of the McDonnell Douglas prima facie case.”); D.C. Code 

Ann. § 2-1401.02(2) (2001 ed.) (“‘Age’ means 18 years of age or older.”).   

Instead, what is relevant is whether the plaintiff is close in age to the comparator(s).  
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O’Connor, 517 U.S. at 312-13.  Here, Mr. Spaeth, who was 60 in 2010, was 14 years older than 

the oldest entry level hiree over the past decade, and 16 years older than the oldest interviewee in 

2010.  This sizable age gap between Mr. Spaeth and these two comparators is probative 

evidence, since Georgetown neither interviewed nor hired any entry-level applicant over 46. 

Therefore, the fact that one interviewee in 2010 (out of 25 interviewees) and one hiree 

over the past decade (out of 21 hirees), were both in their mid-40s, is legally irrelevant, since Mr. 

Spaeth was significantly older than either comparator.   

IX. CONCLUSION. 

For the foregoing reasons, this Court should find that Mr. Spaeth has presented sufficient 

record evidence showing that each of Georgetown’s reasons for not interviewing and hiring him 

are false.  Hence, he has satisfied his burden of presenting sufficient evidence for the jury to 

determine whether his age was “wholly or partially” (DCHRA) or the “but-for” (ADEA) reason 

for Georgetown’s rejection of his application.  This Court should further find that Mr. Spaeth has 

presented sufficient record evidence showing the existence of significant disputed material facts 

as to the pervasive bias in favor of young applicants that impermissibly permeated the entire 

entry level hiring process at Georgetown.   

Respectfully submitted,  

/s/ Lynne Bernabei  
_______________________________________ 
Lynne Bernabei, DC Bar # 938936 
Alan R. Kabat, DC Bar # 464258 
Bernabei & Wachtel, PLLC 
1775 T Street, N.W. 
Washington, D.C. 20009-7102 
Telephone: (202) 745-1942 
Facsimile: (202) 745-2627 
Counsel for Plaintiff. 

DATED:  February 14, 2013 
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