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Superior Court of the District of Columbia 
Civil Division 

 
Seed Works, LLC 
300 D Street, SW, Suite 410 
Washington, DC  20024 

Plaintiff, 

vs. 

Hungry Machine, Inc. 
T/A Living Social 
829 7th Street, NW, 3rd Floor 
Washington, DC  20001 
Telephone:  (866) 465-6292 
 
      Serve: 
     3H Agent Services, Inc. 
     1629 K Street, NW, Suite 300-H 
     Washington, DC  20006 
 
           and 
 
Michael Strouss 
201 I Street, NE, Apt. 1110 
Washington, DC  20002 
Telephone:  (866) 465-6292 
           and 
 
Michelle Weekley 
4201 Cathedral Avenue, NW, Apt. 904E 
Washington DC  20016 
Telephone:  (866) 465-6292 
           and 
 
Abby Kirsch 
432 Orchard Ridge Drive, # 25 
Gaithersburg, MD  20878 
Telephone:  (866) 465-6292 
 

Defendants. 
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Count I Negligent Misrepresentation (Living 
Social & Strouss) 
 
Count II Misrepresentation: Fraud in the 
Inducement (Living Social & Strouss) 
 
Count III Misrepresentation (Living Social, 
Weekley & Kirsch) 
 
Count IV Breach of Contract 
 
Count V Breach of Duty of Good Faith & 
Fair Dealing 
 
Count VI Unjust Enrichment 
 
Count VII Declaratory Relief (All 
Defendants) 
 
Count VIII Tortious Interference with 
Prospective Business Relations & Economic 
Advantage (All Defendants) 
 
Count IX Interference with Property Rights 
(All Defendants) 
 
Count X Unfair Trade (All Defendants) 
 
Count XI Request for Permanent Injunction 
(All Defendants) 
 
 

 

Complaint for Fraud, Breach of Contract & Related Claims 



 
-2- 

Seed Works, LLC, Plaintiff, by its attorney, Michael J. 

Trevelline, sues Hungry Machine, Inc. Defendant, and states: 

1. Jurisdiction of this Court is proper pursuant to D.C. 

Code §§ 11-921 (Civil Jurisdiction) & 13-423. 

2. Defendant, Hungry Machine, Inc. (“Living Social”) is 

a District of Columbia corporation operating under the business 

name of Living Social. 

3. Living Social is in the business of selling coupons of 

client merchants to subscribers to its email lists and its visitors 

to its web sites. 

4. Plaintiff Seed Works, Inc. (“Uncork’d Art”) is a 

catering and service business that also operates under the 

name of Uncork’d Art to offer painting classes accompanied to 

music and wine, the “learn to paint while sipping wine classes.”   

5. In 2011, Uncork’d Art experimented with offering 

such learn to paint while sipping wine classes and through 

business research developed a formula for operating such 

classes at a profit. 

6. In or about 16 March 2011, Uncork’d Art contacted 
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Living Social and began discussing with Living Social the 

prospect of Living Social promoting the art classes. 

7. In these March discussions, Living Social’s 

representative was Michael Strouss. 

8. It was implicitly communicated by Living Social in 

these discussions that Living Social would promote Uncork’d 

Art’s business and not compete with it in any way, either during 

the promotion or after. 

9. It was implicitly communicated by Living Social in 

these discussions that Living Social’s intent was to promote 

merchants that contacted it for promotion services and that 

Living Social was not mining prospective client merchants for 

business ideas and opportunities in order to compete with the 

prospective merchant clients. 

10. On 31 March 2011, Uncork’d Art and Living Social 

signed a 7-page agreement on Living Social order form 

whereby Living Social undertook to promote Uncork’d Art’s 

upcoming learn to paint while sipping wine classes. 

11. Living Social was to be compensated by a 50% 



 
-4- 

commission under this agreement. 

12. In this promotional work, Uncork’d Art was obliged 

to provide to Living Social highly confidential proprietary 

business information, including but not limited to: 

01. How many participants to expect per class. 

02. How many classes to schedule for optimum 

sales. 

03. When to schedule classes for optimum sales. 

04. How to input customers into the scheduling 

and reservation system. 

05. At what hours to schedule classes for 

optimum sales. 

06. What would be the expected revenues from 

the classes. 

07. What is the best pricing for the classes. 

08. What is the best décor for the classes. 

09. What is the best ambience for the classes. 

10. What are the best types of food and drink to 

serve during the classes. 
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13. Uncork’d Art’s classes promoted by Living Social 

were successful and profitable. 

14. These classes were held beginning in April 2011. 

15. When Living Social noticed how successful 

Uncork’d Art was with the learn to paint while sipping wine 

classes, Living Social stood up its own classes to compete with 

Uncork’d Art.   

16. Living Social’s competing classes are causing 

commercial damage to Uncork’d Art including a decline in 

revenues. 

17. Uncork’d Art alleges on information and belief that it 

is business practice of Living Social to learn of confidential 

business ideas and practices through Living Social’s promoting 

work and then to profit from the confidential information by 

competing against Living Social’s successful merchant clients. 

18. In the alternative, Living Social alleges on 

information and belief that Living Social’s profitability has not 

meet with expectations so that Living Social is now resorting to 

the underhanded business practice described in the above 
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paragraph. 

Count I:  Negligent Misrepresentation:  Fraud in the 
Inducement; Rescission; Injunction 

(Living Social & Strouss) 
19. Plaintiff repeats and realleges all of the allegations 

contained in all previous paragraphs as if set forth at length 

herein. 

20. Defendants Living Social, through its representative 

Michael Strouss made repeated false, implicit statements to 

Uncork’d Art in or about 28-31 March 2011, assuring Uncork’d 

Art that Living Social would not compete against Uncork’d Art.  

21. Defendants Living Social, through its representative 

Michael Strouss made repeated false, implicit statements to 

Uncork’d Art in or about 28-31 March 2011, assuring Uncork’d 

Art that Living Social would not use Uncork’d Art’s confidential 

business information. 

22. Strouss made these representations both in 

telephone conversations and by email. 

23. Uncork’d Art reasonably relied on these statements 

as Stouss was Living Social’s authorized representative and 
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represented that Living Social was in the business of promoting 

the businesses of merchants such as Uncork’d Art and not 

competing against them. 

24. In reliance thereon, Uncork’d Art entered into the 31 

March 2011 agreement and revealed confidential information. 

25. Living Social in competing against Uncork’d Art by 

offering learn to paint while sipping wine classes has caused 

loss of revenues, lost profits, loss of business opportunities, and 

other damage in the amount of $500,000, the exact amount to 

be proved at trial. 

26. By reason of the foregoing, Defendants Living 

Social and Strouss are liable to Plaintiff for damages of 

$500,000 in compensation damages, the exact amount to be 

proved at trial, and $1,000,000 in punitive damages, rescission 

of the agreement; an order enjoining Defendants Living Social 

and Strouss from competing against Plaintiff. 

Count II:  Misrepresentation: Fraud in the Inducement; 
Rescission 

(LivingSocial & Strouss) 
27. Plaintiff repeats and realleges all of the allegations 
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contained in all previous paragraphs as if set forth at length 

herein. 

28. Defendant Living Social, through its representative 

Michael Strouss made repeated false, implicit statements to 

Uncork’d Art in February and March 2011, assuring Uncork’d 

Art that Living Social would not compete against Uncork’d Art.  

29. Defendant Living Social, through its representative 

Michael Strouss made repeated false, implicit statements to 

Uncork’d Art in February and March 2011, assuring Uncork’d 

Art that Living Social would not use Uncork’d Art’s confidential 

business information. 

30. Strouss made these representations both in 

telephone conversations and by email to Uncork’d Art’s agent 

Alabaje Francis. 

31. Uncork’d Art reasonably relied on these statements 

as Stouss was Living Social’s authorized representative and 

represented that Living Social was in the business of promoting 

the businesses of merchants such as Uncork’d Art and not 

competing against them. 
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32. Living Social in competing against Uncork’d Art by 

offering learn to paint while sipping wine classes has caused 

loss of revenues, lost profits, loss of business opportunities, and 

other damage in the amount of $500,000, the exact amount to 

be proved at trial. 

33. Living Social promoted its own such classes, the 

first beginning on 6 February 2012. 

34. The foregoing representations made by Defendants 

Living Social and Strouss were false and fraudulent and were 

made by Defendants as part of a scheme or artifice to defraud. 

35. The representations were known by Defendants to 

be false when made and were made with intent to deceive 

Uncork’d Art and with intent that Uncork’d Art rely upon them 

and to induce Uncork’d Art to enter into the 31 March 2011 

agreement and other agreements to promote subsequent such 

classes of Uncork’d Art. 

36. The representations were material and, at the time 

they were made, Uncork’d Art believed them and did not know 

the truth and in reliance thereon Uncork’d Art was induced to 
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enter into the 31 March 2011 agreement and to divulge 

confidential business information described above to its 

detriment. 

37. The course of conduct of Defendants Living Social 

and Strouss as described above was deliberately undertaken 

and was committed in wanton, willful, and reckless disregard of 

Uncork’d Art’s rights and was attended by malice and 

vindictiveness on the part of said Defendants. 

38. By reason of the foregoing, Defendants are liable to 

Plaintiff for damages of $500,000 in compensation damages, 

the exact amount to be proved at trial, and $1,000,000 in 

punitive damages, rescission of the agreement; an order 

enjoining Defendants Living Social and Strouss from competing 

against Plaintiff. 

Count III:  Misrepresentation 
(Living Social & Weekley & Kirsch) 

39. Plaintiff repeats and realleges all of the allegations 

contained in all previous paragraphs as if set forth at length 

herein. 

40. In or about July 2011, Living Social through 
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Defendant Michelle Weekley contacted Uncork’d Art through its 

agent Alabaje Francis by email and asked whether Uncork’d Art 

would like to have other such classes promoted. 

41. Uncork’d Art responded by stating yes, but not right 

now since Uncork’d Art had to make certain preparations before 

it was ready to offer another class. 

42. In August 2011 through February 2012, Uncork’d 

Art was unaware that Living Social had become its competitor. 

43. In or about November 2011, Uncork’d Art’s Francis 

contacted Living Social asking that Living Social enter into 

another contract to promote another series of Uncork’d Art’s 

learn to paint while sipping wine classes to begin in November. 

44. Living Social through Defendant Weekley 

responded by stating that Living Social was not interested in 

running another promotion with Uncork’d Art since Living 

Social’s schedule was full and had no availability. 

45. In November, Uncork’d Art asked whether Living 

Social would like to promote other such classes of Uncork’d. 

46. On 30 November 2011, Living Social through 
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Defendant Abby Kirsch responded to Francis by email and said 

concerning the 31 March deal:  “Unfortunately, we had many 

refunds last time we ran the deal and will not be able again for 

now.” 

47. These statements of Living Social, Weekley, and 

Kirsch were false and were known by Living Social, Weekley, 

and Kirsch to be false. 

48. Defendants made these false statements in order to 

hide from Uncork’d Art the fact that Living Social was competing 

with Uncork’d Art and was already planning the classes that 

would begin on 6 February 2012 and did begin then. 

49. It was also implicitly stated by all Defendants that 

Living Social was not competing with Uncork’d Art when these 

false statements were made. 

50. In early February 2012, Living Social employee Amy 

Tsou telephoned Francis of Uncork’d Art and asked whether 

Uncork’d Art would like to have Living Social promote learn to 

paint while sipping wine classes. 

51. Tsou said in this telephone conversation that 
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Uncork’d Art’s classes promoted by the 31 March agreement 

had done quite well according to Living Social’s records. 

52. Apparently, when making this phone call Tsou was 

unaware of the fraud being perpetrated by Living Social, 

Strouss, Weekley and Kirsch. 

53. These statements of Weekley and Kirsch were false 

since the real reason was that Living Social was conducting its 

own classes that began on 6 February 2012. 

54. Weekley and Kirsch made these representations 

both in telephone conversations and by email. 

55. Uncork’d Art reasonably relied on these statements 

as Weekley and Kirsch were Living Social’s authorized 

representatives and represented that Living Social was in the 

business of promoting the businesses of merchants such as 

Uncork’d Art, not competing against them. 

56. Living Social in competing against Uncork’d Art by 

offering learn to paint while sipping wine classes has caused 

loss of revenues, lost profits, loss of business opportunities, and 

other damage in the amount of $500,000, the exact amount to 
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be proved at trial. 

57. The foregoing representations made by Defendants 

Living Social, Weekley and Kirsh were false and fraudulent and 

were made by Defendants as part of a scheme or artifice to 

defraud. 

58. The representations were known by Defendants to 

be false when made and were made with intent to deceive 

Uncork’d Art and with intent that Uncork’d Art rely upon them 

and to induce Uncork’d Art to hesitate in conducting learn to 

paint while sipping wine classes. 

59. The representations were material and, at the time 

they were made, Uncork’d Art believed them and did not know 

the truth and in reliance thereon Uncork’d Art was induced to 

postpone offering such classes and to divulge confidential 

business information described above and to scale up the size 

of such classes and extend the class deal from 26 October 

2011 to 26 April 2012 to its detriment. 

60. The course of conduct of Defendants Living Social, 

Weekley, and Kirsch as described above was deliberately 
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undertaken and was committed in wanton, willful, and reckless 

disregard of Uncork’d Art’s rights and was attended by malice 

and vindictiveness on the part of said Defendants. 

61. By reason of the foregoing, Defendants are liable to 

Plaintiff for damages of $500,000 in compensation damages, 

the exact amount to be proved at trial, and $1,000,000 in 

punitive damages, rescission of the agreement; an order 

enjoining Defendants Living Social, Weekley and Kirsch from 

competing against Plaintiff. 

Count IV:  Breach of Contract 
(Plead in the Alternative if Contract Declared 

Enforceable) 
62. Plaintiff repeats and realleges all of the allegations 

contained in all previous paragraphs as if set forth at length 

herein. 

63. As alleged above, Living Social contracted with 

Uncork’d Art on 31 March 2011 to provide promotional services 

to Uncork’d Art. 

64. Paragraph 1 of the agreement provides in part:  

“LivingSocial will promote a Voucher for the Merchant [meaning 
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Uncork’d Art] product or service … .” 

65. Paragraph 2.b of the agreement provides in part:  

“LivingSocial will offer and promote the Merchant [meaning 

Uncork’d Art] product or service identified in the Order form … .” 

66. By these provisions, Living Social obligated itself to 

promote Uncork’d Art’s learn to paint while sipping wine 

classes. 

67. Living Social breached this obligation to promote by 

competing with Uncork’d Art. 

68. Living Social breached this obligation to promote by 

taking Uncork’d Art’s confidential business information and 

using it to compete with Uncork’d Art. 

69. Paragraph 8 of the agreement provides in part:  

“LivingSocial’s cumulative liability related to direct damages will 

be limited to the commission fees received by living social 

related to the deal set forth in the order form.”   

70. This provision makes Living Social liable to 

Uncork’d Art for all commissions that Uncork’d has paid and for 

all commissions that Living Social would have paid to Uncork’d 
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Art had Uncork’d Art provided the learn art while sipping wine 

classes that Living Social is providing. 

71. Upon information and belief, Uncork’d Art alleges 

that these commissions amount to at least hundreds of 

thousands of dollars. 

72. By reason of the foregoing, Defendant is liable to 

Plaintiff for damages of $500,000, the specific amount to be 

proved at trial. 

Count V:  Breach of Breach of Duty of Good Faith & 
Fair Dealing 

(Plead in the Alternative, if Contract Declared 
Enforceable) 

73. Plaintiff repeats and realleges all of the allegations 

contained in all previous paragraphs as if set forth at length 

herein. 

74. Living Social’s conduct breached a covenant of 

good faith and fair dealing owed to Uncork’d Art regarding the 

agreement described above. 

75. This is a complete breach of the covenant of fair 

dealing and good faith and represents a breach of the entire 

contract.  
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76. The breach of this contract combined with the total 

lack of remediation attempt and intimidation by Living Social 

places Living Social in material breach of the agreement and as 

such Uncork’d Art is entitled to full compensatory damages for 

the value of the contract. 

77. By reason of the foregoing, Defendant is liable to 

Plaintiff for damages of $500,000, the specific amount to be 

proved at trial. 

Count VI:  Unjust Enrichment 

78. Plaintiff repeats and realleges all of the allegations 

contained in all previous paragraphs as if set forth at length 

herein. 

79. Uncork’d Art provided valuable confidential business 

information to Living Social. 

80. The provision of valuable information to Defendant 

conferred a benefit upon Defendant in the amount of $500,000. 

81. Defendant Living Social was aware of, and had 

knowledge of the benefits conferred upon it by Uncork’d Art and 

accepted such. 
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82. Defendant’s acceptance, retention and use of the 

confidential information provided by Uncork’d Art make it 

inequitable for Defendant Living Social to retain these benefits 

without payment of their value. 

83. The unpaid for confidential information had a value 

of $500,000, which Defendant Living Social unjustly kept the 

benefit of and never provided any payment for said information. 

84. Allowing Living Social to keep the proceeds of 

$500,000 in services would unjustly enrich Defendant. 

85. By reason of the foregoing, Defendant Living Social 

is liable to Plaintiff for damages of $500,000. 

Count VII:  Declaratory Relief 
(All Defendants) 

(Plead In the Alternative If Damages be Limited Under 
Counts IV & V) 

86. Plaintiff repeats and realleges all of the allegations 

contained in all previous paragraphs as if set forth at length 

herein. 

87. A dispute has arisen between Defendant Living 

Social and Uncork’d Art as to the existence and terms of a 31 

March 2011 agreement. 
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88. Defendants contends that the agreement is a valid 

and enforceable agreement entitling Living Social to use 

confidential business information of Uncork’d Art and even if 

liable for breach of the agreement is only liable for a few 

thousand dollars and the individual defendants are immune 

from liability because of contract provisions limiting Living 

Social’s liability. 

89. Uncork’d Art contends that the agreement is a 

contract of adhesion since Uncork’d lacked meaningful choice 

in making the contract and the terms are unreasonably 

favorable to Living Social so that the contract is 

unconscionable. 

90. An actual existing and bona fide controversy exists 

between Defendants and Uncork’d Art as to their jural and legal 

relations in respect to the 31 March 2011 agreement and the 

rights of the parties under this agreement that can be 

determined only by a declaratory judgment. 

91. By reason of the foregoing, the Court should declare 

that the 31 March 2011 agreement is unenforceable and that 



 
-21- 

Plaintiff is entitled to recover against the individual Defendants 

personally and to recover full loss of the bargain damages 

against all defendants. 

Count VIII:  Tortious Interference with Prospective 
Business Relations and Economic Advantage 

(All Defendants) 
92. Plaintiff repeats and realleges all of the allegations 

contained in all previous paragraphs as if set forth at length 

herein. 

93. Before entering into the 31 March 2011 agreement, 

Uncork’d Art had a valid expectancy of a business relationship 

with prospective students to take learn to paint while sipping 

wine classes. 

94. All Defendants had knowledge of the prospective 

relationships. 

95. All Defendants intentionally interfered with this 

expectancy by inducing or causing these prospective students 

not to take Uncork’d Art’s classes, but rather to take Living 

Social’s learn to paint while sipping wine classes. 

96. All Defendants’ egregious and fraudulent operation 
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of the illegal classes has and will continue to severely impede 

Uncork’s Art’s ability to capitalize on its investment in learn to 

paint while sipping wine classes and the goodwill associated 

with it, and to gainfully, efficiently and legitimately utilize the 

business concept to generate business and economic 

advantage. 

97. Living Social’s competing classes are causing 

commercial damage to Uncork’d Art including a decline in 

revenues. 

98. By reason of the foregoing, Defendants are liable to 

Plaintiff for damages of $500,000, the exact amount to be 

proved at trial. 

Count IX:  Interference with Property Rights 
(All Defendants) 

99. Plaintiff repeats and realleges all of the allegations 

contained in all previous paragraphs as if set forth at length 

herein. 

100. Uncork’d Art states a claim for interference with 

property rights against all defendants. 

101. Living Social’s current fraudulent use of the 
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business concept to offer learn to paint while sipping wine 

classes has and will continue to interfere with Uncork’d Art’s 

property rights to the business concept by, among other things, 

causing current and prospective customers to be confused as to 

the availability of the classes by Uncork’d Art, to mistakenly go 

to Living Social’s classes or to go to Living Social’s classes not 

knowing that Uncork’d Art offers such classes, thereby 

interfering with and depriving Uncork’d Art of business 

opportunities. 

102. Living Social’s history of poor business practices will 

cause customers to associate its business practices with 

Uncork’d Art, thus interfering with Uncork’d Art’s property rights 

in its classes. 

103. Living Social’s competing classes are causing 

commercial damage to Uncork’d Art including a decline in 

revenues. 

104. By reason of the foregoing, all Defendants are liable 

to Plaintiff for damages of $500,000, the exact amount to be 

proved at trial. 
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Count X:  Unfair Trade 
(All Defendants) 

105. Plaintiff repeats and realleges all of the allegations 

contained in all previous paragraphs as if set forth at length 

herein. 

106. Uncork’d Art states a claim of unfair trade against all 

defendants. 

107. The defendants by their use of the business concept 

of offering learn to paint while sipping wine classes and by using 

the name “wine and sip” or something to that effect has gained 

an unfair advantage over Uncork’d. 

108. Living Social has and continues to “free ride” on the 

goodwill of Uncork’d Art. 

109. This conduct of defendants is causing commercial 

damage to Uncork’d Art including a decline in revenues. 

110. By reason of the foregoing, all Defendants are liable 

to Plaintiff for damages of $500,000, the exact amount to be 

proved at trial. 

Count XI:  Request for Permanent Injunction 
(All Defendants) 



 
-25- 

64. Plaintiff repeats and realleges all of the allegations 

contained in all previous paragraphs as if set forth at length 

herein. 

65. By reason of the foregoing, Uncork’d Art is entitled 

to have Living Social, Strouss, Weekley, and Kirsch 

permanently enjoined from offering a learn to paint while sipping 

wine classes. 

 

WHEREFORE, Plaintiff requests a judgment against all 

Defendants joint & severally for $1,500,000, $500,000 in 

compensatory damages, the exact amount to be proved at trial, 

$1,000,000.00 in punitive damages, interest, and costs of this 

action, and such other relief as the Court deems appropriate, as 

follows: 

A.  Under Count I against Defendants Living Social and 

Strouss joint & severally $500,000 in compensatory damages, 

the exact amount to be proved at trial, interest at the judicial 

rate, and costs of this action, and $1 million in punitive 

damages, rescission and declaratory relief; 
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B.  Under Count II against Defendants Living Social and 

Strouss joint & severally $500,000 in compensatory damages, 

the exact amount to be proved at trial, interest at the judicial 

rate, and costs of this action, and $1 million in punitive 

damages, rescission and declaratory relief; 

C.  Under Count III against Defendants Living Social, 

Weekley, and Kirsch joint & severally, $500,000 in 

compensatory damages, the exact amount to be proved at trial, 

interest at the judicial rate, and costs of this action, and $1 

million in punitive damages, rescission and declaratory relief; 

D.  Under Count IV against Defendant Living Social 

$500,000 in compensatory damages, the exact amount to be 

proved at trial, interest at the judicial rate, and costs of this 

action; 

E.  Under Count V against Defendant Living Socials 

$500,000 in compensatory damages, the exact amount to be 

proved at trial, interest at the judicial rate, and costs of this 

action; 

F.  Under Count VI against Defendant Living Social 
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$500,000 in compensatory damages, the exact amount to be 

proved at trial, interest at the judicial rate, and costs of this 

action; 

G.  Under Count VII against Defendants Living Social, 

Strouss, Weekley and Kirsch for declaratory relief that the 31 

March 2011 agreement is unenforceable and that Plaintiff is 

entitled to recover against the individual Defendants personally 

and to recover full loss of the bargain damages against Living 

Social; 

H.  Under Count VIII against all Defendants $500,000 in 

compensatory damages, the exact amount to be proved at trial, 

interest at the judicial rate, and costs of this action; 

I.  Under Count IX against all Defendants $500,000 in 

compensatory damages, the exact amount to be proved at trial, 

interest at the judicial rate, and costs of this action; 

J.  Under Count X against all Defendants $500,000 in 

compensatory damages, the exact amount to be proved at trial, 

interest at the judicial rate, and costs of this action; 

K.  Under Count XI against Defendants Living Social, 
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	20. Defendants Living Social, through its representative Michael Strouss made repeated false, implicit statements to Uncork’d Art in or about 28-31 March 2011, assuring Uncork’d Art that Living Social would not compete against Uncork’d Art.
	21. Defendants Living Social, through its representative Michael Strouss made repeated false, implicit statements to Uncork’d Art in or about 28-31 March 2011, assuring Uncork’d Art that Living Social would not use Uncork’d Art’s confidential business...
	22. Strouss made these representations both in telephone conversations and by email.
	23. Uncork’d Art reasonably relied on these statements as Stouss was Living Social’s authorized representative and represented that Living Social was in the business of promoting the businesses of merchants such as Uncork’d Art and not competing again...
	24. In reliance thereon, Uncork’d Art entered into the 31 March 2011 agreement and revealed confidential information.
	25. Living Social in competing against Uncork’d Art by offering learn to paint while sipping wine classes has caused loss of revenues, lost profits, loss of business opportunities, and other damage in the amount of $500,000, the exact amount to be pro...
	26. By reason of the foregoing, Defendants Living Social and Strouss are liable to Plaintiff for damages of $500,000 in compensation damages, the exact amount to be proved at trial, and $1,000,000 in punitive damages, rescission of the agreement; an o...
	Count II:  Misrepresentation: Fraud in the Inducement; Rescission
	(LivingSocial & Strouss)
	27. Plaintiff repeats and realleges all of the allegations contained in all previous paragraphs as if set forth at length herein.
	28. Defendant Living Social, through its representative Michael Strouss made repeated false, implicit statements to Uncork’d Art in February and March 2011, assuring Uncork’d Art that Living Social would not compete against Uncork’d Art.
	29. Defendant Living Social, through its representative Michael Strouss made repeated false, implicit statements to Uncork’d Art in February and March 2011, assuring Uncork’d Art that Living Social would not use Uncork’d Art’s confidential business in...
	30. Strouss made these representations both in telephone conversations and by email to Uncork’d Art’s agent Alabaje Francis.
	31. Uncork’d Art reasonably relied on these statements as Stouss was Living Social’s authorized representative and represented that Living Social was in the business of promoting the businesses of merchants such as Uncork’d Art and not competing again...
	32. Living Social in competing against Uncork’d Art by offering learn to paint while sipping wine classes has caused loss of revenues, lost profits, loss of business opportunities, and other damage in the amount of $500,000, the exact amount to be pro...
	33. Living Social promoted its own such classes, the first beginning on 6 February 2012.
	34. The foregoing representations made by Defendants Living Social and Strouss were false and fraudulent and were made by Defendants as part of a scheme or artifice to defraud.
	35. The representations were known by Defendants to be false when made and were made with intent to deceive Uncork’d Art and with intent that Uncork’d Art rely upon them and to induce Uncork’d Art to enter into the 31 March 2011 agreement and other ag...
	36. The representations were material and, at the time they were made, Uncork’d Art believed them and did not know the truth and in reliance thereon Uncork’d Art was induced to enter into the 31 March 2011 agreement and to divulge confidential busines...
	37. The course of conduct of Defendants Living Social and Strouss as described above was deliberately undertaken and was committed in wanton, willful, and reckless disregard of Uncork’d Art’s rights and was attended by malice and vindictiveness on the...
	38. By reason of the foregoing, Defendants are liable to Plaintiff for damages of $500,000 in compensation damages, the exact amount to be proved at trial, and $1,000,000 in punitive damages, rescission of the agreement; an order enjoining Defendants ...
	Count III:  Misrepresentation
	(Living Social & Weekley & Kirsch)
	39. Plaintiff repeats and realleges all of the allegations contained in all previous paragraphs as if set forth at length herein.
	40. In or about July 2011, Living Social through Defendant Michelle Weekley contacted Uncork’d Art through its agent Alabaje Francis by email and asked whether Uncork’d Art would like to have other such classes promoted.
	41. Uncork’d Art responded by stating yes, but not right now since Uncork’d Art had to make certain preparations before it was ready to offer another class.
	42. In August 2011 through February 2012, Uncork’d Art was unaware that Living Social had become its competitor.
	43. In or about November 2011, Uncork’d Art’s Francis contacted Living Social asking that Living Social enter into another contract to promote another series of Uncork’d Art’s learn to paint while sipping wine classes to begin in November.
	44. Living Social through Defendant Weekley responded by stating that Living Social was not interested in running another promotion with Uncork’d Art since Living Social’s schedule was full and had no availability.
	45. In November, Uncork’d Art asked whether Living Social would like to promote other such classes of Uncork’d.
	46. On 30 November 2011, Living Social through Defendant Abby Kirsch responded to Francis by email and said concerning the 31 March deal:  “Unfortunately, we had many refunds last time we ran the deal and will not be able again for now.”
	47. These statements of Living Social, Weekley, and Kirsch were false and were known by Living Social, Weekley, and Kirsch to be false.
	48. Defendants made these false statements in order to hide from Uncork’d Art the fact that Living Social was competing with Uncork’d Art and was already planning the classes that would begin on 6 February 2012 and did begin then.
	49. It was also implicitly stated by all Defendants that Living Social was not competing with Uncork’d Art when these false statements were made.
	50. In early February 2012, Living Social employee Amy Tsou telephoned Francis of Uncork’d Art and asked whether Uncork’d Art would like to have Living Social promote learn to paint while sipping wine classes.
	51. Tsou said in this telephone conversation that Uncork’d Art’s classes promoted by the 31 March agreement had done quite well according to Living Social’s records.
	52. Apparently, when making this phone call Tsou was unaware of the fraud being perpetrated by Living Social, Strouss, Weekley and Kirsch.
	53. These statements of Weekley and Kirsch were false since the real reason was that Living Social was conducting its own classes that began on 6 February 2012.
	54. Weekley and Kirsch made these representations both in telephone conversations and by email.
	55. Uncork’d Art reasonably relied on these statements as Weekley and Kirsch were Living Social’s authorized representatives and represented that Living Social was in the business of promoting the businesses of merchants such as Uncork’d Art, not comp...
	56. Living Social in competing against Uncork’d Art by offering learn to paint while sipping wine classes has caused loss of revenues, lost profits, loss of business opportunities, and other damage in the amount of $500,000, the exact amount to be pro...
	57. The foregoing representations made by Defendants Living Social, Weekley and Kirsh were false and fraudulent and were made by Defendants as part of a scheme or artifice to defraud.
	58. The representations were known by Defendants to be false when made and were made with intent to deceive Uncork’d Art and with intent that Uncork’d Art rely upon them and to induce Uncork’d Art to hesitate in conducting learn to paint while sipping...
	59. The representations were material and, at the time they were made, Uncork’d Art believed them and did not know the truth and in reliance thereon Uncork’d Art was induced to postpone offering such classes and to divulge confidential business inform...
	60. The course of conduct of Defendants Living Social, Weekley, and Kirsch as described above was deliberately undertaken and was committed in wanton, willful, and reckless disregard of Uncork’d Art’s rights and was attended by malice and vindictivene...
	61. By reason of the foregoing, Defendants are liable to Plaintiff for damages of $500,000 in compensation damages, the exact amount to be proved at trial, and $1,000,000 in punitive damages, rescission of the agreement; an order enjoining Defendants ...
	Count IV:  Breach of Contract
	(Plead in the Alternative if Contract Declared Enforceable)
	62. Plaintiff repeats and realleges all of the allegations contained in all previous paragraphs as if set forth at length herein.
	63. As alleged above, Living Social contracted with Uncork’d Art on 31 March 2011 to provide promotional services to Uncork’d Art.
	64. Paragraph 1 of the agreement provides in part:  “LivingSocial will promote a Voucher for the Merchant [meaning Uncork’d Art] product or service … .”
	65. Paragraph 2.b of the agreement provides in part:  “LivingSocial will offer and promote the Merchant [meaning Uncork’d Art] product or service identified in the Order form … .”
	66. By these provisions, Living Social obligated itself to promote Uncork’d Art’s learn to paint while sipping wine classes.
	67. Living Social breached this obligation to promote by competing with Uncork’d Art.
	68. Living Social breached this obligation to promote by taking Uncork’d Art’s confidential business information and using it to compete with Uncork’d Art.
	69. Paragraph 8 of the agreement provides in part:  “LivingSocial’s cumulative liability related to direct damages will be limited to the commission fees received by living social related to the deal set forth in the order form.”
	70. This provision makes Living Social liable to Uncork’d Art for all commissions that Uncork’d has paid and for all commissions that Living Social would have paid to Uncork’d Art had Uncork’d Art provided the learn art while sipping wine classes that...
	71. Upon information and belief, Uncork’d Art alleges that these commissions amount to at least hundreds of thousands of dollars.
	72. By reason of the foregoing, Defendant is liable to Plaintiff for damages of $500,000, the specific amount to be proved at trial.
	Count V:  Breach of Breach of Duty of Good Faith & Fair Dealing
	(Plead in the Alternative, if Contract Declared Enforceable)
	73. Plaintiff repeats and realleges all of the allegations contained in all previous paragraphs as if set forth at length herein.
	74. Living Social’s conduct breached a covenant of good faith and fair dealing owed to Uncork’d Art regarding the agreement described above.
	75. This is a complete breach of the covenant of fair dealing and good faith and represents a breach of the entire contract.
	76. The breach of this contract combined with the total lack of remediation attempt and intimidation by Living Social places Living Social in material breach of the agreement and as such Uncork’d Art is entitled to full compensatory damages for the va...
	77. By reason of the foregoing, Defendant is liable to Plaintiff for damages of $500,000, the specific amount to be proved at trial.
	Count VI:  Unjust Enrichment
	78. Plaintiff repeats and realleges all of the allegations contained in all previous paragraphs as if set forth at length herein.
	79. Uncork’d Art provided valuable confidential business information to Living Social.
	80. The provision of valuable information to Defendant conferred a benefit upon Defendant in the amount of $500,000.
	81. Defendant Living Social was aware of, and had knowledge of the benefits conferred upon it by Uncork’d Art and accepted such.
	82. Defendant’s acceptance, retention and use of the confidential information provided by Uncork’d Art make it inequitable for Defendant Living Social to retain these benefits without payment of their value.
	83. The unpaid for confidential information had a value of $500,000, which Defendant Living Social unjustly kept the benefit of and never provided any payment for said information.
	84. Allowing Living Social to keep the proceeds of $500,000 in services would unjustly enrich Defendant.
	85. By reason of the foregoing, Defendant Living Social is liable to Plaintiff for damages of $500,000.
	Count VII:  Declaratory Relief
	(All Defendants)
	(Plead In the Alternative If Damages be Limited Under Counts IV & V)
	86. Plaintiff repeats and realleges all of the allegations contained in all previous paragraphs as if set forth at length herein.
	87. A dispute has arisen between Defendant Living Social and Uncork’d Art as to the existence and terms of a 31 March 2011 agreement.
	88. Defendants contends that the agreement is a valid and enforceable agreement entitling Living Social to use confidential business information of Uncork’d Art and even if liable for breach of the agreement is only liable for a few thousand dollars a...
	89. Uncork’d Art contends that the agreement is a contract of adhesion since Uncork’d lacked meaningful choice in making the contract and the terms are unreasonably favorable to Living Social so that the contract is unconscionable.
	90. An actual existing and bona fide controversy exists between Defendants and Uncork’d Art as to their jural and legal relations in respect to the 31 March 2011 agreement and the rights of the parties under this agreement that can be determined only ...
	91. By reason of the foregoing, the Court should declare that the 31 March 2011 agreement is unenforceable and that Plaintiff is entitled to recover against the individual Defendants personally and to recover full loss of the bargain damages against a...
	Count VIII:  Tortious Interference with Prospective Business Relations and Economic Advantage
	(All Defendants)
	92. Plaintiff repeats and realleges all of the allegations contained in all previous paragraphs as if set forth at length herein.
	93. Before entering into the 31 March 2011 agreement, Uncork’d Art had a valid expectancy of a business relationship with prospective students to take learn to paint while sipping wine classes.
	94. All Defendants had knowledge of the prospective relationships.
	95. All Defendants intentionally interfered with this expectancy by inducing or causing these prospective students not to take Uncork’d Art’s classes, but rather to take Living Social’s learn to paint while sipping wine classes.
	96. All Defendants’ egregious and fraudulent operation of the illegal classes has and will continue to severely impede Uncork’s Art’s ability to capitalize on its investment in learn to paint while sipping wine classes and the goodwill associated with...
	97. Living Social’s competing classes are causing commercial damage to Uncork’d Art including a decline in revenues.
	98. By reason of the foregoing, Defendants are liable to Plaintiff for damages of $500,000, the exact amount to be proved at trial.
	Count IX:  Interference with Property Rights
	(All Defendants)
	99. Plaintiff repeats and realleges all of the allegations contained in all previous paragraphs as if set forth at length herein.
	100. Uncork’d Art states a claim for interference with property rights against all defendants.
	101. Living Social’s current fraudulent use of the business concept to offer learn to paint while sipping wine classes has and will continue to interfere with Uncork’d Art’s property rights to the business concept by, among other things, causing curre...
	102. Living Social’s history of poor business practices will cause customers to associate its business practices with Uncork’d Art, thus interfering with Uncork’d Art’s property rights in its classes.
	103. Living Social’s competing classes are causing commercial damage to Uncork’d Art including a decline in revenues.
	104. By reason of the foregoing, all Defendants are liable to Plaintiff for damages of $500,000, the exact amount to be proved at trial.
	Count X:  Unfair Trade
	(All Defendants)
	105. Plaintiff repeats and realleges all of the allegations contained in all previous paragraphs as if set forth at length herein.
	106. Uncork’d Art states a claim of unfair trade against all defendants.
	107. The defendants by their use of the business concept of offering learn to paint while sipping wine classes and by using the name “wine and sip” or something to that effect has gained an unfair advantage over Uncork’d.
	108. Living Social has and continues to “free ride” on the goodwill of Uncork’d Art.
	109. This conduct of defendants is causing commercial damage to Uncork’d Art including a decline in revenues.
	110. By reason of the foregoing, all Defendants are liable to Plaintiff for damages of $500,000, the exact amount to be proved at trial.
	Count XI:  Request for Permanent Injunction
	(All Defendants)
	64. Plaintiff repeats and realleges all of the allegations contained in all previous paragraphs as if set forth at length herein.
	65. By reason of the foregoing, Uncork’d Art is entitled to have Living Social, Strouss, Weekley, and Kirsch permanently enjoined from offering a learn to paint while sipping wine classes.
	WHEREFORE, Plaintiff requests a judgment against all Defendants joint & severally for $1,500,000, $500,000 in compensatory damages, the exact amount to be proved at trial, $1,000,000.00 in punitive damages, interest, and costs of this action, and such...

