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PETITION FOR PANEL REHEARING
AND/OR REHEARING EN BANC

Appellant, Kevin A. Ring, petitions this Court for panel rehearing or

rehearing en banc. The panel’s decision, attached as Appendix A, resolves two

issues of exceptional importance in a manner that conflicts with decisions of the

United States Supreme Court, other United States Courts of Appeal, and this Court.

Consideration of the full Court is therefore necessary to harmonize the Court’s

decisions. See Fed. R. App. P. 35(b)(1).

The first critical issue is whether honest services fraud requires proof of a

bribery agreement. Mr. Ring was charged with honest services fraud and related

offenses for providing hospitality to public officials while working as a registered

lobbyist. See Op. at 5-6. The panel described the distinction between legal

lobbying and criminal conduct as “subtle,” because at the time of the events giving

rise to the indictment a lobbyist could legally provide such gifts in an attempt to

build a reservoir of goodwill that might ultimately affect one or more of a

multitude of unspecified present and future acts. Id. at 4. By holding that honest

services fraud did not require proof of a bribery agreement, the panel imposed an

equivocal line between legal and illegal conduct in conflict with the Supreme

Court’s decision in Skilling v. United States, 130 S. Ct. 2896 (2010), which pared

the honest services fraud statute down to its “solid core: . . . cases involv[ing]

offenders who, in violation of a fiduciary duty, participated in bribery or kickback
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schemes,” in order to eliminate “ambiguity concerning the ambit of criminal

statutes.” Id. at 2930-32.

While this conflict alone would be reason to grant the petition, the panel’s

decision also conflicts with this Court’s holding in United States v. Dean, 629 F.3d

257 (D.C. Cir. 2011), as well as post-Skilling decisions of two Circuits, United

States v. Terry, No. 11-4130 (6th Cir. Feb. 14, 2013) and United States v. Wright,

665 F.3d 560 (3d Cir. 2012), which each hold that bribery requires proof of an

agreement between the parties.

The second critical question is what role evidence of a defendant’s lawful

First Amendment-protected campaign contributions can play in an honest services

fraud prosecution. By holding that evidence about the purpose of contributions can

be used to infer illegal intent in the giving of gifts to public officials, the opinion

conflicts with Supreme Court precedent in two ways. First, it misapplied Supreme

Court guidance regarding the proper balance between the probative value of

evidence versus its prejudicial impact. Old Chief v. United States, 519 U.S. 172,

180 (1997). Second, it ignored a Supreme Court holding requiring that any attempt

to attach criminal consequences to protected speech must be proportional to its

justifications. United States v. Alvarez, 132 S. Ct. 2537 (2012). This question is

certain to recur given the frequent intersection of campaign contributions and
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public corruption allegations, and the Court should grant the petition to clarify if

and how such evidence can be properly used.

The panel acknowledged that the issues presented by this appeal are

“weighty” and that the case was “nothing if not close.” Op. at 2, 24. This Court

should grant rehearing or rehearing en banc to resolve these important issues.

REASONS TO GRANT THE PETITION

I. THE COURT SHOULD GRANT REHEARING TO CONSIDER
WHETHER HONEST SERVICES FRAUD REQUIRES PROOF OF A
QUID PRO QUO BRIBERY AGREEMENT

The first issue on which the Court should grant rehearing is whether, post-

Skilling, proof of a bribery agreement is required in an honest services fraud case.

The panel answered this question “no,” based primarily on two grounds: (1) “black

letter bribery law” does not require proof of an agreement; and (2) 18 U.S.C.

§ 1346 “punishes the scheme, not its success.” Each conclusion warrants review

by the full Court.

A. The Panel Decision Conflicts With Controlling Authority Holding
That Bribery Requires Both Specific Intent to Engage in a Quid Pro
Quo and Evidence of an Agreement by the Parties

The first ground the panel stated for its decision – that “black letter” bribery

law did not require proof of a quid pro quo agreement -- conflicts with both

Supreme Court precedent and prior law of this Circuit. While the federal bribery

statute, 18 U.S.C. § 201(b)(1), lists an “offer” as a prohibited act, it also requires
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such conduct be undertaken “corruptly.” The Supreme Court has long construed

this language to mean that bribery is a two-way crime that cannot occur in the

absence of an agreement.

United States v. Brewster, 408 U.S. 501, 504 (1972), a case cited by the

panel, Op. at 10, confirms that an agreement is an essential element of bribery.

Former-Senator Brewster claimed the Speech and Debate Clause foreclosed his

prosecution because the government sought to criminalize his legislative actions to

prove bribery charges brought under 18 U.S.C. § 201. The Court disagreed,

holding the agreement to trade a legislative act for a thing of value was the essence

of bribery, not the execution of that agreement through the performance of the

promised official acts. Id. at 526. As the Court explained, the “illicit compact”

between offeror and accepting public official established the crime without regard

to whether the contemplated legislative actions were performed.1 Id.

The panel ignored these portions of Brewster, and instead suggested that

because an “acceptance” of a bribe was enough for a public official in Brewster, a

unilateral offer of a bribe by a private individual should also be sufficient. Op. at

10 (“The parallel proposition in the context of a bribe payor is straightforward: the

1 That same focus on the agreement rather than its subsequent execution drove this
Court’s opinion in United States v. Orenuga, 430 F.3d 1158 (D.C. Cir. 2005), as
the language quoted by the panel makes clear. Op. at 10 (“we have made clear that
the quid pro quo need not be ‘fully executed for the act to be considered a
bribe.’”).
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offer of the bribe is the violation of the statute”) (emphasis in original). But the

panel’s analysis is not only refuted by Brewster’s express focus on the need to

show an “illicit compact,” it also ignores that an acceptance necessarily follows an

offer. Therefore the act of acceptance is two things: evidence of the specific intent

of the payee to engage in a corrupt quid pro quo exchange of a thing of value for

an official act, and evidence of the payee’s agreement to the offer made by the

payor. When communicated by the offeree, the act of acceptance establishes the

requisite two-way meeting of the minds. Brewster, 408 U.S. at 527 (“evidence of

the Member’s knowledge of the alleged briber’s illicit reasons for paying the

money is sufficient to carry the case to the jury.”) In contrast, an offer, standing

alone and without evidence of the response of the offeree, only demonstrates the

specific intent of the offeror. Without some conduct of the offeree indicating

acceptance, a simple offer does not demonstrate the corrupt agreement that is the

hallmark of bribery.

This Court’s opinion in Dean also establishes the need to prove an

agreement in a bribery case. Dean reached this result based in part on the holding

of Evans v. United States, 504 U.S. 255 (1992), that “a quid pro quo necessitates

an agreement between the public official and the other party that the official will

perform an official act in return for a personal benefit to the official.” Dean, 629

F.3d at 259 (emphasis in original). It is no accident that the word agreement is

USCA Case #11-3100      Document #1424656            Filed: 03/11/2013      Page 9 of 20



6

italicized, because later, the Dean panel again references the need for an

agreement: “the point, as we have already noted, is that there must be an agreement

between the public official and the other party that the official will perform an

official act in return for a personal benefit to the official.” Id. at 260.

The panel dismisses the clear language of Dean by simply asserting “it is

clear that ‘agreement’ is used as a synonym for specific intent.” Op. at 11. That

conclusion finds no support in the Dean case itself, where the Court had before it a

public official who demanded cash from a payor in exchange for city licenses, and

thus unquestionably had the specific intent to take an official act in return for a

payment. The Dean panel, however, held that unilateral intent of the public

official was not enough because there was no evidence Dean communicated her

intent to derive a personal benefit from the payments to the payor. Without that

communication, it was impossible for the payor and payee to agree to the corrupt

quid pro quo Dean intended to execute, and without the agreement the government

could not prove bribery. Because Dean’s unilateral specific intent was insufficient

to prove the crime of bribery without the communication that would allow an

agreement to be inferred, the panel’s conflation here of “agreement” to specific

intent is impossible to reconcile with Dean. This Court should grant rehearing to

resolve the resulting uncertainty about the fundamental question of whether bribery

requires proof of a quid pro quo agreement.
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B. The Panel Decision’s Definition of Honest Services Fraud Conflicts
With Supreme Court Precedent Identifying Essential Elements of the
Offense Requiring an Agreement

The panel’s second ground for concluding that honest services fraud does

not require proof of an agreement was that 18 U.S.C. § 1346 “punishes the scheme,

not its success,” Op. at 10. But this conclusion conflicts with Supreme Court

precedent defining the essential elements of 18 U.S.C. § 1346 and the mail and

wire fraud statute from which it springs, which makes clear that even if 18 U.S.C.

§ 201 does not require an agreement, 18 U.S.C. § 1346 does.

In Skilling, the Supreme Court cited 18 U.S.C. § 201 (along with 18 U.S.C.

§ 666(a)(2)) as a “similar crime” from which 18 U.S.C. § 1346 “draws content.”

Skilling, 130 S. Ct. at 2933. It did not limit the elements of honest services fraud to

18 U.S.C. § 201 or alter the fundamental nature of 18 U.S.C. § 1346 as a fraud

statute. Post-Skilling, in a public honest services fraud prosecution, the

government must prove the elements of bribery, but it must also prove the

elements of fraud. Two of those elements, breach of a fiduciary duty and making

of material misrepresentation, make proof of a bribery agreement essential.

Skilling limited 18 U.S.C. § 1346 to its “solid core,” which involved

“offenders who, in violation of a fiduciary duty, participated in bribery or kickback

schemes.” Skilling, 130 S. Ct. 2896, 2930 (2010) (emphasis added). Mr. Ring, as a

private citizen, owed no fiduciary duty to the public: only a public official owed
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the fiduciary duty necessary to satisfy the Court’s limiting principles. This is not

to suggest a private citizen cannot be prosecuted under 18 U.S.C. § 1346; if a

private citizen offers a bribe to a duty-holding public official who accepts it

(thereby evidencing the requisite agreement), the fiduciary breach element of

honest services fraud would be satisfied. But where an official rejects the offer of

a bribe, the required breach has not been established. The panel’s assertion that

honest services fraud could be proven even if the offer is emphatically rejected

cannot be squared with Skilling’s requirement that the scheme involve the breach

of a fiduciary duty. See Op. at 10.

In Neder, the Supreme Court held that because the “well-settled meaning of

‘fraud’ required a misrepresentation or concealment of material fact,” a material

misrepresentation is an essential element of a fraud scheme. Neder v. United

States, 527 U.S. 1, 22-24 (1999). In a scheme where the citizenry is the victim

defrauded of its right to the honest services of its public officials, the material

misrepresentation must be made by the public official and directed toward the

victim. The trial court recognized a material misrepresentation was an element of

an honest services fraud scheme, but found it was satisfied by the public official’s

failure to disclose to the public that he had accepted a bribe. Aug. 5, 2010 Tr. at

61-65, 74-81. As with the fiduciary duty element, without an agreement by the
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public official to conceal or otherwise misrepresent, a core element of 18 U.S.C.

§ 1346 has not been established.

By asserting that wire fraud “punishes the scheme, not its success,” Op. at

10, the panel’s decision conflicts with the Supreme Court’s holding in Neder.

There, the Supreme Court rejected the argument that because mail fraud statute

punished the scheme and not the completed fraud, “criminal liability would exist

so long as the defendant intended to deceive the victim, even if the particular

means chosen . . . [were] incapable of influencing the intended victim.” Neder,

527 U.S. at 24 (emphasis in original). This does not mean the government must

prove the public official executed the agreement: the scheme is established when

the agreement is entered. But the essential elements of fiduciary breach and

material misrepresentation flow from the agreement and the panel’s overbroad

reading of the term “scheme” to eliminate those elements of fraud conflicts with

Supreme Court’s precedent.

It is telling that the Supreme Court in Skilling cited three cases as illustrating

honest services fraud’s solid core, each of which involved an agreement. Skilling,

130 S. Ct. at 2933-34, citing United States v. Gamin, 510 F.3d 134 (2d Cir. 2007),

United States v. Whitfield, 590 F.3d 325 (5th Cir. 2009), and United States v.

Kemp, 500 F.3d 257 (3d Cir. 2007). In Gamin, then-Judge Sotomoyor wrote “[i]n

short, requiring a jury to find a quid pro quo, as governing law does, ensures that a
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particular payment is made in exchange for a commitment to perform official acts

to benefit the payor in the future.” Gamin, 510 F.3d at 147 (emphasis in original).

In Whitfield, the Fifth Circuit concluded “[t]he jury instructions required the

Government to prove [the parties] entered into ‘a corrupt agreement for [private

citizen donor] to provide [public official donee] with things of value specifically

with the intent to influence the action or judgment of the [official] . . . .” Whitfield,

590 F.3d at 353 (emphasis in original). And in Kemp, the Third Circuit held

government was required to prove the [public official] “accepted payments or other

consideration with the implied understanding that he would perform or not perform

an act in his official capacity.” Kemp, 500 F.3d at 284 (emphasis added).

At least two other circuits have found that honest services-fraud-by-bribery

requires proof of an agreement in the post-Skilling era. Most recently, the Sixth

Circuit so held in United States v. Terry, slip op. at 9, No. 11-4130 (6th Cir. Feb.

14, 2013), explaining that an “agreement is the key component of a bribe.”

Likewise, in United States v. Wright, 665 F.3d 560, 568 (3d Cir. 2012), the Third

Circuit determined that proof of honest services fraud by bribery demanded proof

of an agreement, which it then defined as having a two-way nexus: both the

payment of a benefit to the public official, and the public official’s acceptance of

those benefits with the intent to undertake the official act.
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The agreement requirement is not onerous. The three cases cited by the

Supreme Court make clear that the agreement does not need to be explicit, and that

the agreement can be to a later exchange of acts and benefits on an as-needed

basis. Indeed, precedent established that a public official’s agreement need not be

genuine.2 But unless the jury is required to find an agreement, there is no way to

“distinguish[] criminal corruption from commonplace political and business3

activities.” Op. at 13.

II. THE COURT SHOULD GRANT REHEARING TO CONSIDER THE
PROPER ROLE OF CAMPAIGN CONTRIBUTION EVIDENCE

The Court should also grant rehearing because the panel misapplied Federal

Rule of Evidence 403 in approving the use of Mr. Ring’s lawful, constitutionally

protected political contributions to support improper inferences of criminal intent.

The panel exaggerated the probative value of the evidence by including in its

calculus the very sort of improper inferences that it later (correctly) concluded

were unfair. It underestimated the prejudicial effect of the evidence by failing to

consider evidentiary alternatives despite the significant First Amendment concerns

at stake. The Court should grant review to address the treatment of this critical

evidence in a case that turned on its admission and misuse.

2 In sting cases, an undercover agent’s “acceptance” of an offer completes the
crime for the giver because the agent’s objective conduct communicates an
agreement even though the agent does not intend to complete the exchange.

3While the opinion deals with public corruption allegations, its “subtle” line would
have equal application in the private business context.
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The panel accurately described the challenge presented by the campaign

contribution evidence: the contributions were constitutionally-protected political

speech and not alleged to have been unlawful by the government. Even Mr. Ring’s

expressed intent in giving those contributions – to reward elected officials who had

taken actions beneficial to clients and to increase the likelihood that such actions

would continue – was legal. At the same time, as the panel recognized, the

language Mr. Ring used in discussing those contributions was “distasteful,” and

replete with the potential to mislead and confuse the jury, and “‘lure [it] into

declaring guilt on a ground different from proof specific to the offense charged.’”

Op. at 21, quoting Old Chief v. United States, 519 U.S. 172, 180 (1997). The fact

that Mr. Ring gave campaign contributions within the boundaries of the law does

not, in any legitimate way, compel the conclusion that he intended to violate the

law when he engaged in traditional, lobbying-related hospitality. Yet, that is

exactly what the government repeatedly argued to the jury, over objection, and

with the trial court’s permission. Op. at 21-22 (reviewing testimony of cooperating

witness which “invited the jury to conflate the contribution evidence with evidence

about the things of value that were actually at issue.”).

The limited legitimate probative value of this evidence is perfectly, albeit

unintentionally, illustrated by the panel’s suggestion that “without . . . evidence [of

the contributions], a jury might wonder why an official would sacrifice his
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integrity for a few Wizards tickets.” Op. at 20. But a jury that resolved that

wonder upon hearing the campaign contribution evidence by deciding an official

“sacrificed his integrity” in part because of the campaign contributions necessarily

ignored the trial court’s curative instruction and used the evidence for a prohibited,

albeit, natural purpose. There can be little question that the jury analyzed this issue

exactly as the panel did, and that the trial court’s instruction was, as the panel

conceded, no panacea. Id. at 23.

Without the illegitimate inference supposedly foreclosed by the instruction,

the probative value of the campaign contribution evidence was minimal. Even if

the fact of those contributions was relevant to “paint a fuller picture of [Mr.

Ring’s] interactions with public officials,” Op. at 17, or explain “lobbyists access

to public officials,” id. at 20, Mr. Ring’s “distasteful” statements reflecting his

lawful intent in making them – to “reward” or “motivate” the public officials who

received the contributions -- were not. Indeed, at argument, government counsel

conceded that the government could have put on its case without the evidence.

Nov. 15, 2012 Tr. at 27:24-28:18.

In undertaking the Federal Rule of Evidence 403 analysis, a court may

consider whether evidentiary alternatives exist. Old Chief, 519 U.S. at 184. “If an

alternative were found to have substantially the same or greater probative value but

a lower danger of unfair prejudice, sound judicial discretion would discount the
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value of the item first offered and exclude it if its discounted probative value were

substantially outweighed by unfairly prejudicial risk.” Id. at 182-83. In this

context, consideration of alternatives was critical because the Supreme Court held

last year that any attempt to attach criminal consequences to protected speech must

be proportional to the speech-related restrictions – i.e., it must be closely tailored

to a compelling interest. United States v. Alvarez, 132 S. Ct. 2537 (2012). While

recognizing that Mr. Ring’s campaign contributions were political speech subject

to “First Amendment-specific ‘chilling’ concerns,” Op. at 23, the panel never

analyzed whether the trial court properly circumscribed the government’s use of

that speech in securing his criminal conviction through admission of an evidentiary

alternative. It clearly did not. Evidence of the timing, amount, and recipient of

campaign contributions (all provable through admission of publicly-filed

documents) would have allowed the government to explain Mr. Ring’s access to

government officials and paint a fuller picture of his relationships. His statements

to other lobbyists about why the contributions should be made lacked legitimate

probative value, and were the predominant source of the unfair prejudice.

The panel upheld admission of the campaign contribution evidence because

“Rule 403 ‘tilts . . . toward the admission of evidence in close cases,’ and this case

is nothing if not close.” Op. at 23-24, citing United States v. Moore, 732 F.2d 983,

989 (D.C. 1984). There are two ways to read that sentence, and either merits
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review of the full Court. If the panel was suggesting the Rule 403 balancing was

“close,” the improper calculation of the probative value of the evidence and the

failure to consider alternatives that did not burden protected speech compels

review. If, on the other hand, the panel was approving the admission of this

evidence because the question of Mr. Ring’s guilt or innocence was “close,” full

Court review is even more important. A rule that encourages admission of

questionable evidence in the weakest cases conflicts with basic notions of fairness

and with harmless error jurisprudence generally, which affords the most exacting

appellate scrutiny in the closest cases. See, e.g., Fry v. Pliler, 551 U.S. 112, 124 &

125 n.4 (2007).

CONCLUSION

For the reasons stated above, Appellant respectfully requests that this Court

grant the petition.
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