
UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

 

____________________________________ 

      : 

UNITED STATES OF AMERICA, : 

      : 

   Plaintiff,  : 

: CRIMINAL NO. 08-246 (ESH) 

  v.    : 

      : 

OUSAMA M. NAAMAN   : 

      : 

   Defendant.  : 

____________________________________: 

 

 

UNITED STATES’ NOTICE REGARDING LEGAL AUTHORITY FOR POTENTIAL 

WITHDRAWAL OF ITS JANUARY 22, 2011 RECOMMENDATION FOR 

DOWNWARD DEPARTURE PURSUANT TO U.S.S.G. § 5K1.1 

 

 The United States of America, by and through its undersigned counsel, respectfully 

submits this notice of legal authority regarding the potential withdrawal of the United States’ 

recommendation pursuant to U.S.S.G. § 5K1.1 for a downward departure for substantial 

assistance.  The initial 5K recommendation, which has not yet been accepted by the Court, was 

filed as part of the United States’ original Sentencing Memorandum on January 22, 2011.  

Docket Entry (“DE”) 34 at 6-10.  With respect to the crimes that defendant Ousama M. Naaman 

committed, both parties have already agreed that120 months of incarceration is the appropriate 

sentence under the Sentencing Guidelines and that 120 months of incarceration is a reasonable 

sentence.  Plea Agreement, DE 18 at 3. Nevertheless, in the original sentencing memorandum, 

the United States recommended a reduction of 25% based on defendant’s substantial assistance 

in the investigation and prosecution of others.  As discussed below, the United States has the 

power to withdraw its 5K recommendation prior to the Court’s acceptance of that 
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recommendation at sentencing – except when the withdrawal is unconstitutionally motivated or 

in bad faith.   

 Importantly, the recommendation for a downward departure contained in the January 22, 

2011 sentencing memorandum was predicated expressly on “the assumption that Naaman 

continues to cooperate and meet all of his obligations under the plea agreement....”  January 22, 

2011 Sentencing Memorandum, DE 34 at 10.  In the eight months since the filing of the United 

States’ original memorandum, as the Government noted in the recent status conference, the 

defendant has made false or inaccurate statements to the Department of Justice and other law 

enforcement authorities that could significantly undermine his previous assistance in the 

investigation of others.  In addition, new evidence has demonstrated, and the defendant has 

admitted, that prior statements made to the Department of Justice, foreign law enforcement, the 

Court, the Securities and Exchange Commission (“SEC”), and Probation were not accurate.  The 

United States is considering whether Naaman’s inconsistent and false statements have rendered 

his prior assistance – and anticipated future assistance – so unreliable that it vitiates the 

substantial assistance upon which the original 5K1.1 recommendation was based.  The United 

States is also considering whether Naaman has continued to cooperate in the investigation and 

prosecution of others and if he has fully met his obligation of continued truthfulness to law 

enforcement authorities. 

 The defendant, by letter of September 27, 2011, presented arguments to the United States 

regarding the potential withdrawal of the 5K1.1 recommendation, and requested the opportunity 

to meet with the undersigned’s superiors in the event the arguments in the letter were not 

persuasive.  There was insufficient time between the receipt of the letter and the date this notice 

was to be filed to provide the defendant with the opportunity to present its arguments to senior 
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members of the Fraud Section.  In addition, defendant still has not produced numerous 

documents that the United States has requested, or a privilege log detailing why such documents 

are withheld on the basis of privilege, so that the United States could gather all relevant facts 

before a final determination could be made.   

 Therefore, in consultation with defense counsel and pursuant to the defendant’s specific 

request for a meeting, the United States presents in this notice only the legal standard for judicial 

review of withdrawal of a 5K1.1 recommendation.  This notice does not set forth the facts that 

could be relevant for the Court’s determination of the “good faith” of the United States if it 

determines to withdraw the recommendation.  The United States will notify the Court of its final 

determination regarding withdrawal of the January 22, 2011 recommendation for a 5K1.1 

downward departure as soon as the meeting between the Fraud Section and the defense has 

occurred.  If, after the defendant has provided all of the evidence requested and after a meeting 

with the Fraud Section management has nevertheless resulted in a determination to withdraw the 

5K recommendation, the United States intends to supplement this notice with additional factual 

authority regarding the “good faith” of the Government in withdrawing the recommendation.
1
   

I. Procedural Background 

 On August 7, 2008, a grand jury sitting in the District of Columbia returned an 

indictment against the defendant charging him with: (a) conspiring to commit wire fraud and 

violate the FCPA (Count 1); and (b) substantive violations of the FCPA (Counts 2-3).  On July 

30, 2009, Naaman was arrested in Frankfurt, Germany.  On March 17, 2010, Innospec, Inc. pled 

guilty to fourteen counts of conspiracy, wire fraud, and FCPA violations in the United States and 

to corruption offenses in the United Kingdom.  On April 30, 2010, after having been ordered 

                                                 
1
 Pursuant to an email on October 3, 2011, the defendant, through counsel, consents to a supplemental briefing by 

the government regarding the facts underlying the “good faith” basis of the government’s withdrawal, if, after the 

meeting, a determination is made to withdraw the 5K recommendation. 
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extradited by German authorities, Naaman arrived in the United States.  On June 24, 2010, a 

superseding information was filed against Naaman, pursuant to a plea agreement, charging him 

with: (a) conspiring to commit wire fraud and violate the FCPA (Count 1); and (b) a substantive 

violation of the FCPA (Count 2).   

 On June 25, 2010, Naaman pleaded guilty to the superseding information.  The plea 

agreement included a guidelines calculation based on the statutory maximum of 120 months.  

Naaman also agreed to cooperate with the Department of Justice, the SEC, and foreign law 

enforcement authorities.  Paragraph 4 of the plea agreement states: 

The United States reserves the right to evaluate the nature and extent of the 

defendant’s cooperation and shall make the defendant’s cooperation, or lack 

thereof, known to the Court at the time of sentencing.  If, in the sole and 

unreviewable judgment of the United States, the defendant’s cooperation is of 

such quality and significance to the investigation or prosecution of other criminal 

matters as to warrant the Court’s downward departure from the sentence 

calculated by the Sentencing Guidelines, the United States may at or before 

sentencing make a motion pursuant to Section 5K1.1 of the Sentencing Guidelines 

reflecting that the defendant has provided substantial assistance and 

recommending a downward departure from the applicable guideline range.  The 

defendant acknowledges and agrees, however, that nothing in this Agreement may 

be construed to require the United States to file such a motion and that the United 

States’ Section 5K1.1 and/or Rule 35 assessment of the nature, value, 

truthfulness, completeness, and accuracy of the defendant’s cooperation shall be 

binding on the defendant.  

 

DE 18 at 3 (emphasis added).
2
 

                                                 
2
 The United States recognizes that the plea agreement does not explicitly state that the United States has the ability 

to withdraw the 5K1.1 recommendation in its sole and exclusive discretion.  Future plea agreements in the Criminal 

Division may include such a clause.  While clauses in future plea agreements may eliminate any concerns over the 

power of the United States to withdraw the 5K recommendation in its exclusive discretion, the instant plea 

agreement’s lack of the provision does not prevent the Court from accepting the withdrawal of the 5K 

recommendation.  In United States v. Stringfellow, 1996 U.S. App. LEXIS 13387, 5-7 (10th Cir. 1996) 

(unpublished), the Tenth Circuit found that a withdrawal of a 5K recommendation was permissible when defendant 

failed to provide substantial assistance as a result of his own actions -- because he fled the country prior to 

sentencing.  Stringfellow is particularly relevant in the instant case because the language of the 5K recommendation 

is similar to the instant matter.  The plea agreement in Stringfellow provided that the government would file a 5K1.1 

recommendation prior to sentencing “provided that the defendant fully, truthfully, and completely cooperated with 

the Government and law enforcement authorities.”  Stringfellow, LEXIS 13387 at 1.  The government subsequently 

moved to withdraw the 5K1.1 because Stringfellow could no longer cooperate in the investigation and prosecution 

of others.  The court held that “the government fulfilled its part of the bargain, but before the motion could take 
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 Even though Naaman’s initial lack of candor and his inability to recall certain key 

information limited his usefulness in the investigation, the United States made the determination 

at the time of its January 22, 2011 sentencing memorandum that Naaman had nonetheless 

provided substantial assistance in the investigation and prosecution of others, and made a 

recommendation for downward departure pursuant to U.S.S.G. § 5K1.1.  That recommendation 

expressly provided that it was predicated on the continuing cooperation of the defendant:  “Based 

upon the foregoing, and assuming that Naaman continues to cooperate and meet all of his 

obligations under the plea agreement, the United States believes that the defendant has provided 

substantial assistance in the investigation of others....”  DE 34 at 10 (emphasis added).  However, 

due to the limited value of the assistance as of January, the United States recommended a 

reduction of 25 percent.   

 At the January 26, 2011 hearing, the Court did not rule on the recommendation for 

downward departure, nor was the defendant sentenced based in part on the wide discrepancies 

between the parties on factual and legal issues.
3
  Subsequent to the initial sentencing hearing, the 

Court has not ruled on the initial sentencing recommendation.   Thus, the 5K recommendation is 

still pending and, in the government’s view, is not yet final. 

 The United States is still considering whether Naaman has met all of his obligations as 

required by the plea agreement.  However, the Court need not necessarily reach that issue.
4
  The 

issue before the court is whether the United States has the power to withdraw a 5K1.1. 

                                                                                                                                                             
effect and the contract could be executed, the defendant failed to carry out his part of the bargain.”  Id. at 3 

(emphasis added).  Because the government determined in its discretion and in good faith that Stringfellow could no 

longer be used at time of trial, the motion was granted. Id.  As the Court will recognize, the language in the 

defendant Naaman’s plea agreement is similar to that of the defendant in Stringfellow.  To date, just as in 

Stringfellow, the United States has kept its part of the bargain. 
3
 The United States notes that some of those factual disputes have been resolved.  Indeed, some of the factual 

disputes have been resolved because of the identification of false and inaccurate statements made by the defendant.  
4
 If appropriate, the United States may seek to supplement this briefing describing how defendant’s false and 

inaccurate statements could rise to the level of a breach of the plea agreement.  To be clear, no determination has yet 

been made about whether defendant did breach his plea agreement. 
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recommendation under certain circumstances – specifically, if circumstances change before the 

recommendation is accepted by the Court and sentencing occurs. The United States respectfully 

submits that, absent a finding of unconstitutional motives or bad faith, the United States has the 

power to withdraw a 5K recommendation that a court has not yet ruled upon. 

II. The United States Has a Basis to Withdraw the 5K Recommendation 

 As discussed below, the United States may withdraw a previously filed 5K 

recommendation – provided that the withdrawal is not based on an unconstitutional motive and is 

reasonably related to a legitimate government end.  Section 5K1.1 of the United States 

Sentencing Guidelines states:  “Upon motion of the government stating that the defendant has 

provided substantial assistance in the investigation or prosecution of another person who has 

committed an offense, the court may depart from the guidelines.”  Application Note 3 to Section 

5K1.1 states, “Substantial weight should be given to the government’s evaluation of the extent of 

the defendant’s assistance….”   

 The D.C. Circuit has not addressed what, if any, legal basis is required for the United 

States to withdraw a recommendation for downward departure before sentencing occurs.  The 

D.C. Circuit, however, has found that in situations when the United States has decided not to file 

a recommendation for downward departure, the United States’ decision is only reviewable to 

determine whether that refusal is motivated by an unconstitutional motive or bad faith, even 

when the defendant has in fact provided all assistance requested by the government.  United 

States v. Jones, 58 F. 3d 688, 691 (D.C. Cir. 1995) (holding that determination whether to file a 

5K1.1 recommendation is in sole discretion of the government, even when defendant did 

everything asked of him, and can only be reviewed for unconstitutional motives or bad faith); see 

also United States v. Motley, 587 F. 3d 1153, 1159-1161 (D.C. Cir. 2009) (holding that refusal to 
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file a substantial assistance recommendation is only reviewable for unconstitutional motive or 

because it was not rationally related to a government end).  The United States submits that such a 

“good faith” standard is appropriate not merely for the United States’ initial filing of the 5K 

recommendation,
 5

 but also for any withdrawal of the 5K recommendation.  Indeed, the four 

circuits that have addressed withdrawal of a downward departure recommendation have 

unanimously found that when the reason for withdrawal of the recommendation is related to the 

substantial assistance itself (as it is here), withdrawal is permitted unless unconstitutionally 

motivated or in bad faith.
6
 

                                                 
5
 In United States v. Wade, 504 U.S. 181 (1992), the Supreme Court held, at a time when the Guidelines were 

binding, that the government’s decision not to file a substantial assistance recommendation pursuant to Section 

5K1.1 falls entirely within the discretion of the government and can only be reviewed by the court when the 

government’s refusal to file the recommendation was based on an unconstitutional motive (such as race or religion) 

or was not rationally related to any legitimate government end.  Although Wade dealt with the filing of the 

recommendation in the first instance, rather than its withdrawal as is relevant here, circuit courts have consistently 

grounded interpretations of when a 5K1.1 may be withdrawn in the rationale of Wade.  The Tenth Circuit reviewed 

interpretations of Wade across the circuits in United States v. Duncan, 242 F. 3d 940, 947 (10th Cir. 2001), and 

found D.C. Circuit Court law interpreting Wade to be in accordance with the Fourth, Seventh, Tenth, and Eleventh 

Circuit interpretations of Wade and its applicability to 5K recommendations. 

 
6
  The United States anticipates that the defendant will argue that two circuits, the Second and Eighth, have held that 

in situations when the withdrawal of the substantial assistance recommendation must result from a breach of the plea 

agreement separate from substantial assistance, the plea agreement must expressly provide for withdrawal of a 

substantial assistance recommendation as a consequence of breach.  Such an argument is not relevant in the instant 

matter.  The United States is prepared to describe, if necessary, how defendant’s factual misstatements and false 

statements directly relate to the substantial assistance that was the basis for the initial 5K recommendation, and, 

thus, how case law in the Second and Eight Circuits do not apply.  Based on the posture of this notice, the United 

States does not provide those facts at this time, but nevertheless identifies the relevant law for the Court and will 

supplement with additional facts if necessary.Error! Main Document Only. 

 

In an expressly narrow holding, the Second Circuit found in United States v. Padilla, 186 F. 3d 136, 141 (2d Cir. 

1999), that withdrawal of a 5K1.1 recommendation was not permitted when the reason for withdrawal was unrelated 

to substantial assistance (failure to appear at sentencing and commission of subsequent crimes), because the plea 

agreement did not expressly state that withdrawal of the recommendation was a potential consequence of breach of 

the plea agreement.  See also Error! Main Document Only.United States v. Leonardo, 260 Fed. Appx. 333, 333-

334 (2d Cir. 2008) (following Padilla, withdrawal of 5K1.1 recommendation not permissible without finding a 

breach of the plea agreement, when the breach was unrelated to the substantial assistance – the defendant filing for a 

downward departure when plea agreement did not permit such a filing).   

 

Error! Main Document Only.Padilla followed the rationale of the Eighth Circuit in United States v. Anzalone, 148 

F. 3d 940 (8th Cir. 1998).  In Anzalone, the United States conceded that the defendant had in fact provided 

substantial assistance, but withheld a 5K1.1 recommendation because Anzalone had committed crimes subsequent to 

entering into the plea agreement.  The court found that a substantial assistance recommendation could not be 

withheld for reasons unrelated to substantial assistance.  The Third, Fourth, and Eleventh Circuits have all expressly 
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 The Second, Fourth, Seventh, Tenth, and Eleventh Circuits have all found that the court’s 

analysis of the withdrawal of a 5K recommendation is similar to the Supreme Court and D.C. 

Circuit’s analysis of a refusal to file a 5K recommendation – the United States may withdraw 

such a recommendation provided it is not based on an unconstitutional motive and is reasonably 

related to a legitimate government end.  See United States v. Maggiore, 125 Fed. Appx. 343, 

344-345 (2d Cir. 2005) (unpublished) (withdrawal of a 5K permitted where reason for 

withdrawal was that later investigation revealed defendant had lied in the course of his 

cooperation about the role of co-conspirators); United States v. Hartwell, 448 F. 3d 707, 718-719 

(4th Cir. 2006) (holding that where the United States has “sole discretion” as to whether to file a 

recommendation, that discretion includes the unfettered ability to withdraw the recommendation, 

and permitting withdrawal of a 5K1.1 recommendation when cooperation provided subsequent to 

filing the recommendation was deficient); Bischel v. United States, 32 F.3d 259, 265 (7th Cir. 

1994) (holding that withdrawal of a reduction in sentence recommendation was permissible 

when ongoing cooperation required by the recommendation was not provided, even though the 

defendant was unable to provide the cooperation through no fault of his own); United States v. 

Stringfellow, 1996 U.S. App. LEXIS 13387, 5-7 (10th Cir. 1996) (unpublished) (withdrawal of a 

5K recommendation permissible when defendant failed to provide substantial assistance because 

he fled the country prior to sentencing); United States v. Avendano, 2011 U.S. Dist. LEXIS 

75605, 11-12 (D. Colo. July 12, 2011) (withdrawal of a 5K recommendation permissible when, 

                                                                                                                                                             
rejected Anzalone and apply the “good faith” standard for withdrawal regardless of whether the recommendation is 

withdrawn due to failures of substantial assistance or other breaches of the plea agreement.  United States v. 

Schwartz, 511 F.3d 403, 406 (3d Cir. 2008), citing United States v. Butler, 272 F.3d 683 (4th Cir. 2001) and United 

States v. Nealy, 232 F.3d 825 (11th Cir. 2000).  Padilla and Anzalone are inapposite because the withdrawal is 

predicated on the destruction of the value of the defendant’s assistance.  In addition, unlike the plea agreements at 

issue in those cases, in this matter the United States here expressly conditioned its filing of the recommendation for 

downward departure on the continued cooperation of the defendant.   

 

If the defendant puts forth an argument that the Court must find that the plea agreement be breached before the 5K 

can be withdrawn, the United States will address such a claim, both legally and factually, in subsequent briefings. 
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after multiple delays in the original sentencing date, subsequently acquired information led the 

United States to determine that the defendant was “less than truthful and complete” in his 

cooperation, because the obligation to cooperate continues up to the time of sentencing); United 

States v. Carlson, 87 F. 3d 440, 447 (11th Cir. 1996) (withdrawal of 5K recommendation 

permissible when the defendant, after the 5K was filed but before sentencing, filed a pro se 

motion to withdraw his guilty plea that destroyed the value of his prior substantial assistance). 

 Thus, case law clearly demonstrates that the United States can properly withdraw a 

recommendation for downward departure for substantial assistance because of a change in the 

nature of the assistance, undermining previous substantial assistance, or a failure to continue to 

cooperate – unless there is an unconstitutional motive or bad faith.   Because in the instant case, 

the nature of the inaccurate and false statements relate to the basis for the 5K recommendation 

and because there is no factual basis that the government acted with an unconstitutional motive 

or in bad faith, the United States has the authority to withdraw its previous recommendation for a 

5K reduction. 

III. Conclusion 

 As noted in the plea agreement, the appropriate guidelines range is 120 months, and such 

a range is reasonable.  DE 18, paragraphs 6 and 7.  In its prior sentencing memorandum, the 

United States recommended, pursuant to Section 5K1.1 of the Sentencing Guidelines, the Court 

consider a downward departure below the sentencing range of 120 months recommended by the 

Sentencing Guidelines, based upon the defendant’s substantial assistance in the investigation and 

prosecution of other persons.   

 The United States has no interest in losing the substantial assistance that the defendant 

might have provided, both domestically and to foreign law enforcement.  In fact, it has worked 
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diligently – through document review, interviews, and offering repeated opportunities to the 

defendant to explain inconsistencies in his statements – to identify the truth regarding the 

corruption conspiracy, and, if possible, preserve the value of the information that the defendant 

provided in 2010 as well as the value of  information that he could provide in the future.  To that 

end, the United States is providing the defendant with an additional opportunity to explain why 

the 5K1.1 recommendation should not be withdrawn and to provide any and all documents to the 

government to support his position.  Subsequent to that meeting, should the United States 

determine nonetheless to withdraw the 5K1.1 recommendation, we will so notify the Court.  If 

appropriate, that filing will include information regarding the “good faith” grounds upon which 

the United States determined that the 5K1.1 should be withdrawn, the basis for the determination 

that newly-discovered information vitiated the prior substantial assistance provided by the 

defendant, and the defendant’s failure to provide ongoing cooperation.  Because there is no 

evidence that the withdrawal would be based on an unconstitutional motive or out of bad faith, 

should the United States make such a determination, the United States respectfully submits that 

the legal standard necessary for the Court to review such a withdrawal has not been met.   

     Respectfully submitted, 

/s/ Kathleen M Hamann  

Kathleen M Hamann 

Trial Attorney, Fraud Section 

Nathaniel B. Edmonds 

Assistant Chief, Fraud Section 

Criminal Division 

U.S. Department of Justice 

1400 New York Avenue, NW 

Washington, DC  20005 

kathleen.hamann@usdoj.gov 

Ph:  202-514-7023 

      Fax:  202-514-7021 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that on this date I caused a true and correct copy of the foregoing 

UNITED STATES’ NOTICE REGARDING LEGAL AUTHORITY FOR POTENTIAL 

WITHDRAWAL OF ITS JANUARY 22, 2011 RECOMMENDATION FOR DOWNWARD 

DEPARTURE PURSUANT TO U.S.S.G. § 5K1.1to be served by the Court’s electronic filing 

system upon the following: 

 

Defense Counsel 

 

Abbe Lowell 

Christopher Man 

Chadbourne & Park LLP 

1200 New Hampshire Avenue, N.W. 

Washington, DC 20036 

 

Peter Clark 

Cadwalader, Wickersham & Taft LLP 

700 6
th

 Street, NW 

Washington, DC  20001 

 

James Commons 

McDermott, Will & Emery LLP 

600 13
th

 Street, NW 

Washington, DC  20005 

 

Probation Officer 

 

Kathie J. McGill 

Senior United States Probation Officer 

United States Probation Office 

333 Constitution Avenue, N.W. 

Washington, D.C. 20001 

 

 

/s/ Nathaniel B. Edmonds                                     

NATHANIEL B. EDMONDS 

Trial Attorney, Fraud Section 

Criminal Division, U.S. Department of Justice 
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