
UNITED STATES COURT OF APPEALS FOR THE
DISTRICT OF COLUMBIA CIRCUIT

                       

No. 12-3056
                       

UNITED STATES OF AMERICA,                     Appellant,

     
v.

ALI MOHAMED ALI,
a/k/a Ismail Ali Appellee.

EMERGENCY MOTION FOR ORDER STAYING DISTRICT COURT’S ORDER OF
RELEASE AND FOR ISSUANCE OF WRIT TO RETURN DEFENDANT TO CUSTODY
OF UNITED STATES MARSHALS SERVICE OR, IN THE ALTERNATIVE, FOR
EXPEDITED BRIEFING OF THE GOVERNMENT’S APPEAL OF THE DISTRICT

COURT’S ORDER OF RELEASE

Appellant Ali M. Ali has been charged with, inter alia, piracy

under the law of nations, in violation of 18 U.S.C. § 1651, and

hostage taking in violation of 18 U.S.C. § 1203, in connection with

the seizure of a merchant vessel and its crew off the coast of

Somalia.  This emergency motion seeks an immediate stay of the

district court’s release order, and a writ returning Ali to the

custody of the United States Marshals Service, during the pendency

of the government’s appeal of the district court’s release order. 

In the alternative, because of Ali’s risk of flight, the government

seeks an expedited appeal of the district court’s release order

whereby the government’s memorandum of law and fact would be due by

July 31, 2012, and Ali’s memorandum of law and fact would be due by

August 3, 2012.
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On July 24, 2012, the district court (Hon. Ellen S. Huvelle),

in disregard of the significant facts pointing to the flight risks

presented by Ali, nevertheless entered a pretrial order releasing

Ali to home confinement with electronic monitoring.  Appellant, the

United States, has noted an appeal of the district court’s release

order.  Specifically, the district court ignored that: Ali is a

foreign national who has strong ties to Somalia; he lacks

significant ties to the District of Columbia, or even to the United

States; he has no property, money, or other assets in this

district; his closest family members live abroad; and, by virtue of

the grand jury’s indictment, Ali faces a mandatory life sentence. 

On March 14, 2012, this Court affirmed a previous order of

detention in this case.  United States v. Ali Mohamed Ali, No. 12-

3001, Memorandum Opinion and Judgment (D.C. Cir. March 14, 2012). 

The risk that Ali will flee remains unchanged.  Given the

substantial incentives to flee, electronic monitoring is wholly

insufficient to ensure Ali’s appearance.  

FACTUAL AND PROCEDURAL BACKGROUND

On November 7, 2008, a group of pirates commandeered the

merchant vessel CEC Future while it was sailing in international

waters in the Gulf of Aden.   See United States v. Ali, 793 F.1/

Supp. 2d 386 (D.D.C. 2011) (denying Ali’s motion for release).  2/

The CEC Future is owned by the Danish company Clipper1/

Group A/S (Clipper Group). 

 This case was originally assigned to the Hon. Paul L.2/

Friedman.  In January 2012, it was reassigned to Judge Huvelle.
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The pirates, armed with rifles, handguns, and a rocket-propelled

grenade, fired upon and then boarded the CEC Future, and forced its

crew to sail the ship to a location off the coast of Somalia.  Id.

at 387.  Ali boarded the ship shortly after the ship was seized,

and thereafter assisted the pirates by negotiating the pirates’

ransom demands directly with the Clipper Group.  On January 16,

2009, the pirates released the CEC Future and her crew, having

received $1.7 million in U.S. currency as a ransom payment.  Id. 

On January 27, 2009, Ali received a separate ransom payment of

$75,000 from the Clipper Group, deposited directly into an account

that he specified.  On April 20, 2011, Ali was arrested at Dulles

International Airport.3/

On April 28, 2011, the government successfully moved for Ali’s

pretrial detention.  The government argued, inter alia, that Ali

posed a serious risk of flight because he was charged with an

offense, piracy, in violation of 18 U.S.C. § 1651, which carries a

mandatory sentence of life imprisonment; resides in Somalia, a

country with which the United States has no extradition treaty;

lacks significant ties to this country; was arrested with two

passports issued by different countries listing different birth

dates; and provided inconsistent biographical information on

 On May 8, 2012, the government filed a four-count3/

superseding indictment charging defendant with: conspiracy to
commit piracy under 18 U.S.C. § 371 (Count 1); piracy and aiding
and abetting under 18 U.S.C. §§ 1651, 2 (Count 2); conspiracy to
commit hostage taking under 18 U.S.C. § 1203 (Count 3); and hostage
taking and aiding and abetting under 18 U.S.C. §§ 1203, 2 (Count
4).
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immigration documents.  Ali subsequently moved for pretrial

release.   

On June 17, 2011, the district court (Hon. Paul L. Friedman)

held an evidentiary hearing on the motion.  Defense counsel

presented evidence intended to show that Ali did not assist the

pirates, but instead acted as their interpreter (6/17/11 Tr. 45-46,

59-63).  On June 24, 2011, Judge Friedman issued a written order

denying Ali’s motion for release.  Ali, 793 F. Supp. 2d at 392. 

The district court found by a preponderance of the evidence that no

condition or set of conditions could reasonably assure Ali’s

presence at trial.  The court addressed Ali’s arguments in detail,

finding, for example, that evidence presented at the hearing did

not support Ali’s claim of innocent presence.  Id. at 390.

The district court also found that Ali’s “history and

characteristics” favored detention because, although Ali “has no

criminal history in this country,” his past misrepresentations to

the government “are a concern”; Ali is accused of being a member of

a “violent criminal enterprise”; he lacks “significant ties to the

United States”; he “resides in Somalia where his young son

remains”; he has “significant contacts overseas,” including with

pirate organizations that could provide financing or support for

flight to Somalia; and the United States lacks an “extradition

treaty” with Somalia, which, in any event, has only “limited”

government.  Id. at 392.  Finally, the court found by a

preponderance of the evidence that none of the conditions Ali had
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suggested, including home detention with electronic monitoring,

waiver of his extradition rights, or release into the custody of a

third party, would reasonably assure Ali’s appearance at trial. 

Id.

Subsequently, Ali renewed his motion for release, based upon

voluminous materials purportedly showing, inter alia, that he was

assisting the Future’s crew and owners (see generally Document

101)(public version of renewed motion).  Following a December 20,

2011, hearing, the court denied the motion.  It then found that,

even after considering all of Ali’s additional evidence, “there is

strong evidence supporting the government’s theories,” and the

“weight of the [government’s] evidence is strong even though there

may be defenses when we hear from witnesses” at trial (12/20/11 Tr.

34).  The court also found that Ali lacks property in this country,

“engaged in fraudulent behavior as determined by the INS,” used

aliases, and has “strong ties to Somalia,” which provide him with

“an incentive to go back to Somalia” (12/20/11 Tr. 35).  This Court

affirmed Judge Friedman’s detention order in a short unpublished

memorandum judgment.  United States v. Ali Mohamed Ali, No. 12-

3001, Memorandum Opinion and Judgment (D.C. Cir. March 14, 2012).

This case was then reassigned to United States District Court

Judge Ellen S. Huvelle for trial.  On July 13, 2012, the court

issued an opinion dismissing Count 1 of the indictment (conspiracy

to commit piracy) and narrowing Count 2 (piracy and aiding and

abetting that offense).  On July 19, 2012, the government moved for
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reconsideration.  On July 20, 2012, the court denied the

government’s motion.  The court then indicated its intention to

release Ali, and ordered the parties to submit pleadings addressing

whether Ali could be detained by immigration authorities.  Ali’s

memorandum argued that Immigration and Customs Enforcement (ICE)

had no legal authority to detain Ali pending trial because ICE’s

statutory authority to detain illegal aliens under 8 U.S.C. § 1231

is for purposes of removal only, not pretrial detention (Document

247).  The memorandum further argued that the court had

jurisdiction under 18 U.S.C. § 3142(b) to release Ali and to

prevent ICE from detaining him (Document 247).  Ali made no

assertion in his memorandum that any of the facts upon which Judge

Friedman had based his detention order had changed, and the

memorandum did not specifically argue that the factors set forth in

18 U.S.C. § 3142 supported release.

   In response, the government filed a memorandum asserting that,

should the court determine to release Ali, the immigration process

should proceed in the regular course of business (Document 250 at

4-5).  The government also argued that none of the factors

supporting detention, which were previously considered by the

district court, and affirmed on appeal, had changed (Document 250

at 11-15).4/

 The government also proffered some additional evidence, not4/

previously considered by the district court, that added to the
strength of the government’s case (Document 250).
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During a hearing on July 24, 2012, the district court

dismissed Counts 3 and 4 (7/24/12 Tr. 4)(copy attached), and

ordered Ali to be released subject to conditions (Document 261). 

The court did not determine whether the rebuttable presumption of

detention (see 18 U.S.C. § 3142(e)(3)(C)) applied following

dismissal of the hostage-taking counts upon which the presumption

had been based (7/24/12 Tr. 18).   Instead, the court stated that5/

even if the presumption were applicable, Ali did not pose a flight

risk (7/24/12 Tr. 23-28).  Although government counsel argued that

no facts had changed since the issue was decided by Judge Friedman

and affirmed on appeal (7/24/12 Tr. 19), and that it was important

to consider that Ali had made false statements to INS in the past,

demonstrating that he was not credible (7/24/12 Tr. 19), the court

found those arguments unpersuasive.

18 U.S.C. § 3142(e)(3)(C), provides that:5/

Subject to rebuttal by the person, it shall be presumed
that no condition or combination of conditions will
reasonably assure the appearance of the person as
required and the safety of the community if the judicial
officer finds that there is probable cause to believe
that the person committed . . . an offense listed in
section 2332(g)(5)(B) of title 18, United States Code,
for which a maximum term of imprisonment of 10 years or
more is prescribed.

Hostage taking, in violation of 18 U.S.C. § 1203, is a
“[f]ederal crime of terrorism” under 18 U.S.C. § 2332b(g)(5)(B)(i),
“for which a maximum term, of imprisonment of ten years or more is
prescribed.”  During the hearing , government counsel erroneously
indicated that, “I think the Court may be right on this occasion
about once the hostage taking is gone, the presumption is gone”
(7/24/12 Tr. 19).
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Defense counsel represented that Ali’s young son was no longer

in Somalia but living in the United Arab Emirates; Ali lacked a

passport; and there was a third party (a friend) with whom he could

live in Centerville, Virginia (7/24/12 Tr. 14-18).  That

information, along with the court’s assessment of the weakness of

the government’s case against Ali,  led the court to conclude that6/

Ali no longer remains a flight risk.  Judge Huvelle found that she

had more information concerning Ali’s “substantial ties” to the

“U.S. government over many years” (7/24/12 Tr. 9) than was

presented to Judge Friedman (7/24/12 Tr. 21).  Judge Huvelle

concluded that the passage of time warranted reconsideration of

Ali’s risk of flight (7/24/12 Tr. 10-11, 21, 25-27).  The court

also found that Ali’s possession of fraudulent immigration

documents did not increase his risk of flight (7/24/12 Tr. 24-29). 

The court did not specifically address Ali’s incentives for flight,

or his lack of ties to the United States.  The court ordered Ali

released to detention at the home of Ali’s friend, subject to

monitoring (7/24/12 Tr. 35; Document 261).

 The court’s assessment of the evidence is based upon its6/

legal ruling significantly narrowing Count 2. The government has
noted an appeal of that ruling, as well as the dismissal of Counts
1, 3, and 4.  18 U.S.C. § 3731 permits the government to appeal if
a court order dismisses “an indictment or information . . . as to
any one or more counts, or any part thereof.”    
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ARGUMENT

The District Court Erred by Releasing Ali Without Holding
an Evidentiary Hearing, and in Concluding That Home
Detention Would Reasonably Assure Ali’s Appearance at
Trial.                                                  
         

A. Standard of Review and Applicable Legal
Principles                                   

Under 18 U.S.C. § 3142(e), if a judicial officer finds after

a detention hearing that “no condition or combination of conditions

will reasonably assure the appearance of the person as required and

the safety of any other person and the community, such judicial

officer shall order the detention of the person before trial.”  The

district court’s determination must be supported by a preponderance

of the evidence.  See United States v. Xulam, 84 F.3d 441, 442

(D.C. Cir. 1996).  That determination is guided by four statutory

factors: (1) the nature and circumstances of the charged offense;

(2) the weight of the evidence against the person; (3) the person’s

history and characteristics; and (4) the nature and seriousness of

the danger to any person or the community that would be posed by

the person’s release.  18 U.S.C. § 3142(g).

This Court reviews the district court’s legal determinations

de novo, and reviews any factual findings only for clear error. 

United States v. Smith, 79 F.3d 1208, 1209 (D.C. Cir. 1996).

B. Discussion

The district court erred in releasing Ali for three reasons:

(1) the court had an insufficient evidentiary basis upon which to

reverse Judge Friedman’s earlier detention order; (2) the court
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made an error of law when it failed to sufficiently consider the

relevant statutory factors; and (3) when applying the relevant

factors, the record does not support the court’s release

determination.  We will discuss those reasons in turn.

First, the court had an insufficient evidentiary basis upon

which to reverse Judge Friedman’s earlier detention order.  Judge

Huvelle should have accorded Judge Friedman’s findings, as set

forth in his published opinion, weight.  

Second, the court failed to sufficiently consider the relevant

factors.  The record, consisting of the transcript of the July 24

status hearing, is sparse.  The court only briefly discussed Judge

Friedman’s findings.  Further, the court’s decision that the

government’s evidence was “weak” was predicated on the very legal

determinations that will be the subject of the government’s appeal

(see 7/24/12 Tr. 26)(Ali’s acts bear insufficient connection to

United States, creating “due process concerns” for charging conduct

that did not occur on “the high seas”).  In addition, the

rebuttable presumption of detention continues to apply during the

pendency of a government appeal of a dismissal of the relevant

charges.  See 18 U.S.C. § 3143(c) (when government appeals, the

judicial officer should treat the defendant “in accordance with

Section 3142").  Ali was charged by the grand jury with piracy in

violation of 18 U.S.C. § 1651 and hostage taking in violation of 18

U.S.C. § 1203.  Thus, there is probable cause to believe that he

committed those offenses and he remains subject to a rebuttable
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presumption in favor of detention while the government appeals the

district court’s legal rulings.  See 18 U.S.C. § 3142(e)(3)(C).

Third, in light of the § 3142(g) factors, Judge Huvelle’s

decision to release Ali with conditions was unsupported by the

record:

1. Nature and Seriousness of the Offense

Appellant unquestionably is charged with serious crimes.

Indeed, hostage taking is listed in the United States Code as a

“[f]ederal crime of terrorism,” see 18 U.S.C. § 2332b(g)(5)(B)(i). 

The charges and potential sentencing exposure in this case provide

appellant with a strong motive to flee.  See United States v.

El-Hage, 213 F.3d 74, 80 (2d Cir. 2000) (prospect of life

imprisonment creates strong motive to flee); United States v.

Townsend, 897 F.2d 989, 996 (9th Cir. 1990) (affirming pretrial

detention on basis of flight risk where defendants faced “severe

penalties,” “reside in foreign countries,” and have “no significant

ties to the United States).

 2. The Weight of the Evidence Supports Detention 

Judge Huvelle erred in evaluating the strength of the evidence

supporting release.  That Ali may have defenses at trial does not

undercut the government’s showing of risk of flight.  See Townsend,

897 F.2d at 995 (“whether in fact [the defendant] did the things of

which [he is] accused, we do not and cannot anticipate what a jury

will find or what defenses might be offered or what evidence might
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be excluded . . . the weight of the evidence proffered tells in

favor of [the defendant] being flight [a] risk[]”).

In addition, Ali’s past use of fraudulent immigration

documents (see 12/20/11 Tr. 35; 7/24/12 Tr. 19-20) also favors

detention.  The district court observed that, “I’m not sure that is

necessarily very probative evidence of flight” (7/24/12 Tr. 20). 

On the contrary, courts routinely consider lack of candor as

evidencing risk of flight.  See United States v. Khanu, 370 Fed.

Appx. 121, 122 (D.C. Cir. 2010) (lack of candor concerning real-

estate transactions showed risk of flight); United States v.

Bonilla, 388 Fed. Appx. 78, 80 (2d Cir. 2010); United States v.

Mehmood, 358 Fed. Appx. 767, 769 (8th Cir. 2010).  Ali’s

misrepresentations are quite relevant to his risk of flight; they

indicate his willingness to use deception to travel across borders.

 3. Appellant’s “History and Characteristics”
Support Detention                       

It is undisputed that Ali is a foreign national who has strong

ties to Somalia, where he resided before his arrest.  In addition,

Ali’s eight-year old son is located overseas (7/24/12 Tr. 17;

12/20/11 Tr. 35).  Ali lacks significant ties to the District of

Columbia, or even to the United States (12/20/11 Tr. 35).  He has

not lived in the United States since 2007 (12/20/11 Tr. 35).  He

has no property, money, or other assets in this district (12/20/11

Tr. 35).  His closest family members live abroad, and he is not

employed in the United States.  Those factors each support

detention.  See Khanu, 370 Fed. Appx. at 122 (finding “citizenship
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in Sierra Leone, [and defendant’s] trip there prior to his

indictment” were facts favoring detention); United States v.

Stanford, 394 Fed. Appx. 72, 75 (5th Cir. 2010) (“access to

international network of contacts,” and “primary residence in

Antigua” demonstrated risk of flight), cert. denied, 131 S. Ct.

1028 (2011); United States v. Millan, 4 F.3d 1038, 1046 (2d Cir.

1993) (“travels abroad” and ties to foreign communities created

incentive to flee); Townsend, 897 F.2d at 996.

4. No Combination of Conditions Will
Reasonably Assure Ali’s Appearance at
Trial.                                  

No condition or combination of conditions will reasonably

assure Ali’s appearance and the safety of the community.  18 U.S.C.

§ 3142(e).  Specifically, home detention with electronic monitoring

is insufficient.  Although the Pretrial Services Agency can make

arrangements for the FBI to receive “alerts” (7/24/12 Tr. 23), the

“alerts” necessarily are after-the-fact.  See Townsend, 897 F.2d at

994–95 (“Nor does the wearing of an electronic device offer

assurance against flight occurring before measures can be taken to

prevent a detected departure from the jurisdiction.”)).  In

addition, electronic monitoring can be defeated.  See, e.g., United

States v. Williams, 387 Fed. Appx. 282 (3d Cir. 2010).  Judge

Huvelle did not address the limitations of electronic monitoring.

The district court erroneously concluded that Ali’s

willingness to waive his extradition rights was sufficient to

reasonably assure his presence at trial.  A general waiver of
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extradition would be effective only if Ali were to seek refuge in

a country whose laws recognize such a waiver, and only if he were

actually apprehended in that country.  Moreover, it is unlikely

that he would be apprehended, let alone extradited from, the

country to which he would most likely flee: Somalia.  Likewise,

release into the custody of friend would be insufficient given his

strong incentive to flee.
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CONCLUSION

For these reasons, the government respectfully requests an

immediate stay of the district court’s release order, and a writ

returning Ali to the custody of United States Marshals Service,

during the pendency of the government’s appeal of the district

court’s release order.  In the alternative, because of Ali’s risk

of flight, the government seeks an expedited briefing the

government’s appeal of the district court’s release order whereby

the government’s memorandum of law and fact would be due by July

31, 2012, and Ali’s memorandum of law and fact would be due by

August 3, 2012.

RONALD C. MACHEN JR.,
United States Attorney.

CHRISELLEN R. KOLB,
MARY B. McCORD,
BRENDA J. JOHNSON,
ANN H. PETALAS,
FERNANDO CAMPOAMOR-SANCHEZ,
Assistant United States Attorneys.

                                             /s/                  
PETER S. SMITH, DC BAR #465131
Assistant United States Attorney
555 Fourth Street, NW, Room 8104
Washington, DC  20530
(202) 252-6829

USCA Case #12-3057      Document #1386270            Filed: 07/27/2012      Page 15 of 16



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that, on this 27th day of July, 2012, I

caused a copy of the foregoing motion to be served via the Court’s

ECF system, on appellant’s counsel as follows:

Timothy R. Clinton, Esq.
Matthew J. Peed, Esq.
CLINTON & PEED PLLC
1455 Pennsylvania Ave., NW
Suite 400
Washington, DC  20004

                                              /s/                 
PETER S. SMITH
Assistant United States Attorney 
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