
UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

_________________________________________ 

) 

In re BLACK FARMERS DISCRIMINATION ) 

LITIGATION      ) 

_________________________________________  )   Misc. No. 08-mc-0511 (PLF) 

) 

This document relates to     ) 

) 

ALL CASES       ) 

_________________________________________  ) 

 

NOTICE OF OBJECTION TO SETTLEMENT 

 

Comes now, Larry Morgan, M.C. Moore, Willie Parker, Sr., Vernon Ross, Sr., Blanche 

Ross, Lewis Walker, Thomas Walker, Inez Washington, Steven Bailey, O.C. Anthony
1
, “the 

Objectors” by and through Counsel, and submits their objections to the proposed class certification 

and settlement put forward in this case by proposed class counsel, and would show the court the 

following: 

ORAL ARGUMENT IS NOT BE REQUESTED AT THE FAIRNESS HEARING  

INTRODUCTION 

The parties have proposed a mandatory class pursuant to F.R.Civ.P. 23(B)(1)(B), and put 

forward a proposed settlement.  Approving a class for settlement–only purposes is a dangerous 

proposition at best, and requires a “heightened scrutiny” by the courts to protect the interests of the 

passive, non–present class members. 

The plaintiffs have not pled, and are unable to prove, any facts which demonstrate that this 

is properly a “limited fund” case, or even that there is properly a class.  Additionally, the proposed 

mandatory class and settlement violate a number of constitutional rights of proposed class 

members, including violations of their due process rights under the Fourteenth Amendment, 

                                                 
1 These individuals are on the 5g list.   
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violation of the Equal Protection Clause, violation of the Seventh Amendment, and other rights 

and privileges. 

The parties have made no effort to plead or prove any fact which supports their claim that 

this is properly a “limited funds” case under FRCiv.P. 23(b)(1)(B), but are merely attempting to  

make an end run around the requirements of a Rule 23(b)(3) class, which they cannot meet.  They 

do not even meet the absolute requirements of Rule 23(a). 

For these reasons and others, and as explained below, the proposed mandatory class and 

settlement are improper under the Federal Rule and controlling case law, as well as being unfair to 

the “passive” class members. 

1. THE COURT MUST APPLY A “HEIGHTENED SCRUTINY” TO THE CLASS 

CERTIFICATION AND PROPOSED SETTLEMENT, ESPECIALLY IN LIGHT OF 

THE PROPOSED MANDATORY CLASS AND THE FACT THAT NO DISCOVERY 

HAS TAKEN PLACE 

 

Where “settlement negotiations precede class certification, and approval for settlement and 

certification are sought simultaneously,” the court must protect absentee class members by 

applying an “even more rigorous, heightened standard.”  In re Pet Food Products Liability 

Litigation, 629 F.3d 333, 350 (3d Cir. 2010). 

As stated by the United States Supreme Court in Ortiz v. Fibreboard Corp.527 U.S. 815, 

848-849 (1999), “[w]hen a District Court, as here, certifies for class action settlement only, the 

moment of certification requires „heightened attention‟... to the justifications for binding the class 

members. This is so because certification of a mandatory settlement class, however provisional 

technically, effectively concludes the preceding save for the final fairness hearing. And, as we held 

in Amchem, a fairness hearing under Rule 23(e) is no substitute for rigorous adherence to those 

provisions of the rule „designed to protect absentees,‟ among them subdivision (b)(1)(B).”  

(Citations omitted). 
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“In evaluating a proposed settlement, the court‟s main concern is to ensure that the rights of 

passive class members are not jeopardized. See 7B Charles A. Wright, Arthur R. Miller & Mary 

Kay Kane, Federal Practice & Procedure § 1797.1, at 79 (3d ed. 2005); see also Amchem Prods., 

521 U.S. at 623...”  In re Motor Fuel Temperature Sales Practices Litigation, 271 F.R.D. 263, 

269-270 (D.Kan. 2010).  A “Rule 23(e) inquiry protects unnamed class members from unjust or 

unfair settlements affecting their rights when representatives become fainthearted before action is 

adjudicated or are able to secure satisfaction of individual claims by compromise.” Id. at 269 

(citing Amchem Prods. Inc. v. Windsor, 521 U.S. 591, 623 (1997)). 

A court must be “even more scrupulous than usual” when examining the fairness of a 

proposed settlement, where approval for the settlement and class certification are sought at the 

same time. In re Warfarin Sodium Antitrust Litigation, 391 F.3d 516, 534 (3d Cir. 2004).  “Class 

actions certified solely for settlement, particularly early in the case, sometimes make meaningful 

judicial review more difficult and more important. Courts have held that approval of settlement 

class actions under Rule 23(e) requires closer judicial scrutiny than approval of settlements 

reached only after class certification has been litigated through the adversary process.”   Manual 

for Complex Litigation, Fourth, § 21.612 at 313 (2004).  See also, Uhl v. Thoroughbred Tech. & 

Telecommunications, Inc., 309 F.3d 978, 985 (7
th

 Cir. 2002)(A Court may not “abandon the 

Federal Rules merely because a settlement seems fair, or even if the settlement is a „good deal.‟ In 

some ways, the Rule 23 requirements may be even more important for settlement classes.”); In re 

AT&T Mobility Wireless Data Services Sales Litigation, 270 F.R.D. 330, 340-341 (N.D. Ill. 2010).  

In fact, it has been said that the Court acts “as a fiduciary...serv[ing] as a guardian of the rights of 

absent class members.”  Grunin v. International House of Pancakes, 513 F.2d 114, 123 (8
th

 Cir.), 

cert. denied 423 U.S. 864 (1975). 
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There are also obvious problems with approving a settlement prior to significant discovery. 

Where there is less investigation into what the individual claims may be worth, and less admissible 

evidence regarding liability obtained from discovery, class counsel has significantly less 

bargaining power to obtain the best settlement for its clients. See e.g. In re Community Bank of 

North Virginia, 418 F.3d 277, 307 (3d Cir. 2005)(It is “questionable whether class counsel could 

have negotiated in [the class‟s] best interests” where class counsel conducted no formal 

discovery.) 

With a settlement–only class, the plaintiffs lose much of their leverage with the defendants. 

There can be no threat to litigate this case if negotiations fall through. If the settlement collapses, 

then the case will disappears. A class counsel trying to reach a settlement under such 

circumstances knows that another attorney could reach an agreement with the defendant if 

negotiations failed. Potential class counsel, therefore, has incentive to reach a settlement less they 

lose out to a competitor. See e.g. Reynolds v. Beneficial National Bank, 288 F.3d 277, 282 (7
th

 Cir. 

2002); John C. Coffee, Jr., Class Wars: The Dilemma of the Mass Tort Class Action, 95 Colum. 

L.Rev. 1343, 1370-73 (1995). 

As pointed out below, the proposed mandatory class and settlement cannot survive the 

“heightened scrutiny” which must be applied. 

In this case, there is little particularized evidence as to what the individual claimants‟ 

damages are.  There is no way to determine whether the settlement is fair or not, especially in light 

of the dearth of discovery in this case.   

“The most important consideration is the strength of plaintiff‟s case on the merits weighed 

against the amount offered in settlement.  In re Agent Orange Product Liability Litigation 597 

F.Supp. 740, 762 (E.D.N.Y. 1984) (citing 7A C. Wright & A. Miller, Federal Practice and 
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Procedure § 1797 (1972); City of Detroit v. Grinnell Corp., 495 F.2d 448, 455 (2d Cir. 1974); West 

Virginia v. Chas. Pfizer & Co., 440 F.2d 1079, 1085 (2d Cir.), cert. denied, 404 U.S. 871 (1971).  

There is no evidence, absent discovery, to determine the strength of the Plaintiffs‟ cases, or, 

therefore, what a proper settlement amount might be.  This is even more troubling in light of the 

fact that the parties are attempting to manufacture a “limited fund,” setting otherwise-available 

resources out of reach of the Plaintiffs. 

This also points to the propriety and application to this case of the rule that the very 

negotiating process, itself, is subject to strict scrutiny where the negotiations were done by counsel 

not previously approved by the Court.  Ace Heating & Plumbing Co. v. Crane Co., 453 F.2d 30, 

33 (3d Cir. 1971); Parker v. Anderson, 667 F.2d 1204 (5
th

 Cir.), cert. denied, 459 U.S. 828 (1982); 

Malchman v. Davis, 706 F.2d 426, 433 (2d Cir. 1983); In re General Motors Corp. Engine 

Interchange Litigation, 594 F.2d 1106 (7
th

 Cir. 1979): In re Federal Skywalk Cases, 97 F.R.D. 

380, 386 (W.D. Mo. 1983). 

2. THE PROPOSED NON-OPT OUT MANDATORY CLASS AND SETTLEMENT 

PROPOSAL IS IN VIOLATION OF THE EQUAL PROTECTION CLAUSE OF  

THE UNITED STATES CONSTITUTION 

 

Perhaps the largest problem with the proposed non–opt out mandatory class is that it is 

blatantly unconstitutional. The proposed class is based upon the fact that the plaintiffs in this case 

are black. There has been, however, a decision to treat these black plaintiffs differently than 

plaintiffs of other races. Under equal protection analysis, where a federal statute uses racial 

classification, it is strictly scrutinized to determine if it serves a compelling governmental interest, 

and is “narrowly tailored to further that interest.” Adarand Constructors, Inc. V. Pena, 515 U.S. 

200, 235 (1995).  Where a party is treated differently than other similarly situated plaintiffs, and 

that the difference was based upon race, this is a violation of the equal protection clause.  Macone 

Case 1:08-mc-00511-PLF   Document 183    Filed 08/11/11   Page 5 of 20



v. Town of Wakefield, 277 F.3d 1, 10 (1
st
 Cir. 2002). A plaintiff may show that the defendant 

“selected or reaffirmed a particular course of action at least in part because of, not merely in spite 

of, its adverse effects” upon a protected group. In re subpoena to Witzel, 531F. 3D113, 119 (first 

circuit 2008). 

A governmental decision cannot be “deliberately based upon an unjustifiable standard such 

as, race, religion, or other arbitrary classification.”  Bordenkircher v. Hayes, 434 US 357, 364 

(1978); Wayte v. U.S., 470 U.S. 598, 608 (1985).  Nor is a showing of discriminatory intent 

necessary when an equal protection claim is based on an overtly discriminatory classification.  

See Strauder v. West Virginia, 100 U.S. 303 (1880). 

In this case, black farmers are being specifically treated differently than the Native 

Americans who are prosecuting a class action suit against the United States government in the case 

of Cobell, et al, v. Salazar, 1:96-cv-01285-TFH, United States District Court for the District of 

Columbia.  In that case, with class approval sought under FRCivP 23(b)(1) and (2), the parties are 

agreed upon a “complete, unfettered opt–out right.” Id., docket number 3763, Plaintiff‟s Response 

to Objections to Settlement, p. 13 (May 16, 2011).  In that case, potential damages are even more 

specifically calculable than in the present case and involves a specific amount of property, income 

and financial investments, which were all pooled and manage together. Id. at pages 13–15. Further, 

as in the case at bar, Congress has allocated a specific amount of money to pay claims in that case. 

Despite the strong similarities between Cobell and the case at bar, that case has an absolute 

opt out provision, where the proposed settlement in this case provides for a mandatory class. 

Such a difference in treatment must be examined under a “strict scrutiny.” If an opt-out 

provision is appropriate for Native Americans in Cobell, there is absolutely no reason that it is not 

appropriate for the black farmers in this case. 
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Phillips Petroleum v. Shutts, 472 U.S. 797 (1985) sets out the minimal constitutional 

requirements for a class: (1) “notice plus an opportunity to be heard and participate in the 

litigation;” (2) “an opportunity to remove [one‟s self] from the class action by executing and 

returning an „opt out‟ or „request for exclusion‟ form to the court;” and (3) “that the named 

plaintiff at all times adequately represent the interests of the absent class members.” Id. at 812. 

Cobell would seem to be much more appropriate for a mandatory class than In re Black 

Farmers Discrimination Litigation.
2
  Cobell contains common questions of fact and law, and 

questions of liability. The federal trusts involved in that case held all of the property, including 

land, income from various resources such as oil and minerals, as well as financial investments. 

These were all pooled and managed together. The assets were not related to individuals, but are 

held in common, co-mingled, and managed for the class as a whole.  Facts related to the 

mismanagement of these assets clearly apply to all of the claimants.  The facts, documents and 

other evidence of liability in that case will be the exact same for every Plaintiff.  In contrast, all of 

the decisions made in this case were individual, based upon the circumstances of each plaintiff, 

and were made by different people, possibly based upon differing factors. 

A plaintiff who is allowed to opt out may even be entitled to bring a Bivens-type action 

against individual decision-makers, raising the possibility of punitive damages.  This is certainly 

not accounted for in the proposed settlement, and further demonstrates the need for an opt-out 

provision. 

 

                                                 
2
 This is especially true given the historical context of Indian affairs.  “The unique status 

of Indian tribes under federal law permits the federal government to enact legislation singling out 

tribal Indians, legislation that might otherwise be constitutionally offensive.” Washington v. 

Confederated Bands & Tribes of the Yakima Indian Nation, 439 U.S. 463, 500-501. With no such 

“unique status” in this case, the settlement involving black farmers requires the strictest possible 

scrutiny of differing treatment, a scrutiny which it cannot survive. 
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3. THE PROPOSED MANDATORY CLASS AND SETTLEMENT VIOLATES THE DUE 

PROCESS CLAUSE OF THE 14
TH

 AMENDMENT AS WELL AS THE SEVENTH 

AMENDMENT RIGHT TO TRIAL, AND OTHER RIGHTS 

 

An opt-out right reflects the fact that the plaintiff has a property interest in his or her cause 

of action and should be able to control how that property is utilized. See e.g. Logan v. Zimmerman 

Brush Co., 455 US 422, 428 (1982) (“[A] cause of action is a species of property protected by the 

14
th

 amendment‟s due process clause.”) The Supreme Court has historically made clear its respect 

for the “deep–rooted historic tradition that everyone should have his own day in court.”  Martin v. 

Wilks, 490 US 755, 762 (1989); Hansberry v. Lee, 311 U.S. 32, 40 (1940) (“ it is a principle of 

general application in Anglo–American jurisprudence that one is not bound by a judgment in 

personam in a litigation in which he is not designated as a party or to which he has not been made 

a party by service of process.”) 

For this reason, classes in suits claiming primarily money damages are generally required 

to be certified under Rule 23(b)(3). 

In Phillips Petroleum company v. Shutts, 472 US 797 (1985), the Supreme Court held that 

“due process requires at a minimum that an absent plaintiff be provided with an opportunity to 

remove himself from the class by executing and returning an „opt out‟ or „request for exclusion‟ 

form to the court.”  Id. at 812.  This statement was concerned with whether a state court could 

exercise personal jurisdiction over class members that did not have minimum contacts with the 

forum state but who had received notice of a class-action and an opportunity to opt out. The courts 

reasoning, however applies squarely to this situation, and points to a constitutional due process 

right to opt out of class actions that are primarily for money damages.  Mandatory class actions 

are fundamentally in tension with constitutional guarantees of due process, the right to access to 

the courts, the right to a jury trial, etc., and therefore are not liberally allowed.  Ortiz, 527 U.S. at 
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845-47.  See also Amchem Products, Inc. v. Windsor, 521 U.S. 591, 612-613 (1997)(“ rule 23's 

requirements must be interpreted in keeping with article III constraints, and with the Rules 

Enabling Act, which instructs that rules of procedure ‟shall not abridge, enlarge, or modify any 

substantive right.‟”); Jefferson v. Ingersoll Intern. Inc., 195 F.3d 894, 898-899 (7
th

 Cir. 

1999)(“[T]he controlling authority today is Ortiz, which says in no uncertain terms that class 

member‟s right to notice and an opportunity to opt out should be preserved whenever possible. It is 

possible to preserve those rights in this case.”); Broussard v. Meineke Discount Muffler Shops, 

Inc., 155 F.3d 331, 345 (4
th

 Cir. 1998)(“fundamentally, the District Court lost sight of the fact that 

a class action is an exception to the usual rule that litigation is conducted by and on behalf of the 

individual named parties only. It is axiomatic that the procedural device of Rule 23 cannot be 

allowed to expand the substance of the claims of class members. Thus courts considering class 

certification must rigorously apply the requirements of rule 23 to avoid the real risk, realized here, 

of a composite case being much stronger than any plaintiffs individual action would be.”); Cimino 

v. Raymark Indus., Inc., 151 F.3d 297, 312 (5
th

 Cir. 1998); In re Fibreboard Corp., 893 F.2d 706, 

711-712 (5
th

 Cir. 1990); In re Ford Motor Co. Vehicle Paint Litigation, 182 F.R.D. 214, 221 (E.D. 

La 1998); Arch v. American Tobacco Co., 175 F.R.D. 469, 487-489 & n. 21(E.D. Pa. 1997); 

Lusardi v. Xerox Corp., 118 F.R.D. 351, 370 (D.N.J. 1987). 

4. THE “CLASS ACTION ALLEGATIONS” MADE IN THE COMPLAINT DO NOT 

DEMONSTRATE THAT CERTIFYING ANY CLASS, MUCH LESS A MANDATORY 

CLASS, IS APPROPRIATE 

   

Trying to certify a class under rule 23 (b)(1) (B) is often a creative attempt to circumvent 

the requirements of Rule 23(B)(3), which requires proof that “questions of law or fact common to 

class members predominates over any questions affecting only individual members,” This 

requirement cannot be met in this case. 
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Paragraph 29 of the complaint states that the class action is being brought under FRCP 

23(b)(1)(B). 

In paragraph 31, the complaint alleges as “„questions of law or fact common to the class,‟ 

supposedly sufficient to establish commonality under FRC P 23(a)(2), the following: 

“a. Class members share a common interest in ensuring that all 

successful claimants have an equal opportunity to receive compensation for the 

discrimination they have suffered. 

b. Class members share a common interest in ensuring that the funds 

available to pay successful claimants are not limited to the$100 million 

appropriated by the 2008 farm bill. 

c. Class members share a common interest in minimizing the evidentiary 

burdens and costs, as well as the delays, that a judicial claims process will 

entail.” 

These issues are only relevant to how the plaintiffs will get paid, and have absolutely 

nothing whatsoever to do with the “questions of law or fact” of the actual case. In fact, the 

proposed class representatives in this case have not even bothered to plead issues of law or fact 

necessary to the certification of a class. 

The factual allegations of discrimination contained in the complaint demonstrate that there 

is a serious issue of whether there is properly a class at all in this case. Paragraph 4 notes that “the 

local committees were rife with discrimination.” In other words, the decisions were being made on 

a county by county basis by committees of elected local ranchers and farmers.  Amended Class 

Action Complaint, para. 3. It is impossible to say that every local committee was motivated by the 

same considerations in every loan, credit service or other program decision. Paragraph 6 states that 
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complaints to the USDA were “mismanaged, ignored, or „lost.‟” Mismanagement is not 

discrimination. 

In the case of Wal-Mart Stores, Inc. v. Dukes, No. 10-277, United States Supreme Court 

(slip opin., June 20, 2011) the Court stated that “proof of commonality necessarily overlaps with 

respondents‟ merits contention that Wal-mart engages in a pattern or practice of discrimination. 

That is so because, in resolving an individual‟s title VII claim, the crux of the inquiry is „the reason 

for a particular employment decision.‟” Id. at 11 (citing Cooper v. Federal Reserve Bank of 

Richmond, 467 U.S. 867, 876 (1984)).  That is exactly the issue in this discrimination case. 

Giving discretion to lower–level supervisors may demonstrate liability under a disparate impact 

theory, but merely proving the system had produced a racial disparity is not enough.  “[T]he 

plaintiff must begin by identifying the specific employment practice that is challenged.” Id. at page 

17 (citing Watson v. Fort Worth Bank and Trust, 487 US 977, 994 (1988), and Wards Cove 

Packing Co., v. Antonio, 490 U.S. 642, 656 (1989).  The Amended Class Action Complaint uses 

broad language, apparently attempting to claim that every county committee had discriminatory 

intent in every decision involving a black farmer.  That is impossible, and the proposed class 

plaintiffs do not attempt to show the specific practices involved.  The Amended Class Action 

Complaint demonstrates that the circumstances varied widely from case to case.  Claiming that 

the plaintiffs have a common interest in the method of recovery does not begin to address the facts 

of the case, or the application of law to those facts, and the complaint does not adequately allege 

“commonality.”  See also, Zinser v. Accufix Research Institute, Inc., 253 F.3d 1180, 1189 (9
th

 Cir. 

2001)(Class certification not appropriate where there were some common issues, but 

determinations of causation and damages potentially raised numerous individualized issues). 

The manageability requirement of Rule 23 essentially means that the only cases where 
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there is truly no relevant individualized evidence, or that if such evidence is clearly secondary, can 

meet the manageability standard.  Western Electric Co. V. Stern, 544 F.2d 1196 (3
rd

 Cir. 1976); 

Broussard v. Meineke Discount Muffler Shops, Inc., 155 F.3d 331, 345 (4
th

 Cir. 1998).  In this 

case, the proof will clearly be different for each individual claimant: the financial circumstance of 

the claimant, the size and type of the claimant‟s operation, what benefit the claimant was originally 

seeking, the claimant‟s documentation, the county the claimant was in, the make-up of the elected 

committee, the process and documentation of each committee, evidence of the intent and motive of 

individual committee members of each committee in each separate county, the level of oversight 

of each committee, the damages suffered by each claimant (which are likely to vary widely in 

amount and type), etc., etc., etc. 

This case is clearly not like one involving a negligently manufactured product, where the 

breach is identical in each case. 

In Amchem Products, Inc., v. Windsor, 521 U.S. 591 (1997), the Court specifically ruled 

that allegations of the “benefits asbestos-exposed persons might gain from the establishment of a 

grand-scale compensation scheme is a matter fit for legislative consideration...but it is not 

pertinent to the predominance inquiry.  That inquiry trains on the legal or factual questions that 

qualify each class members case as a genuine controversy, questions that preexist any settlement.” 

Id., at 622-623.  In other words, under clear and binding Supreme Court precedent, the “Class 

Action Allegations” of the Amended Class Action Complaint have absolutely no bearing on 

whether there is properly a class or not. 

5. MANDATORY VERSUS OPT-OUT CLASSES 

Supreme Court precedent demonstrates that constitutional guarantees related to plaintiff 

autonomy create a constitutional basis for the right to opt out of a class action, especially where the 
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claims of the class are predominantly for money damages, including punitive damages.
3
 

It is also clear, however, that while a right to opt out may be good for individual class 

members, they are a complication and difficulty for both defendants and class counsel. Mandatory 

classes are obviously more desirable for defendant, especially in the settlement context, where 

they can put all claims to rest at once, and for a price that they have agreed on. 

The advantages to class counsel of a mandatory class are also obvious.  A mandatory class 

maximizes the number of clients, and therefore, the fee.
4
  Significant costs are saved on the notice 

requirements by a mandatory class certified under Rule 23(b)(1) or (2), which do not require the 

strict individualized notice necessary under Rule 23(b)(3). 

Given these considerable advantages to both Defendants and Class Counsel, it is 

understandable that they would attempt to “shoehorn” a class action for monetary damages into a 

mandatory class, when it should normally be an opt-out class under 23(b)(3).  See e.g., Bolin v. 

Sears, Roebuck & Co., 231 F.3d 970, 976 (5
th

 Cir. 2000).   

That is exactly what has happened here. 

The Supreme Court has given direct hints as to whether it believes an opt-out provision can 

be constitutionally denied under Rule 23(b)(1).  In reversing the certification of a class in an 

asbestos case under rule 23(b)(1) (B), the court stated: 

[M]andatory class actions aggregating damages claims implicate the due 

process principle of general application in Anglo – American 

jurisprudence that one is not bound by a judgment in personam in a 

                                                 
3
 Similarly, most circuit courts have required class certification under rule 23(b)(3) in 

actions for money damages, including punitive damages.  See e.g. Allison v. Citgo Petroleum 

Corp., 151 F.3d 402, 417-418 (5
th

 Cir. 1998). 

4
 One commentator has noted that a primary function of a mandatory class is to give a 

competitive advantage to class counsel over potential attorney competitors.  Richard Nagareda, 

Punitive Damage Class Actions and the Baseline of Tort, 36 Wake Forest L. Rev. 943, n. 9, at 973 

(2001) 
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litigation in which he is not designated as a party or to which he has not 

been made a party by service of process, it being our deep–rooted historic 

tradition that everyone should have his own day in court 

 

The inherent tension between representative suits and the day–in–court 

ideal is only magnified if applied to damages gathered in a mandatory 

class. Unlike Rule 23(b)(3) class members, objectors to the collectivism of 

a mandatory subdivision (b)(1)(B) action have no inherent right to abstain. 

The legal rights of absent class members are resolved regardless either 

of their consent, or, in a class with objectors, their express wish to the 

contrary. 

 

Ortiz, 527 U.S. at 846-847. 

 

It is clear that mandatory classes are disfavored, even in (b)(1)(B) cases. 

 

6. THE “LIMITED FUNDS” THEORY DOES NOT APPLY IN THIS CASE, MAKING A 

MANDATORY CLASS IMPROPER. 

 

The parties attempt to accomplish their shoehornning through the use of the “limited fund” 

theory.
5
 The “paradigm” of a suit under Rule 23(b)(1)(B) is the “limited fund” class action, in 

which “claims are made by numerous persons against a fund insufficient to satisfy all claims.”  

County of Suffolk v. Long Island Lighting Company, 907 F.2d 1295, 1303 (2
nd

 Cir. 1990)(quoting 

Committee Notes to Rule 23). The usual illustrations of a limited fund include trust assets, 

particular financial accounts, insurance proceeds, the assets of a company, etc. See e.g. In re 

Drexel Burnham Lambert Group, 960 F.2nd 285, 292 (2nd Cir. 1992); In re joint Eastern & 

Southern District Asbestos Litigation, 982 F.2d 721, 736-37 (2
nd

 Cir. 1992); In re Agent Orange 

Product Liability Litigation MDL No. 381, 818 F.2d 145, 163 (2
nd

 Cir. 1987); In re Diamond 

Shamrock Chemicals Company, 725 F.2d 858, 862 (2
nd

 Cir., 1984). 

The existence of a “limited fund” sufficient to invoke mandatory class certification may 

                                                 
5
 As noted above, however, this does not even address the issue of whether there is 

properly a class at all, considering that the named plaintiffs have not even pled sufficiently to 

allege the prerequisites for the certification of a class as required by Rule 23(a). 
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not be defined by agreement of the parties.  Ortiz, supra at 848-49. In direct defiance of Ortiz, the 

proposed class/settlement effectively agrees to put out of bounds other sources of money from 

which judgments could be paid. The plaintiffs do not even attempt to allege or prove the purported 

limits of the “fund,” as they are required to do. 

The proposed class plaintiffs‟ claim that a civil rights suit against the federal government 

involves a “limited fund” is an extremely novel claim.  As defined by Ortiz, it is a “presumptively 

necessary” condition for the plaintiff to demonstrate the existence of a “„fund‟ with a definitely 

ascertained limit, all of which would be distributed to satisfy all those with liquidated claims based 

on a common theory of liability, by an equitable, pro-ratted distribution.” Ortiz, 527 U.S. at 841.  

Permitting a “limited fund” claim is a “departure from the traditional norm.” Id at 842. 

Ortiz defined the characteristics of a “limited fund” as one with “a definitely ascertained 

limit” which usually involve a situation where “the totals of the aggregated liquidated claims and 

the fund available for satisfying them, set definitely at their maximums, demonstrate the 

inadequacy of the fund pay all the claims.” Id at 838.  “In other words, the defendant with the 

inadequate fund „had no opportunity to benefit himself or claimants of lower priority by holding 

back on the amount distributed to the class,‟ thus ensuring that the limited fund case „did not give a 

defendant a better deal than seriatim litigation would have produced.‟”  In re Simon II Litigation, 

407 F.3d 125, 137 (2
nd

 Cir. 2005). 

This is exactly what the parties have set up, where there is a great deal of discretion as to 

whether all of the so–called “limited funds” are distributed. This is particularly disturbing in light 

of the history in this litigation of a large percentage of denials of what was supposed to be an 

“virtually automatic” cash payment under Track A, and where only approximately 1% of the total 

eligible class members were determined to be eligible for Track B.  Cowan and Feder, The 
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Pigford Cases: USDA Settlement of Discrimination Suits by Black Farmers, Congressional 

Research Service Report for Congress, Dec. 10, 2010. 

The Ortiz court was clear in its stand “against leniency in recognizing mandatory limited 

fund actions in circumstances markedly different from the traditional paradigm” Ortiz, 527 US 

at 864. A plaintiff must demonstrate the specific limitations of the fund, and that no other funds are 

potentially available to claimants, such that separate actions “inescapably will alter” the rights of 

other claimants. In re Telectronics Pacing Systems, Inc., Accufix Atrial “J” Leads Products 

Liability Litigation, 221 F.3d 870, 879 (6
th

 Cir. 2000). 

There is, literally, no way to prove that the “fund” here is limited.  Where Plaintiffs have a 

right to bring suit, a defendant cannot tell them how much they are willing to pay.  That is for a 

jury.  Claiming that the Federal Government is a “limited fund” entity is an extremely novel 

theory, and one that is “markedly different from the traditional paradigm.” 

In Langley v. Coughlin, 715 F.Supp. 522, 564 (S.D.N.Y. 1989), a prison conditions case, 

the court refused to certify a mandatory (b)(1)(B) class, in part because the source of payment of 

any award would be the State of New York, “in which case no fund exhaustion problem may be 

faced.”  On the other hand, a (b)(1)(B) certification was approved against the federal government 

where “the basic issue in this complaint is the legality of a uniform OPM employment practice,” a 

decision would determine the treatment of all other class members, and where reinstatement to a 

limited number of jobs might be appropriate.  Moysey v. Andrus, 481 F.Supp. 850, 854 (D.D.C 

1979).  The case at bar is obviously more analogous to Langley than Moysey. 

And, this demonstrates the oft–made point that mandatory classes are usually more 

appropriate in cases where injunctive relief is the primary relief sought, rather than monetary 

damages.  See e.g. Allison v. Citgo Petroleum Corp., 151 F.3d 402 (5
th

 Cir. 1998);  Jefferson v. 
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Ingersol Intern., Inc., 195 F.3d 894 (7
th

 Cir. 1999); Ingles v. City of New York, 2003 WL 402565 

*8 (S.D.N.Y., 2003); Caroline C. by and Through Carter v. Johnson, 174 F.R.D. 452, 467 (D. 

Neb. 1996); Coleman v. Wilson, 912 F.Supp. 1283, 1293 (E.D. Cal. 1995); Gesicki v. Oswald, 336 

F.Supp. 371, 374 (S.D.N.Y. 1971). 

The terms of the proposed settlement agreement demonstrate that this case does not meet 

the “presumptively necessary” condition of a readily ascertainable limit to the funds which 

“inescapably will alter” the rights of other claimants. The agreement can‟t even say for sure how 

much money will eventually be appropriated or how many class members might be successful. See 

e.g. paragraph M of proposed settlement agreement. The parties actually agree that certain funds 

will be outside of the scope of the agreement, and agree to set other possible sources of funds 

off-limits. Proposed settlement agreement, pages 13–15. This is in complete contradiction to the 

express dictates of Ortiz and other cases. And, this is on top of the fact that they are seeking a 

mandatory class, requiring all class members to give up all of their constitutional rights, and to 

give up any chance of review of administrative decisions that have already historically proved to 

be deeply flawed. 

 

7. SHOULD THE COURT FIND THAT THERE IS A CLASS, IT SHOULD CREATE A 

“DIVIDED CLASS” 

 

As noted above, a mandatory class is rarely certified in a case primarily seeking monetary 

damages. Should the court determine, however, that a class is appropriate; a “divided class” would 

seem to be the most appropriate approach. Rule 23 (c)(4) allows for just such eventuality.  “When 

appropriate, an action may be brought or maintained as a class action with respect to particular 

issues.”  Id.  A class may be certified on the issues involving equitable relief, with a separate 

class for monetary damage claims.  See e.g. Hamilton v. American Corrective Counseling 

Case 1:08-mc-00511-PLF   Document 183    Filed 08/11/11   Page 17 of 20



Services, Inc., 2007 WL 541817 *7 (N.D. Ind. 2007).  In In re Agent Orange product liability 

litigation, 597 F.Supp. 740 (1984), the court certified a mandatory class under rule 23(b)(1)(B) for 

punitive damages and a Rule 23(b)(3) class for compensatory damages. Id at 850.  The latter was 

created as an opt-out class. 

In Schwarm v. Craighead, 233 F.R.D. 655, 663 (E.D. Cal. 2006), the court found it 

appropriate to create separate classes, one under Rule 23(b)(2) for injunctive and equitable relief 

and one under Rule 23(b)(3) for claims of actual damages. Id., at 662-664.  While the class 

plaintiffs do not seem to meet the most basic requirements for a class, should the Court certify a 

class, it should only certify a divided class, one on the issue of equitable relief and one for those 

claiming actual damages. 

8. DUE TO THE NATURE OF THIS LAWSUIT THE LODESTAR METHOD FOR 

CALCULATING ATTORNEY FEES SHOULD BE APPLIED. 

 

In a class action lawsuit, the Federal Rules of Civil Procedure provide guidelines when 

calculating attorneys‟ fees.  Factors in determining fairness of proposed class action settlement 

are: (1) complexity, expense and likely duration of litigation; (2) reaction of class to settlement; (3) 

stage of proceedings and amount of discovery completed; (4) risks of establishing liability; (5) 

risks of establishing damages; (6) risks of maintaining class action through trial; (7) ability of 

defendants to withstand greater judgment; (8) range of reasonableness of settlement fund in light 

of best possible recovery; and (9) range of reasonableness of settlement fund to possible recovery 

in light of all attendant risks of litigation. Ferules Civ.Proc.Rule 23(e), 28 U.S.C.A.  Courts have 

ruled that the lodestar method satisfies this statutory requirement of fairness in attorneys fees, and 

is an acceptable method in calculating fees.  In re Twinlab Corp. Securities Litigation,  187 

F.Supp.2d 80 (E.D.N.Y.,2002).  The "lodestar" method is the number of attorney hours 

multiplied by a reasonable hourly rate, followed by appropriate adjustments.  It is a preferred 
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method when calculating attorneys fees in class actions.  In re Twinlab Corp. Securities 

Litigation,  187 F.Supp.2d 80 (E.D.N.Y.,2002).   

Under the lodestar method of calculating attorney fee awards in common-fund cases, the 

factors follow the rules set out in Fed.Rules Civ.Proc.Rule 23(e). When using the lodestar method, 

the district court scrutinizes the fee petition to ascertain the number of hours reasonably billed and 

then multiplies that figure by an appropriate hourly rate. Once that initial computation has been 

made, the district court may, in its discretion, increase the lodestar by applying a multiplier based 

on “other less objective factors” such as the risk of the litigation and the performance of the 

attorneys and the result accomplished.  In re Twinlab Corp. Securities Litigation, 187 F.Supp.2d 

80 (E.D.N.Y.,2002). 

Due to this matter being a derivative case from Pigford I, a limited funds case, and the lack 

of discovery conducted, “40,000 attorney hours and 60,000 paralegal hours”
6
 seems excessive.  

The Objectors ask the Court to determine which hours were reasonably billed and then the 

application of a lodestar method of payment for the reasonably billed hours. 

CONCLUSION 

For the above stated reasons, the Objectors pray that class certification be denied, or 

alternatively that only an opt-out class under Rule 23(b)(3) be certified.  Further, it is requested 

that the Court not approve any class or settlement until after reasonable discovery on those issues. 

Finally, the Objectors ask that a lodestar method of payment be implemented in this matter after a 

Court review of the billed hours.   

 

 

 

                                                 
6 Memorandum Of Law In Support Of Class Counsel‟s Motion For An Award Of Attorneys‟ Fees And Expenses 
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 Respectfully Submitted, this 11
th
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