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xvii

STATEMENT OF JURISDICTION

The United States District Court for the District of Columbia (the “District

Court”) properly exercised subject matter jurisdiction over Counts I, II and III of

plaintiff’s Amended Complaint pursuant to 28 U.S.C. §§ 1331 and 1343(a)(3)

because they presented federal questions that arise under the First and Fifth

Amendments to the U.S. constitution and the laws of the United States, specifically

28 U.S.C. § 1983. The District Court had supplemental jurisdiction over the

statutory and common law claims in Counts IV and V of plaintiff’s Amended

Complaint pursuant to 28 U.S.C. § 1367(a). The District Court had subject matter

jurisdiction over plaintiff’s claim for declaratory relief under the Declaratory

Judgment Act, 28 U.S.C. §§ 2201-2202.

This Court of Appeals has appellate jurisdiction pursuant to 28 U.S.C. §

1291. Expedited review of the denial of plaintiff’s motion for a preliminary

injunction is required by 28 U.S.C. § 1657.

On July 23, 2009 the District Court issued a Memorandum opinion (Joint

Appendix “J.A.” at A-1-37) granting the motion to dismiss in defendants’ Renewed

Motion To Dismiss, Or Alternatively, For Summary Judgment. The accompanying

order dismissed Counts I, II and III of the Amended Complaint, with prejudice, for

failure to state a claim, and dismissed Counts IV and V of the Amended Complaint

without prejudice. The Memorandum opinion denied Plaintiff’s Motion And

Request For Expedited Ruling On Motion For Partial Summary Judgment On
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xviii

Count III Of The Amended Complaint And For Injunctive Relief on its merits.

However, the accompanying order contradictorily denied the relief sought in that

motion as moot.

On August 19, 2009, Appellant timely filed a notice of appeal in the District

Court (J.A. at A-23-37). This appeal is from a final judgment, and the denial of

plaintiff’s motion for preliminary injunction, that together dispose of all of the

parties’ claims.
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xix

STATEMENT OF THE ISSUES

1. Whether the District Court Denied Plaintiff Due Process Of Law When It
Dismissed The Amended Complaint For Failure To State A Claim By
Ignoring Its Allegations (And Substituting Defendants’ Contested
Allegations) And, Sua Sponte And Without Prior Notice, Selectively Giving
Collateral Estoppel Effect To: (A) Defendants’ Allegations In Unidentified
And Unauthenticated Documents That The Court Deemed Retroactively
Authenticated And (B) Inaccurate And Disputed Statements In Another
Case.

2. Whether The District Court Denied Plaintiff His Seventh Amendment Right
To Trial By Jury When It Dismissed Counts I, II And III Of The Amended
Complaint For Failure To State A Claim By Ignoring The Allegations In
The Amended Complaint, Extending Issue Preclusive Effect To Defendants’
Hearsay Allegations, Taking Judicial Notice of Disputed Facts And Failing
to Acknowledge Disputed Issues Of Material Fact

3. Whether The Defendants Are Entitled To: (1) Absolute Immunity From the
Federal Claims Or Absolute Immunity From the Non-Federal Claims And
The Claims For Punitive Damages, Or (2) Qualified Immunity From The
Federal Claims In The Amended Complaint

4. Whether The District Court Erred In Denying Plaintiff’s Motion For Partial
Summary Judgment On Count III Of The Amended Complaint, When The
Motion Established That Undisputed Facts Entitled Plaintiff To Judgment
As A Matter Of Law On The Procedural Due Process Claim In Count III.

5. Whether The District Court Erred In Denying Plaintiff’s Motion For
Injunctive Relief In View Of Plaintiff’s Demonstration That He Is Entitled
To Prevail, Or Is Likely To Prevail, On The Procedural Due Process Claim
In Count III Of The Amended Complaint, The Irreparable Injury That Will
Result If A Preliminary Injunction Is Not Granted, The Lack of Substantial
Injury To Other Interested Parties, And Because The Public Interest Will Be
Furthered

6. Whether The District Court Erred As A Matter Of Law In Declining To
Exercise Supplemental Jurisdiction Over The State Law Claims In Counts
IV And V Of The Amended Complaint In A Case Where The Court Erred In
Dismissing The Federal Claims In Counts I, II And III, Or Alternatively,
Whether The District Court Abused Its Discretion In Declining To Exercise
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xx

Supplemental Jurisdiction In A Case Where The Court Failed To Provide
Prior Notice Of That Issue And An Opportunity For Plaintiff To
Demonstrate The Extraordinary Circumstances That Support An Exercise Of
Supplemental Jurisdiction Over Counts IV And V.

7. Whether The Amended Complaint States A Claim Under The D.C.
Whistleblower Act, For Intentional Infliction of Emotional Distress And For
Punitive Damages

8. Whether The District Court Judge’s Almost Complete Refusal To Credit
Any Statements, Evidence Or Authorities Other Than Those Selectively
Favorable To the Defendants, Her Refusal To Give Plaintiff Notice Of Or
An Opportunity To Address Claims, Issues And Documents She Sua Sponte
Raised Or Retroactively Permitted Authentication Of, Her Past Association
With Several Defendants, And Her Undisguised And Public Solidarity With
At Least One Of The Defendants While Dispositive Motions In This Case
Were Pending Before Her, Would Cause A Reasonable And Informed
Observer To Question The Judge's Impartiality, And Thus Requires Recusal
On Remand And Reassignment Of This Case To Another Judge.
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xxi

STATUTES AND REGULATIONS

Pursuant to D.C. Circuit Rule 24(a)(5), Appellant sets forth the pertinent

portions of statutes and regulations in a separate Addendum.
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1

STATEMENT OF THE CASE

A. Judge Huvelle Failed To Recuse Herself When Assigned
This Case, In Which The Defendants Are Her Former
And/Or Current Judicial Colleagues____ __

This is a civil rights, Whistleblower and tort action. The plaintiff-appellant,

until the circumstances giving rise to this action, was an administrative law judge

(“ALJ”) with the D.C. Office of Administrative Hearings. The defendants are the

District of Columbia and the five members of the Commission on the Selection

and Tenure of Administrative Law Judges for the Office of Administrative

Hearings (“Commission”).

Plaintiff filed suit under 42 U.S.C. § 1983 in the district court asserting

violations of the First and Fifth Amendments to the Constitution (Counts I-III), in

addition to state law claims alleging violations of the D.C. Whistleblower Act

(Count IV) and the tort of intentional infliction of emotional distress (Count V).

The First Count of the Amended Complaint alleges that the defendants

violated plaintiff’s First Amendment rights by engaging in a retaliatory course of

conduct in response to plaintiff’s testimony as a private citizen before the D.C.

Council in February 2006 and his private communications with D.C. Council staff

in February 2007. The Second Count of the Amended Complaint alleges that

plaintiff’s exercise of his First Amendment right to prosecute a private lawsuit in

the D.C. Superior Court during his term as an administrative law judge was also a

substantial factor in the defendants’ retaliatory course of conduct, which
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2

culminated in the defendants’ final decision not to reappoint plaintiff to a second

term as an administrative law judge. The Third Count of the Amended Complaint

alleges that the pre-deprivation and post-deprivation procedures the defendants

followed in considering plaintiff’s application for reappointment were in flagrant

violation of the substantive and procedural protections guaranteed by the Fifth

Amendment. Accordingly, the Amended Complaint seeks declaratory and

injunctive relief, reinstatement of plaintiff as an administrative law judge and the

imposition of civil fines and monetary damages for his D.C. and federal claims.

Two of the five defendant-Commissioners are associate judges of the D.C.

Superior Court. Presumably for that reason the first three district court judges to

whom this case was assigned recused themselves. (J.A. at 2-3) Thus, this case was

next assigned to Judge Ellen Segal-Huvelle. Appellant requests that this court

judicially notice that Judge Huvelle was an Associate Judge of the D.C. Superior

Court from 1990-1999, before being appointed to the district court. See Biography

of Judge Huvelle, accessible at http://www.dcd.uscourts.gov/huvelle-bio.html

Appellant also requests that this court judicially notice that defendant Anita

Josey-Herring was appointed to the D.C. Superior Court as an Associate Judge in

1997, and so served alongside Judge Huvelle for three years. See Biography of

Anita Josey-Herring, available at

http://www.dccourts.gov/dccourts/docs/DCSC_Bio_Josey-Herring.pdf
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And appellant requests that this court judicially notice that defendant Robert

Rigsby was appointed to his position as an Associate Judge of the D.C. Superior

Court in January of 2002. See Biography of Robert Rigsby, available at

http://www.dccourts.gov/dccourts/docs/DCSC_Bio_Rigsby.pdf

In lieu of an Answer, the defendants ultimately filed a renewed joint motion

to dismiss (pursuant to Fed.R.Civ. P. 12(b)(6)), or alternatively for summary

judgment, on all counts of the complaint. (J.A. 3) The motion also sought a ruling

that the defendants enjoyed full or partial immunity from plaintiff’s constitutional

and state law claims. The combined motions, which did not include an affidavit,

attached over 800 pages of unidentified and unauthenticated documents –

purporting to be (according to unsworn statements made by defendants’ attorney in

his memorandum of points and authorities) an uncertified “record” consisting of

the documents plaintiff and the Commission allegedly exchanged in connection

with plaintiff’s application for reappointment.

In plaintiff’s opposition to defendants’ renewed motion he attached his

affidavit objecting to consideration of the confusingly misnumbered 800+ pages of

unauthenticated, unidentified and uncertified documents and to any consideration

of defendants’ motion for summary judgment prior to the completion of discovery.

(J.A. 4) In their reply to plaintiff’s opposition the defendants for the first time

attached a declaration that purported to identify and lay a foundation for

consideration of the 800+ pages of documents. (J.A. 5) In their reply the
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defendants also stated that the documents they sought to retroactively authenticate

were submitted only in support of their motion for summary judgment. (Docket

No. 25 at pg. 1-2, 15-16)

While defendants’ motion to dismiss or for summary judgment was still

pending, plaintiff filed a motion for partial summary judgment on Count III of the

Amended Complaint (i.e., the portion that alleges a denial of procedural due

process). (Docket No. 26) The defendants filed an opposition to both plaintiff’s

motion for partial summary judgment and his inclusive motion for a preliminary

injunction. (Docket No. 29) Defendants’ opposition did not object to

consideration of the elaborated procedural Due Process claims plaintiff detailed in

his 45 page motion, supported by his affidavit and 30 authenticated exhibits.

B. While Dispositive Motions In This Case Were Pending
Judge Huvelle Socialized With Defendant(s) And Posed
Arm-In-Arm In Solidarity With Defendant Anita Josey-Herring

Plaintiff requests that this Court judicially notice the following indisputable

facts: On May 2, 2009, the district court judge in this case, Ellen Segal Huvelle,

attended the annual Law Day Dinner Program hosted by the Washington Bar

Association. See Equal Justice Newsletter of the Washington Bar Association at p.

1,5 (June 2009), accessible at http://www.washingtonbar.org/docs/

WBAEqualJusticeJune2009.pdf Four of the five defendants in this case are

members of the private, predominantly African-American, Washington Bar

Association. Those four defendants are George Valentine, Tyrone Butler, Anita
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Josey-Herring and Robert Rigsby. Among the photographs taken at the dinner is a

photograph of a smiling Judge Huvelle arm-in-arm in solidarity with four other

persons, including defendant Anita Josey-Herring. (J.A. at 205)

May 2, 2009-(l-r) Superior Court Mag/Judge Pamela Grey; D.C. Ct.
Appeals former Chief Judge Annice W. Wagner; D.C. Superior Ct.
Judge Anita Josey-Herring; UDC Law School Dean Katherine Shelley
Broderick; U.S. District Ct. Judge Ellen Segal Huvelle and
American University Law School Professor Angela J. Davis. (J.A.
at 193)

Judge Huvelle’s enthusiastic participation in this smiling, arm-in-arm “sisterhood”

photo with defendant Josey- Herring took place while plaintiff’s lawsuit against

Josey-Herring and the parties’ pending motions awaited Judge Huvelle’s ruling.

C. After Socializing And Posing In Solidarity With Defendant(s), Judge
Huvelle Dismissed The Complaint By Ignoring The Requirement
That Plaintiff’s Allegations Be Taken As True, And Instead Sua
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Sponte Incorporated And Substituted Defendants’ Allegations (In
Disputed And Unauthenticated Documents) Into The Amended
Complaint And Treated Defendants’ Allegations As True ____

On July 23, 2009, Judge Huvelle issued a 37-page Memorandum Opinion

that disposed of all pending motions. (J.A. 6) The Opinion, sub silentio, treated the

800+ pages of disputed documents the defendants specifically submitted only in

support of their motion for summary judgment, as instead, having been submitted

in support of their motion to dismiss.

Judge Huvelle’s Memorandum Opinion ignored the allegations in the sworn

Amended Complaint, treated hearsay allegations of the defendants as the

unrebuttable truth, and volunteered a scathing denunciation of plaintiff’s statutorily

and constitutionally protected conduct as a Whistleblower and private citizen.

Judge Huvelle also sua sponte purported to take “judicial notice” of certain

legal and/or interlocutory observations made at the trial court level by judges in

Pearson v. Chung, 961 A.2d 106 (D.C 2008). Judge Huvelle’s conception of

“judicial notice” took the form of treating as true misleading and partial excerpts

from those statements that conflict not only with the sentences that follow them but

with facts recited by the appellate court in Chung.

The district court also gave unrebuttable collateral estoppel effect to

selected hearsay allegations and statements of opinion by the defendants in what it

termed “public records” generated in connection with the ex parte, informal,

unrecorded, unsworn ad hoc personnel proceedings improvised by the
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Commission. Having ruled that the selected assertions in the documents it

surgically excised or “judicially noticed” were incorporated into or overruled the

actual allegations in plaintiff’s Amended Complaint, the district court dismissed

Counts I, II and III of the Amended Complaint.

Without addressing plaintiff’s direct attack on the constitutionality of

specific reappointment regulations and practices, in his motion for partial summary

judgment on Count III of the amended complaint, the district court nonetheless

denied that motion on its merits. Concluding, as a consequence, that plaintiff’s

motion for a preliminary injunction failed to demonstrate a likelihood of success

on the merits of Count III, the district court denied it on its merits, as well. In an

accompanying order, however, the court contradictorily denied both motions as

“moot.”

The district court then sua sponte raised the issue of whether it should

continue to exercise supplemental jurisdiction over the state law claims in Count

IV and V of the Amended Complaint. It ruled, without prior notice of the issue or

an opportunity for plaintiff to be heard on the issue, that it would decline to

exercise continuing supplemental jurisdiction over the state law claims and so

dismissed Counts IV and V without prejudice. Plaintiff filed a timely appeal

seeking reversal of each of the district court’s orders and reassignment of this case

and/or recusal of the district court judge on remand. (J.A. 6)

Statement Of The Facts

Case: 09-7089      Document: 1226827      Filed: 01/21/2010      Page: 29



8

A. The Creation Of The D.C. Office Of Administrative Hearings

In March 2002 the Office of Administrative Hearings Establishment Act of

2001 (“OAH Act”), D.C. Code § 2-1831.01 et seq., consolidated into one

administrative court the adjudication of a majority of administrative law cases in

the District of Columbia, under the aegesis of a newly formed agency called the

Office of Administrative Hearings (“OAH”).

B. The Creation Of The Commission On Selection And Tenure
of ALJs For OAH

In an effort to ensure the decisional independence of administrative law

judges (“ALJs”) at OAH the OAH Act does not grant the Chief ALJ the authority

to appoint, reappoint or discipline ALJs – although he may recommend

reappointment and may issue a suspension of up to ten days (subject to appeal).

D.C. Code § 2-1831.10(b) & (e). During hearings on the bill the Council rewrote

the OAH Act to take those powers from the Chief ALJ and bestowed them,

instead, on a six person Commission. The Commission is called the Commission

On The Selection And Tenure Of Administrative Law Judges for the Office of

Administrative Hearings (“Commission”). D.C. Code § 2-1831.06.

As part of this major reform effort the Commission is required to

“competitively recruit and retain highly qualified, effective and efficient

Administrative Law Judges from the public and private sectors.” D.C. Code § 2-

1831.11(c). ALJs are given limited authority to participate in the management of
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OAH -- should the Chief ALJ form a committee to deal with a particular

management issue and select the ALJ to sit on that committee. D.C. Code § 2-

1831.09(a)(5).

In mid-2003 defendant Tyrone Butler was appointed to a six year term as the

first Chief ALJ for OAH. During his confirmation hearings he specifically

acknowledged the D.C. Council’s intent that “ALJs must be free from interference

in their decisional obligations and free from influence outside of the adversarial

arena.” (J.A. at 12)

At all relevant times defendants Robert Rigsby, George C. Valentine and

Peter M. Willner served on the Commission. (J.A. at 14-15) In June 2007

defendant Anita Josey-Herring was appointed to the Commission by Mayor Fenty.

(J.A. at 16) Rigsby and Josey-Herring are associate judges of the D.C. Superior

Court. Valentine is the designee of the attorney-general. And Willner is a Senior

Policy Analyst for the D.C. Council for Court Excellence. (J.A. at 15)

In September 2004 the Commission (consisting of all the defendants,

including the Chief ALJ for OAH) advertised for ALJs for the Office of

Administrative Hearings. (J.A. at 23) Their advertisement assured applicants for

ALJ positions at OAH that although they would report to the Chief ALJ or his

designee on administrative matters, they would “. . . decide cases independently

under applicable law . . .” [Id.]
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From the hundreds of applicants for ALJ positions, plaintiff, Roy L. Pearson,

Jr., was one of three selected by the Commission after a seven month long

investigation, examination and interview process. (J.A. at 24-25) Over a twenty-

five year period before May 2005 Pearson was a Georgetown University law

school legislative drafting instructor, public interest attorney and administrator of a

citywide legal services program for the indigent in the District of Columbia. [Id.]

For that reason he had decades of first hand experience with the chronically

delayed and agency-biased administrative system that OAH was created to replace.

(Addendum at 5) Pearson was appointed to a two year term as an ALJ with OAH

effective May 2, 2005. (J.A. at 25)

C. Public Debate Erupts Over The Delayed And Politicized
Decision Making At OAH __ __

Shortly after his term of office began ALJ Pearson discovered that a culture

existed at OAH that could not be reconciled with the statutory mandate that OAH

have ALJs who are not part of a hierarchy, who issue their decisions reasonably

promptly, and who exercise decisional independence from both the Chief ALJ and

the agencies who are parties to cases before them. (J.A. at 26-28)

He discovered, for example, that a mandatory, coercive and decision-

delaying “peer review” system existed, by which every decision issued by every

ALJ was subjected to a protracted, coercive and politicized review process by

“supervisory” ALJs, known as Principal ALJs. (J.A. at 27-28)
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As another example, the group of ALJs with whom plaintiff was assigned to

hear Department of Public Works (“DPW”) cases were told by Chief ALJ Butler,

through the Deputy Chief ALJ and a Principal ALJ, that if they did not agree in

advance to rule in favor of DPW in thousands of cases assigned to them, those

cases would be reassigned to ALJs who agreed to rule as instructed. (J.A. at 27)

Plaintiff prepared a 19 page memorandum in June 2005, which he addressed

to the Chief ALJ, the Deputy Chief ALJ and the roughly fourteen ALJs (including

three Principal ALJs) at the OAH. (Id.) The memorandum explained why the

hierarchical, mandatory and coercive OAH “peer review” process -- which pre-

dated the adoption of the OAH Code of Ethics -- appeared to clearly violate five

separate provisions of the OAH Code of Ethics. The OAH Code of Ethics was

required by the OAH Act and was adopted by OAH in August 2004. (Addendum)

The OAH Chief ALJ did not respond directly to plaintiff’s June 2005

research memorandum, or the urging of another ALJ that the issue at least be

discussed. (J.A. at 30) Because the Chief ALJ would not seek an opinion from the

Commission, in July 2005 plaintiff prepared his own petition to the Commission

for an advisory opinion on whether he had any ethical obligation to decline to

participate in the coercive, decision-delaying and highly politicized peer review

process at OAH. At all times, however, plaintiff fully participated in the peer-

review process, notwithstanding his reservations. [Id.]
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The Commission has the authority to advise OAH ALJs on their ethical

obligations, and to discipline them if they violate an ethical obligation. D.C. Code

§ 2-1831.01. In response to plaintiff’s specific inquiry the Commission did not

advise plaintiff that he was under any ethical obligation to report or to decline to

participate in the OAH peer review system. (J.A. at 30) Thus, by July 2005,

plaintiff had taken all the steps necessary to reasonably assure himself that he had

no job duty of any kind that obligated him to report, protest or seek to reform the

politicized culture and adjudication process at OAH.

D. Plaintiff Elects, As A Private Citizen, To Participate In The
Debate By Presenting Proposed Legislation To The D.C.
Council To Remedy The Delays And Agency Bias At OAH__

While plaintiff was seeking, internally, to clarify his job duties with respect

to the procedures and hierarchy that was resulting in inordinate delays and biased

decisionmaking at OAH, persons outside OAH were launching a similarly

motivated external attack on the OAH Chief ALJ’s gross mismanagement of OAH,

including inordinate delays in deciding cases, a resultant backlog and OAH’s

apparent disdain for non-D.C. government litigants before it. (J.A. at 25-26; 89-

92) In that context a front page story on those complaints appeared in the Legal

Times on February 13, 2006 and an oversight hearing was scheduled before the

Judiciary Committee of the D.C. Council for the same date (J.A. at 89)

As a D.C. resident and longstanding public interest advocate, plaintiff felt an

independent civic obligation to the thousands of parties who were being denied the
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appearance or fact of a reasonably prompt and fair decision in their cases by the

secretly coercive, and decision-delaying adjudication process at OAH. Plaintiff’s

Motion And Request For Expedited Ruling On Motion For Partial Summary

Judgment On Count III Of The Amended Complaint And For Injunctive Relief

(“MPSJ”) at 6 (Docket No. 26, Civil Action No. 08-cv-758).

Thus, some seven months after learning his job duties did not include any

duty to report on or reform the adjudication process at OAH, on his own time

plaintiff prepared legislative testimony and proposed amendments to the OAH Act

to clarify and strengthen the provisions of the Act. (J.A. 93)

The 35 page pages of testimony and proposed legislative amendments that

plaintiff presented to the Council on February 13, 2006, (J.A. at 93-127), was

substantially different in content and focus from the 19 page memoranda plaintiff

had submitted in June and July of 2005 to the Chief ALJ and to the Commission.

(J.A. at 68-88) Instead of arguing that the OAH Act, as written, required a change

in OAH procedures it proposed specific amendments to the OAH Act that would

codify specific prohibitions and requirements to ensure efficient, non-politicized

decision making at OAH. (J.A. at 112, 123-127)

To present his legislative proposal plaintiff, on his own time and while on

leave from OAH, appeared as a citizen witness, as part of a panel with two other

citizen witnesses, on February 13, 2006, at the OAH performance oversight

hearing before the Judiciary Committee. Because of plaintiff’s employment as an
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ALJ at OAH the chairman of the Judiciary Committee began the February 13,

2006 oversight hearing by making absolutely clear to the audience that plaintiff

was testifying as a citizen witness, and not as an OAH ALJ or employee.

http://www.octt.dc.gov/services/on_demand_video/channel13/February2006/02_1

3_06_JUDICI_1.asx (“We have several public witnesses; that is citizens – not

government agency representatives – who’ve asked to testify regarding the Office

of Administrative Hearings. And I will call three of them up now – Michael

Sindram, Roy Pearson and Sandra Seegers.”)

In his introductory remarks plaintiff also emphasized that “I am an

Administrative Law Judge (or “ALJ”) with the D.C. Office of Administrative

Hearings. The testimony I am presenting today, however, is solely my own.”

http://www.octt.dc.gov/services/on_demand_video/channel13/February2006/02_1

3_06_JUDICI_1.asx In explanation of the purpose of his testimony plaintiff

explained that the testimony and legislative reforms he was presenting “impact[]

every party with a case before the Office of Administrative Hearings. They

deserve to know, at a minimum, who is going to decide their case.” [Id.] In the text

of his remarks plaintiff emphasized, again, that “[decisional] [i]Independence is

not for the personal benefit of the judges but rather for the protection of the people,

whose rights only an independent judge can preserve.” (J.A. at 95)

After the panel of citizen witnesses of which plaintiff was a part completed

its testimony, the chairman of the committee next called government witnesses
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from OAH forward to testify. The chairman explained that the committee required

government witnesses to take an oath before testifying. He therefore administered

an oath to the two OAH witnesses who testified that day pursuant to their

responsibilities as OAH employees –OAH Chief ALJ Tyrone Butler and OAH

Deputy Chief ALJ Mark Poindexter. No such oath was taken by citizen witnesses.

After being sworn in as OAH’s representative, OAH Chief ALJ Butler was

pointedly questioned by the chairman of the D.C. Council’s Committee on Public

Safety and the Judiciary about the delayed and coerced decisionmaking process

plaintiff testified to. As part of his response, Butler assured the chairman that

Principal ALJs were only temporarily involved in a delaying “peer review” process

as a short-term training measure for new ALJs. (J.A. at 31)

One year later, however, Principal ALJs were still delaying and coercing

ALJ decisions in each of OAH’s divisions, and were still ensuring compliance with

agency-biased dictates by evaluating every ALJ. [Id.] Plaintiff followed up his

February 2006 testimony and legislative proposal by meeting privately with staff

of the Judiciary Committee in February 2007. In that meeting plaintiff disclosed

that the Chief ALJ’s representation on February 13, 2006 that Principal ALJs were

controlling the decision making of other ALJs as a short term training measure was

false, and that the need for the legislative reforms plaintiff proposed in February

2006 still existed. MPSJ, Statement of Material Facts As To Which No Genuine

Dispute Exists ¶¶ 22-23 (Docket No. 26, Civil Action No. 08-cv-758). (The
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defendants did not learn of plaintiff’s private February 2007 meeting with D.C.

Council staff until October 11, 2007, when plaintiff disclosed it during a meeting

on his application for reappointment with the Commission). (J.A at 52)

After being publicly confronted again by the chairman of the Committee in

February 2007, the OAH Chief ALJ finally removed Principal ALJs from their

coercive and delaying role in politicizing the decision making process at OAH.

E. Defendants Retaliate By Indefinitely Depriving Plaintiff
Of His Protected Property Interest In A Timely Reappointment
Without Complying With Long Established Minimum Pre-
Deprivation Due Process Requirements

Because, within weeks of his appointment in May 2005 plaintiff began

advocating for unbiased, uncoerced and reasonably prompt adjudication for parties

with cases before the OAH, he was thereafter targeted for retaliation in a variety of

ways by the Chief ALJ, Deputy Chief ALJ, Principal ALJs, and later by the

Commission. Retaliatory measures included being involuntarily reassigned, being

excluded from management committees addressing matters within his expertise,

being subjected to unfair evaluations and similar actions. (J.A. at 68, 9, 31, 35)

To compound matters, in June 2005 plaintiff was physically assaulted by the

OAH Chief ALJ. (J.A. at 32-33) When the Chief ALJ refused to apologize for the

assault, plaintiff was compelled by the OAH Code of Ethics to recommend that the

Mayor investigate whether the physical assault and other behavior by the Chief

ALJ was grounds for his removal. (J.A. at 33) To counter the Chief ALJ’s obvious
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desire for revenge the plaintiff recognized that, in addition to meeting his ethical

obligations as an ALJ, and his statutory (Whistleblower) obligations as a D.C.

Government employee, he would have to compile such an outstanding

performance record that any form of retaliation would be obvious. (J.A. at 34)

Thus, plaintiff compiled an outstanding performance record (J.A. at 34) In

his only OAH evaluation, issued in November 2006, plaintiff received a rating of

3.0 out of a possible 3.0, when only objective standards are considered. (J.A. at 35)

When subjective standards (“judicial temperament” 1 and “team work”) are also

considered, plaintiff received a rating of 2.84 out of a possible 3.0. [Id.] An ALJ

who receives a rating of 2.5 or higher has met the annual performance standards

applicable to his duties. [Id.]

Plaintiff was required to, and did, submit an application for reappointment to

a second term of office by November 1, 2006. D.C. Code § 2-1831.10(b). (J.A. at

37) Under the OAH Act the OAH Chief ALJ (and the Commission) had a

statutory deadline of March 1, 2007 (120 days after November 1, 2006), D.C. Code

§ 2-1831.10(b), by which to finalize a reappointment record relating to plaintiff’s

performance – including in it any information the Commission requested be

1 By “judicial temperament” the two evaluating Principal ALJs and Deputy
ALJ – on whom plaintiff “blew the whistle” to the D.C. Council – wrote that they
meant plaintiff was not receptive to their coercive instructions on how to decide his
cases. [Docket No. 26, Ex. 7 & 8] They complained he was, instead, an
“independent thinker,” and not a “team player” in that regard. Id.
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included -- so that the Commission could complete all steps necessary to review

and vote on plaintiff’s application for reappointment before plaintiff’s first term

expired on May 2, 2007. D.C. Code § 2-1831.10(c). (J.A. at 37)

The OAH Chief ALJ wrote to the Commission that he did “not oppose the

reappointment of Judge Pearson for a ten-year term.” (J.A. at 38) However, the

Commission (at the request of plaintiff) advised Chief ALJ Butler that the OAH

Act required an affirmative recommendation for or against reappointment. OAH

Chief ALJ Butler then clarified, in writing on March 8, 2007, that he affirmatively

recommended that plaintiff be reappointed to a ten year term of office. (J.A. at 38)

That recommendation was entitled to “significant weight” unless the Commission

“determined that the recommendation [was] not founded on substantial evidence.”

D.C. Code § 2-1831.10(b).

Because there was no basis for not reappointing plaintiff the Commission

did not issue a notice of possible denial of reappointment prior to May 2, 2007 --

the statutory deadline for acting on plaintiff’s reappointment application. D.C.

Code § 2-1831.10(c). (J.A. at 40)

Instead, on April 4, 2007, through defendant Peter Willner, the Commission

invited plaintiff to a “discussion” on April 24, 2007, with no more of an

explanation than that the Commission wished to have a “preliminary discussion

regarding your reappointment.” [Id.] Plaintiff was not advised that he was being

invited to an official, on-the-record meeting or hearing of any kind. Out of an
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abundance of caution, however, on April 19, 2007 plaintiff provided the

Commission with a memorandum on his rights and obligations under the D.C.

Whistleblower Act and the OAH Code of Ethics. [Id.]

The April 24, 2007 “preliminary discussion” was scheduled for 8 pm.

However, it was after 10 p.m. when the Commission finally called plaintiff into its

conference room, only to advise him that a new date (April 27th) would have to be

set. During the more than two hour delay the members of the Commission had

dinner and then met, out of plaintiff’s presence, with a number of Principal ALJs

and the Deputy Chief ALJ from OAH. [Id.] After its meeting with the OAH

Principal ALJs and the Deputy Chief ALJ the Commission did not advise plaintiff

of what the Principal ALJs and Deputy Chief ALJ communicated to the

Commission out of plaintiff’s presence. [Id.]

On April 27, 2007 the Commission again did not advise plaintiff, in writing

or orally, of any charges it had concluded might justify a denial of reappointment.

[Id.] Indeed, under the Commission’s regulations the time had expired on that

possibility. 6 DCMR §3705.17. Its members, instead, generally discussed

plaintiff’s two year term with him, as well as an unfavorable April 26, 2007

Washington Post column about an unrelated public interest lawsuit plaintiff was

prosecuting as a private attorney general in the interest of District of Columbia

consumers. (J.A. at 40)
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Thereafter, in a chance meeting on the street, minutes after the April 27

Commission meeting concluded, Commissioner Valentine essentially stated to

plaintiff that the Commission’s last-minute “preliminary discussions” with him

were a sop for Chief ALJ Butler. (J.A. at 40) He stated that the Commissioners

realized that plaintiff was imminently qualified for reappointment, and for that

reason had not served him with any notice of possible denial of reappointment. He

added that plaintiff was much more qualified for reappointment than most of the

ALJs the Commission had thus far reappointed. [Id.]

However, he urged plaintiff to help defendant Butler save face by privately

apologizing to Butler for making public [i.e., whistleblower] disclosures that

reflected poorly on Butler. (J.A. at 41) Because Chief ALJ Butler had by then

been forced to dismantle the Principal ALJ run “peer review” system, at his April

30, 2007 meeting with the Commission plaintiff extended an olive-branch off-the-

record “apology” to the OAH Chief ALJ. [Id.] Chief ALJ Butler responded by

declaring to Commission members that the apology was not genuine. (Docket No.

26, Affidavit/Declaration of Roy L. Pearson, Jr. at 4, Civil Action No. 08-cv-758).

On May 2, 2007 the Commission served plaintiff with a written statement that it

would “decide on how it would proceed in the next thirty days.” (J.A. at 42)

Thus, effective May 2, 2007, plaintiff was publicly stripped of his statutory

office as an ALJ. He was relegated to a non-judicial, terminable-at-will position as

an attorney-advisor. (J.A. at 42) The Chief ALJ advised plaintiff that the attorney-
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advisor position would end when the Commission formally voted on plaintiff’s

reappointment application. [Id.]

On May 22, 2007, three months after the deadline for doing so, Chief ALJ

Butler submitted a letter to the Commission in which he purported to unilaterally

withdraw his recommendation that plaintiff be reappointed and to substitute a

recommendation that plaintiff not be reappointed. (J.A. at 43)

The Chief ALJ’s May 22, 2007 statement alleged that plaintiff was guilty of

disciplinary violations. (J.A. at 43) The Amended Complaint alleges that the Chief

ALJ’s belated disciplinary claims were brought in the context of a reappointment

proceeding in an effort to deny plaintiff the right to invoke the due process

protections in the Commission’s disciplinary regulations. 6 DCMR § 3729-3741.

F. Defendants Also Retaliate By Permanently Deprive Plaintiff Of His
Protected Property Interest In A Timely Reappointment, Without
Complying With Long Established Minimum Post-Deprivation
Due Process Requirements ___

On April 30, 2007, Commissioner Lavine’s term expired. (J.A. at 44)

Plaintiff was not made aware of that fact until after June 4, 2007 when he wrote the

Commission because 30 days had passed and the Commission had failed to honor

its commitment to advise plaintiff, within that time period, on how it “would

proceed.” [Id.] Two more months would pass before the Commission advised

plaintiff on how it would proceed. (J.A. at 46) And more than five months would
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pass before plaintiff would, at last, be granted a hearing on charges the

Commission finally came up with. (J.A. at 48)

In the interim, orchestrated in part by the Chief ALJ and the Commission,

adverse publicity about plaintiff’s public interest lawsuit increased exponentially.

(J.A. at 45-46) The Commission responded to plaintiff’s June 4, 2007 inquiry by

providing him with a copy of a May 7, 2007 letter from Mayor Fenty to the

Commission in which the Mayor asked the Commission not to act on plaintiff’s

application for reappointment until the Mayor appointed a replacement for

Commissioner Lavine. (J.A. at 45) On or about June 27, 2007 Mayor Fenty

appointed defendant Anita Josey-Herring as Comm. Lavine’s successor. [Id.]

The Commission, however, did not communicate further with plaintiff until

August 7, 2007 – three months after his de facto termination. On that date it served

plaintiff with a post-deprivation notice of possible denial of reappointment. (J.A. at

46-47) On August 22, 2007, plaintiff submitted a 22 page response to the August

7, 2007 notice of possible denial of reappointment from the Commission. (J.A. at

47) In his response plaintiff alleged, and explained how, the Commission’s August

7, 2007 notice of possible denial of reappointment itself violated the D.C.

Whistleblower Act. (J.A. at 47-48) He further detailed the Commission’s

violation of the Whistleblower Act in an Oct. 11, 2007 letter to the Commission.

(J.A. at 165) The Commission members took no steps to recuse themselves, or to
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otherwise provide for neutral decisionmakers, despite their now-clearly adversarial

relationship vis-à-vis plaintiff.

On Oct. 4, 2007, plaintiff was not permitted to be present while his

adversaries on the Commission heard from at least seven persons on that date who

(the Commission later stated in its October 30, 2007 decision) opposed plaintiff’s

reappointment. (J.A. at 48) Each of the unsworn witnesses were persons (with one

exception) on whom plaintiff had earlier “blown the whistle,” or whose agency

stood to financially benefit from the Chief ALJs attempt in October 2005 to

reassign DPW cases to ALJs who would rule as the Chief ALJ instructed.

(Document No. 26, Pltf. Ex. 12, Civil Action No. 08-cv-758).

The Commission did not disclose, until it issued its October 30, 2007

decision, that the witnesses it secretly heard from on October 4, 2007 included

OAH’s Chief ALJ (who also deliberated with the Commission, participated in all

of its meetings with plaintiff, and signed the Commission’s October 30, 2007

decision). (Document No. 26, Pltf. Ex. 12, Civil Action No. 08-cv-758).

On October 11 and 15, 2007 plaintiff finally received a hearing on his

almost one year old (November 1, 2006) application for reappointment. (J.A. at

49) He was unable to present any testimony or documents at that “hearing” to

rebut that of the witnesses against him because he was not told what the witnesses

against him had stated to the Commission on October 4, 2007. [Id.]
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The Commission’s October 30, 2007 decision denying plaintiff’s application

for reappointment expressly relied upon new and material testimony in opposition

to plaintiff’s reappointment that the Chief ALJ, Deputy Chief ALJ and Principal

ALJs articulated in the secret ex parte hearing before the Commission on October

4, 2007, as grounds for denying plaintiff’s application for reappointment.

(Document No. 26, Pltf. Ex. 12, Civil Action No. 08-cv-758). None of that

testimony was disclosed to plaintiff prior to October 30th.

The Commission’s October 30, 2007 decision noted that, with respect to

statements the Chief ALJ alleged plaintiff made, plaintiff had invoked the D.C.

Whistleblower Act’s protections. (J.A. at 50) However, the decision did not in any

way address the “complete” protections, rights and obligations codified in the

Whistleblower Act, the OAH Code of Ethics or D.C.Code § 1-301.43 (prohibition

against retaliating against any person for their testimony to a committee of the D.C.

Council). [Id.] Nor did it acknowledge plaintiff’s factual and other defenses to the

Chief ALJ’s claims.

Pursuant to Fed.R.Evid. 201(c), appellant requests that this court judicially

notice, for purposes of reversing the denial of plaintiff’s motion for entry of a

preliminary injunction, that on December 7, 2009, Mayor Fenty nominated Mary

Oates Walker to replace defendant Tyrone T. Butler as Chief ALJ for the Office of

Administrative Hearings. See http://www.dccouncil.washington.dc.us/lims/

legislation.aspx?LegNo=PR18-0629&Description=CHIEF-ADMINISTRATIVE-LAW-
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JUDGE-OF-THE-OFFICE-OF-ADMINISTRATIVE-HEARINGS-MARY-OATES-WALKER-

CONFIRMATION-APPROVAL-RESOLUTION-OF-2009.&ID=23447

SUMMARY OF THE ARGUMENT

Plaintiff filed suit under 42 U.S.C. 1983. In denying plaintiff’s motion for a

preliminary injunction and for entry of partial summary judgment, and in

considering and granting defendants’ motion to dismiss the five counts in the

Amended Complaint and for qualified immunity from the constitutional claims in

the Amended Complaint, the district court failed to comply with the evidentiary,

due process and Seventh Amendment protections that Fed.R.Civ. P. 12(b)(6),

Fed.R.Civ.P. 12(d), Fed.R.Civ. P. 56, Fed.R.Evid. 201(c), Fed.R.Evid. 803,

Fed.R.Evid. 901, Fed.R.Evid. 903 and Fed.R.Evid. 102 have codified.

This court exercises de novo review in an appeal from the grant of a motion

to dismiss. A de novo review of the record reveals that each count of the Amended

Complaint plausibly states a claim upon which relief may be granted, that qualified

immunity from the constitutional claims must be denied, and that the state law

claims and claim for punitive damages in the Amended Complaint also state claims

upon which relief may be granted. De novo review also requires a reversal of the

denial of plaintiff’s motion for partial summary judgment and plaintiff’s motion for

entry of a preliminary injunction. Finally, this record and judicially noticeable

facts relating to the district court judge’s social relationship with one or more

defendants while dispositive motions were pending before her, require that the
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district court judge be disqualified and that this case be reassigned to another

district court judge on remand.

A R G U M E N T

I.
The District Court Denied Plaintiff Due Process Of Law When It
Dismissed The Amended Complaint For Failure To State A Claim
By Ignoring Its Allegations (And Substituting Defendants’
Contested Allegations) And, Sua Sponte And Without Prior Notice,
Giving Collateral Estoppel Effect To: (A) Defendants’ Allegations
In Unidentified And Unauthenticated Documents That The Court
Deemed Retroactively Authenticated, And (B) Inaccurate Or Hotly
Disputed Statements In Another Case

This court reviews a dismissal for failure to state a claim under Federal Rule

of Civil Procedure 12(b)(6) de novo. See Muir v. Navy Fed. Credit Union, 529 F.3d

1100, 1108 (D.C. Cir. 2008). “[W]hen ruling on a defendant’s motion to dismiss,

a judge must accept as true all of the factual allegations contained in the

complaint.” Erickson v. Pardus, 551 U.S. 89, 94 (2007) (citing Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 555-56 (2007)) (other citations omitted).

In addition, when deciding a Rule 12(b)(6) motion, a court may consider

only "the facts alleged in the complaint, documents attached as exhibits or

incorporated by reference in the complaint, and matters about which the Court may

take judicial notice." Gustave-Schmidt v. Chao, 226 F. Supp. 2d 191, 196 (D.D.C.

2002) (citation omitted). And, as Fed.R.Civ.P. 12(d) explains: “If on a motion

under Rule 12(b)(6) . . . matters outside the pleadings are presented to and not

excluded by the court, the motion must be treated as one for summary judgment
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under Rule 56. All parties must be given a reasonable opportunity to present all

the material that is pertinent to the motion.”

Thus, the first issue this appeal presents is whether the district court

denied plaintiff due process of law by wholly disregarding Rule 12(b)(6), Rule

12 (d), the Federal Rules of Evidence and the doctrine of collateral estoppel, by

overriding the allegations in the Amended Complaint by “incorporating” into it

allegations from dozens of unauthenticated documents containing defendants’

arguments, as well as disputed or misstated allegations from another case.

In footnote 1 of its Memorandum Opinion the district court wrote that to

reach its decision it relied on the Amended Complaint and Defendants’ Exhibit

Nos. 2, 3, 4, 6, 7, 8, 9, 11, 12, 13, 14 and 15.2 (J.A. at 196) However, on pages 6,

7, 8, 10, 11 and 33 of its Memorandum Opinion the district court relied on at least

five other exhibits not included in that listing: Defendants’ Exhibit Nos. 5 (J.A. at

2 In the district court plaintiff objected to consideration of each of
defendants’ exhibits for any purpose because, when filed, they were confusingly
numbered, unidentified and unauthenticated. (Docket No. 23 at 42-46) For
example, what the district court identified in its Memorandum Opinion (using
dates) as Defendants’ exhibits 13, 14 and 15 (J.A. at 196) the defendants
themselves marked as Defendants’ exhibits 18, 19 and 20. (Docket No. 3). The
district court did not explain how it went about re-numbering defendants’ exhibits,
perhaps because that would implicitly confirm how difficult it is to match the
numbers the defendants chose to a corresponding exhibit.

Additionally, the defendants did not submit the 800+ pages to support their
motion to dismiss. (Docket No. 25 at 2, 15) Rather, the documents were submitted
in support of defendants’ alternative motion for summary judgment, (Id.). Plaintiff
was completely ambushed by the district court’s decision to sua sponte utilize
those documents, and others, in support of defendants’ motion to dismiss. (J.A. at
196, 198-204, 210-217, 220, 226, 227)
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199), Defendants’ Exhibit No. 7 (J.A. at 200), Defendants’ Exhibit No. 8A (id.),

Defendants’ Exhibit No. 10 (J.A. at 201), Defendants’ Exhibit No. 16 (J.A. at 203-

04) and Defendants’ Exhibit No. 17 (J.A. at 204, 226).

In support of its reliance on the allegations defendants made in these

unidentified exhibits, rather than the text of the Amended Complaint, the district

court offered four rationales. First, as to defendants’ exhibit 1, the court argued

that it is a public record under Fed R. Evid. 803(8). However, a public record is

not self-identifying or self-authenticating. Fed.R.Evid. 902; United States v.

Blackwood, 878 F.2d 1200 (9th Cir. 1989) (Public records are usually

authenticated by proof of custody); Fed.R.Evid. 1002 (requiring admission of

original documents, not copies).

Next, the district court argued that defendants’ exhibit 6 was admissible as

the admission of a party-opponent. However, that document is not self

authenticating. Fed.R.Evid. 902. Even when considering a document alleged to

contain the admission of a party-opponent, authentication is necessary to show that

the written document is in fact the plaintiff’s statement. Fed.R.Evid. 801(d)(2)(A).

Third, the district court argued that plaintiff himself submitted and relied

upon the same documents as defendants’ exhibits 6, 7, 9, 11, 12, 13, 14, 15 and 16

in a motion plaintiff filed six weeks after defendants filed their motion.3 On June

3 It has long been settled in this Circuit that a district court judge may not
use the coincidence of documents filed with another motion to avoid the strictures

Case: 09-7089      Document: 1226827      Filed: 01/21/2010      Page: 50



29

13, 2009 plaintiff authenticated (by affidavit) and submitted certain documents in

support of MPSJ. (Docket No. 26) The district court assumed that those

documents are identical to defendants’ exhibits 6, 7, 9, 11, 12, 13, 14, 15 and 16,

which were filed on March 24, 2009.

If that is so, it was certainly not established by the defendants on March 24,

2009 when defendants filed their exhibits, or on April 6, 2009, when plaintiff filed

his objections to consideration of the misnumbered, unidentified and

unauthenticated exhibits that made up the 800+ pages. In any event, the Federal

Rules of Evidence place the burden on the party offering a document to

demonstrate its admissibility. Fed. R.Evid. R. 402 (“. . . Evidence which is not

relevant is not admissible”).

Finally, the district court argued that the sworn declaration Chief ALJ Butler

belatedly submitted with defendant’s reply to plaintiff’s opposition to their motion

to dismiss or for summary judgment “is sufficient to authenticate defendants’

exhibits 2-5 and 7-17.” (J.A. at 206) Butler’s declaration came too late for

plaintiff to re-write and re-submit his opposition. Fundamental due process

precluded giving Butler’s declaration retroactive (and thus unrebuttable) effect.

of Rule 12(b)(6). Tele-Communications of Key West, Inc v. U.S.A., 757 F.2d 1330,
1333-35 (D.C. 1985).
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The district court justified adoption of statements in hundreds of pages of

documents by asserting that the documents were “referenced in plaintiff’s

complaint, were authored or received by plaintiff, or do not need to be

authenticated.” (J.A. at 206) However, simply referring to a document in a

complaint does not result in its incorporation into the text of the complaint. 5 C. A.

Wright & A. R. Miller, Federal Practice and Procedure § 1327 (2d ed. 1990).

Rather, documents must be “of unquestioned authenticity that are referred to

in the challenged pleading and . . . ‘central’ or ‘integral’ to the pleader’s claim for

relief.” 5B C. Wright and A. Miller, Federal Practice And Procedure § 1366

(2004). Few of the twenty-two unauthenticated documents were ” . . . ‘central’ or

‘integral’” to relief sought in the Amended Complaint. A document is central or

integral to a complaint when it is explicitly relied upon in the complaint. County of

Sante Fe, New Mexico v. Pulci Sev. Co. of New Mexico, 311 F.3d 1031 (10th Cir.

2002). That is, it must be more than evidentiary material. It must define rights

and obligations of the parties, like a contract or pension plan. Brown v. Aftermath

Entertainment, 254 F.Supp.2d 629 (D.C.Mich. 2003).

Only documents authored by the plaintiff could be deemed central or

integral to the Amended Complaint – e.g., plaintiff’s testimony before the D.C.

Council (J.A. at 93), his three submissions to the Commission (J.A. at 128-192),

and the affidavits and requests for judicial notice in plaintiff’s Opposition To

Case: 09-7089      Document: 1226827      Filed: 01/21/2010      Page: 52



31

Defendants’ Renewed Motion To Dismiss, Or Alternatively, For Summary

Judgment (Docket No. 23) and MPSJ. (Docket No. 26)

The Commission’s notice of possible denial of reappointment and the

Commission’s decision denying plaintiff’s application for reappointment, PMSJ,

Exhibit Nos. 23 &27 (Docket No. 26) are examples of documents that are not

incorporated into the Amended Complaint. Because those documents were

authored by the defendants, and are not contracts or legal documents fixing the

rights of the parties, they may not be considered for the truth of the statements

therein. They are central to plaintiff’s Amended Complaint only in the sense that

plaintiff’s claim that the statements in the documents were false, or legally

deficient, required that he first establish what the documents state. When a party’s

claim is that the statements in a document are false and legally deficient that is not

an adoption of the substance of the document. Just the opposite. It is an attack on

the substance of the document. Scanlan v. Texas A & M University, 343 F.3d 533,

536 (5th Cir. 2003) (“Although the plaintiffs rely on the Final Report in their

complaints, certainly the report alone is not central to their claims. Indeed it is

much more central to the [defendants’] defenses. The plaintiffs rely on substantial,

other evidence to support their claims”).

This court has ruled that it has the authority to determine de novo whether

dismissal for failure to state a claim is appropriate, by excluding consideration of

documents the district court erred in considering. Tele-Communications of Key
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West, Inc., 757 F.2d at 1333-35 (D.C. 1985). However, there is an additional

wrinkle to the Rule 12(b)(6) analysis in this case. And that is the filing of MPSJ

(Docket No. 26) on June 13, 2009. Plaintiff’s June 13, 2009 motion sought entry

of partial summary judgment, in favor of plaintiff, on one of the causes of action

(for violation of procedural due process) for which the defendants sought a

dismissal for failure to state a claim upon which relief may be granted.

As a matter of law, the allegations in plaintiff’s motion for partial summary

judgment are deemed to be incorporated into the Amended Complaint. See Wiley

v. Glassman, 511 F.3d 151, 155 (D.C. Cir. 2007). Thus, in analyzing defendants’

motion to dismiss this court must consider the theories, allegations and documents

plaintiff relied upon (and not just referred to) in his motion for partial summary

judgment. See Tao v. Freeh, 27 F3d 635, 639 (D.C. Cir. 1994) (“[Plaintiff’s]

sworn complaint and summary judgment motions papers support the conclusion

that Tao was expressing her view as a citizen and not simply as a grievant. . .”).

In short, because there are no documents that fix the rights of the parties

(e.g., a contract) the only material that may be deemed “incorporated” into the

Amended Complaint, are those upon which plaintiff relied in his Amended

Complaint and his Motion For Partial Summary Judgment – e.g., his three

submissions to the Commission and matters he requested (without objection) by

judicially noticed; such as the digital recording of his appearance before the D.C.

Council on Feb. 13, 2006 and a Legal Times article published on Feb. 13, 2006.
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II.
The District Court Denied Plaintiff His Seventh Amendment Right To Trial

By Jury When It Dismissed Counts I, II And III Of The Amended Complaint
For Failure To State A Claim By Ignoring The Allegations In The Amended

Complaint, Extending Issue Preclusive Effect To Defendants’ Hearsay
Allegations, Taking Judicial Notice Of Disputed Facts And Failing To

Acknowledge Disputed Issues Of Material Fact____ ____

In determining what legal standards it would measure the allegations it

substituted for those in the Amended Complaint, the district court ignored a host of

binding decisions. They include the Supreme Court’s analysis in Garcetti v.

Ceballos, 417 U.S. 410 (2006) on how to determine when a public employee

speaks as a “public citizen,” the binding decision of the Supreme Court in City of

San Diego, California v. Roe, 543 U.S. 77 (2004), on how to determine whether a

matter is one of “public concern,” and the binding decisions of the Supreme Court

in Perry v. Sinderman, 408 U.S. 593 (1972) and Cleveland v. Loudermill, 470 U.S.

532, 538 (1985), on what constitutes a protected property interest and what

minimum procedures must be followed before it is lawful to deprive an employee

of that property interest. All were cited to, and ignored by, the district court.

A. Count I (First Amendment Free Speech Claim) States A Claim
Upon Which Relief May Be Granted

The first element of a first amendment free speech retaliation claim4 was

clarified by the Supreme Court on May 30, 2006 in Garcetti, just three months

4 Because Counts I-III of the Amended Complaint were brought pursuant to
42 U.S.C. § 1983, those claims must also plausibly allege that the defendants acted
under color of state law to deprive plaintiff of his First and Fifth Amendment
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after plaintiff’s testimony before the D.C. Council. In Garcetti the Supreme Court

held that “when public employees make statements pursuant to their official duties

the employees are not speaking as citizens for First Amendment purposes, and the

Constitution does not insulate their communications from employer discipline.”

Id. No one reading Garcetti, and the indicia it provides for determining whether a

communication is made pursuant to a job duty, could conclude that, as a matter of

law, plaintiff’s February 13, 2006 legislative proposal discharged a job duty he had

as an administrative law judge – especially because, by statute, the duty to propose

legislation on OAH’s behalf is specifically reposed in its Chief ALJ and an OAH

Advisory Committee. D.C. Code § 2-1831.17(e)(1) & (5). 5

rights. Because of the page limitations of this brief plaintiff-appellant incorporates,
by this reference, the Opposition To Defendants’ Renewed Motion To Dismiss, Or
Alternative, For Summary Judgment at 23-26 (Docket No. 23) as his allegation of
how the defendants acted “under color of law” and were “final policymakers”
implementing an “official policy” through their unconstitutional application of the
OAH Act, the Commission’s regulations, and their decisions and actions in
systematically and blatantly denying plaintiff his First and Fifth Amendment
rights.

5 Although beside the point here, whether plaintiff wrote his internal
memoranda in June and July 2005 pursuant to his official duties is a question that
seldom would be appropriate for disposition on the pleadings. As Garcetti
emphasized, inquiry regarding the scope of an employee’s duties “is a practical
one” not governed by “[f]ormal job descriptions” alone. 410 U.S. at 417. As the
Supreme Court noted in Garcetti, "[t]hat Ceballos expressed his views inside his
office, rather than publicly, is not dispositive[,]" Whether a public employees
made a statement pursuant to his or her job duties is a “fact-intensive” inquiry,
Foraker v. Chaffinch, 501 F.3d 231, 240 (3d Cir. 2007), requiring “development of
the record.” Id.; United States of America v. Martin-Baker Aircraft Co., Ltd, 389
F.3d 1251, 1261-62 (D.C. Cir. 2004) (same).
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By 2007, when the Commission was considering plaintiff’s application for

reappointment, this court had added its decision in Wilburn v. Robinson, 480 F.3d

1140 (D.C. Cir. 2007) to the guidance provided by Garcetti. In Wilburn this court

approvingly summarized the law on whether an employee speaks as a “citizen” as

follows: “In the wake of Garcetti, courts of appeals have denied First Amendment

protection to government employee speech if the contested speech falls within the

scope of the employee’s uncontested employment responsibilities.” Id. at 1150.

(emphasis supplied) Following the lead of those courts the Wilburn court

concluded that Ms. Wilburn’s comments about discrimination, like those of

employees in other cases decided since Garcetti, were not protected “because they

were made by public employees expressly charged with exposing governmental

misconduct.” Id. at 1151. (underlining added)

Consistent with Garcetti and Wilburn, the Amended Complaint plainly

alleges that plaintiff was not expressly charged with proposing legislation on

OAH’s behalf (“plaintiff, as a private citizen, took annual leave from his duties at

OAH and on his own time prepared and delivered testimony to the Judiciary

Committee . . .”) (J.A. at 30); (“plaintiff was not speaking as an employee, or

within his normal chain of command and his disclosures went beyond his official

duties”) (J.A. at 51); (“plaintiff was entitled to First Amendment protection

because he was not speaking pursuant to his official duties when he took leave

from his job and testified before the D.C. Council in February 2006 . . .”) (J.A. at
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52). At the dismissal stage, the Court must accept as true all well-pleaded

allegations in the complaint. And by 2007, it was clearly established “law in this

circuit that when a public employee speaks as a citizen on matters of public

concern to outside entities despite the absence of any job-related reason to do so,

the employer may not take retaliatory action.” Casey v. West Las Vegas

Independent School District, 473 F.3d 1323, 1328 (10th Cir. Jan. 14, 2007)

In Winder v. Erste, 566 F.2d 209, 216 (D.C. Cir. 2009) this court reasoned

that “a public employee speaks without First Amendment protection when he

reports conduct that interferes with his job responsibilities, even if the report is

made outside his chain of command.” Plaintiff’s testimony before the D.C.

Council in February 2006 went well beyond reporting conduct that interfered with

his job responsibilities and his legislative proposal did not “owe its existence to

[his] professional responsibilities.”

The Amended Complaint alleges that the Chief ALJ specifically, and all

defendants as a Commission, communicated to plaintiff, by their actions in June

and July 2005, that he had no job duty to report or protest the decision making

process at OAH. In other words, the Amended Complaint alleges that the

defendants were of the view that the culture and procedures for finalizing decisions

at OAH did not “interfere with [plaintiff’s] job responsibilities.” Doucette v.

Minocqua, 2008 U.S. Dist. LEXIS 46381 at *8 (W.D. Wisc.) (“An employer may
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not limit an employee's duties and then rely on Garcetti to argue that an employee

was speaking "pursuant to" those duties. “)

The Amended Complaint alleges that plaintiff thereby learned that he had no

ethical or Whistleblower duty or obligation to raise the issue in the first instance.

Because he had no initial duty to raise the issue, he was clearly under no

“continuing” ethical6 or Whistleblower7 obligation, or other job duty, to re-raise

this issue before the D.C. Council or to propose legislation addressing it.

6 Chp. I(B) of the OAH Code of Ethics for ALJs states that “an
Administrative Law judge shall participate in establishing, maintaining and
enforcing high standards of conduct and shall personally observe those standards
of conduct . . .” This is an understandable and reasonable mandatory obligation,
because it only requires joint/participatory action. The Amended Complaint
alleges that plaintiff attempted to “participate in establishing, maintaining and
enforcing high standards of conduct” at OAH, by his memoranda of June and July
2005, but was rebuffed by the OAH Chief ALJ and the Commission. (J.A. at 29-
30) Plaintiff had no solo power, to maintain and enforce high standards of conduct
at OAH.

Chp. III(M) of the OAH Code of Ethics for ALJs requires that “an
Administrative Law Judge . . . take appropriate action or initiate appropriate
disciplinary measures against an Administrative Law Judge . . . for unprofessional
conduct of which he may become aware.” The “unprofessional conduct” to which
this provision refers are discrete ethical violations committed by a particular ALJ,
and not an institutional mechanism or practice, such as the alleged politicized
decision making procedures at OAH. Thus, this provision has no relevance to the
alleged facts of this case. The Amended Complaint alleges that, with respect to
specific unprofessional conduct of the Chief ALJ (wholly unrelated to the peer-
review mechanism), plaintiff discharged his obligation to report it by writing to the
Mayor in July 2005. (J.A. at 33)

7 D.C. Code § 1-615.58(7) states that “each employee of the District
government shall make all protected disclosures concerning any violation of law,
rule or regulation . . . or other disclosure enumerated in § 1-615.52(a)(6), as soon
as the employee becomes aware of the violation or misuse of resources.”
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Indeed, the OAH Act authorizes only OAH’s Chief ALJ and the OAH

Advisory Committee to propose legislation on behalf of OAH. D.C. Code § 2-

1831.17(e). As a matter of law, then, any other OAH employee would be pro-

posing legislation regarding OAH on their own behalf, as citizens, if they did so.

As the Amended Complaint chronicles, plaintiff’s testimony and package of

legislative amendments owed their existence to: (1) the public uproar over OAH’s

perceived bias and delays that peaked with a front page story in the Legal Times on

February 13, 2006 (J.A. at 24) and (2) plaintiff’s pre-OAH training and former job

duty involving the drafting of legislation as a legal instructor. (J.A. at 24)

Because of the sweep of their job duties, the plaintiffs in Wilburn and

Thompson v. District of Columbia, 530 F.3d 914 (D.C. 2008) on the other hand

were plainly speaking as agents of the government when they spoke regarding the

subject matter of their responsibilities –which gave the government an interest in

controlling their speech. On the facts as alleged in the Amended Complaint,

plaintiff in this case plainly was not, indeed by statute could not, speak as an agent

of OAH on the subject of legislation to amend the OAH Act.

(underlining added). As the underlined words state, this is not an ongoing
obligation, but one that is discharged by prompt action upon learning of a
violation. The Amended Complaint alleges that plaintiff acted promptly upon
learning of the Chief ALJ’s violations of the OAH Act, etc. by making disclosures
to ALJs at OAH and to the Commission in June and July 2005. (J.A. at 33)
Plaintiff was under no obligation, seven months later, to seek out the D.C. Council
to continue making disclosures, much less draft and propose remedial legislation.
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In sum, both Garcetti and lower-court decisions interpreting it establish that

a public employee speaks “as a citizen” when he reports a matter of public concern

arising within the workplace to the press or the public—unless it is determined on

a developed record8 that he spoke pursuant to his official duties. 9

Finally, Garcetti makes clear that the employer, not the employee,

determines whether the employee is acting pursuant to a job duty. Doucette v.

Minocqua, 2008 U.S. Dist. LEXIS 46381 at *10-11 (W.D. Wisc.).

On the “public concern” element, in Connick v. Myers, 461 U.S. 138, 147-48

(1983) the Supreme Court held that speech that "addresses a matter of public

concern must be determined by the content, form, and context of a given statement,

as revealed by the whole record."

More recently, in City of San Diego, California v. Roe, 543 U.S. 77, 79

(2004) the Court announced a separate standard for determining whether a topic is

8 In the event there are contradictions between different statements in the
Amended Complaint, at the pleading stage those contradictions are resolved in
favor of plaintiff’s cause of action. Commerree v. Hantman, 1999 U.S. Dist.
LEXIS 17335 at * (D.D.C. 1999) (“In a number of instances the factual allegations
in plaintiff's pleadings are inconsistent with each other. In such instances, the Court
has taken the facts most favorable to the plaintiff.”).

9 Thus, in United States of America v. Martin-Baker Aircraft Co., Ltd, 389
F.3d 1251, 1261-62 (D.C. Cir. 2004) this court specifically ruled that: “[the district
court's] arguments regarding the scope of plaintiff's job responsibilities cannot
conclusively establish as a matter of law that plaintiff's statements were made as a
City employee pursuant to his professional responsibilities. At most, in light of the
allegations of the complaint and the fact that the scope of job duties is a question of
fact, [the district court has] raise[d] disputed factual issues that preclude judgment
on the pleadings under Rule 12(c).”).
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a matter of public concern: “public concern is something that is a subject of

legitimate news interest; that is, a subject of general interest and of value and

concern to the public at the time of publication.” (emphasis supplied)

The Amended Complaint, as supplemented by plaintiff’s testimony to the

D.C. Council on February 13, 2006, alleges that plaintiff’s testimony focused on

three areas of pubic concern: (1) alleged illegal and unethical conduct

institutionalized at OAH by its Chief ALJ; (2) the inefficiencies and the

politicization of decision making at OAH that resulted from those institutional

practices; and (3) how the Council could legislatively remove these institutional

impediments to greater efficiency, reduce OAH’s backlog, and realize OAH’s

legislative goal of impartial adjudication.

Alternatively, the allegation that the controversy surrounding OAH was the

concurrent subject of a front page story in the D.C. Legal Times, was sufficient,

alone, to establish that plaintiff’s testimony was on a subject of “public concern.”

City of San Diego, California, supra, 543 U.S. at 79. In the district court plaintiff

requested that the court judicially notice the fact, timing and topic of the Legal

Times article. Opposition To Defendants’ Renewed Motion To Dismiss, Or

Alternatively, For Summary Judgment at 16 n. 3 (Docket No. 23). Bethany Broida,

Legal Times, Lost In The Flood: D.C.’s Administrative Court Struggles With

Heavy Caseload, Continuing Criticisms, at pg. 1 (Feb. 13, 2006). (J.A. at 89)
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This court long ago held that when a plaintiff’s speech concerns a matter that

has attracted media coverage that fact establishes that he is communicating

regarding a matter of public concern. Tao v. Freeh, 27 F.3d 635, 638 (D.C. Cir.

1994) (“. . . the issue of racial discrimination within the FBI received media

coverage near the time that Tao filed her agency appeal, which indicates the issue

was one of public concern.”)

As the Supreme Court reaffirmed in Connick v. Myers, 461 U.S. 138, 142

(1983), "speech on public issues occupies the 'highest rung of the hierarchy of First

Amendment values,' and is entitled to special protection." Indeed, in the District of

Columbia -- because plaintiff’s speech was delivered to the D.C. Council -- the

outcome of balancing plaintiff’s’ interest against those of the government has been

predetermined by statute. D.C. Code § 1-615.58(1). This statute codifies the

public policy in the District of Columbia that employee speech will always

outweigh any governmental interest (including an efficiency interest) in

suppressing that speech.10

Additionally, D.C. Code § 1-301.43, a criminal statute, puts teeth into the

grant of statutory immunity in § 1-615.58(1) by imposing fines and imprisonment

10 “Employee” is broadly defined in the D.C. Whistleblower Act, D.C. Code
§ 1-615.52(a)(3), to cover “any person who is a former or current District
employee.” Thus, even when a District employee is speaking as a private citizen
for First Amendment purposes, he or she has the protection of the Act.
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on anyone who retaliates against any person, by causing them personal or financial

harm, because of that person’s testimony before a committee of the D.C. Council.

In this regard, the Amended Complaint specifically alleges, and details, how

the government’s interest in promoting the efficiency of the pubic service it

performs through its employees at the Office of Administrative Hearings was not

impeded or disrupted in any manner at any time by plaintiff’s testimony and

legislative recommendations. (J.A. at 22-23, 26-31). Creighton v. City of

Livingston, 628 F. Supp. 2d 1199, 1213-1214 (E.D.Cal. 2009).

On the issue of defendants’ motivation, the Amended Complaint alleges that

the OAH Chief ALJ Butler was so incensed when plaintiff contacted the D.C.

Council without his knowledge in June 2005 that he physically assaulted plaintiff

and illegally directed plaintiff not to contact the D.C. Council again without

securing his permission in advance. (J.A. at 32) D.C. Code § 1-615.58(1)

(“Employees shall have the following rights and responsibilities: . . . (3) The right

to communicate freely and openly with members of the Council . . .”); D.C. Code §

1-301.43 (making it a criminal offense to threaten or impede a person participating

in any investigation being conducted by the Council). (J.A. at 32-33) The Chief

ALJ’s eruption upon learning of plaintiff’s private contact with the D.C. Council in

June 2005 is powerful evidence that the Chief ALJ was even more incensed when

plaintiff testified publicly, in his private capacity, before the D.C. Council on

February 13, 2006.
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Whether the defendants would have taken the same action in the absence of

plaintiff’s testimony is a “state-of-mind” issue that is wholly factual, and so is a

question for a jury to decide at trial, after plaintiff has had the benefit of discovery.

Sparrow v. United Air Lines, Inc., 216 F.3d 1111, 1116 (D.C. 2000).

B. Count I (First Amendment Free Speech Claim) Also States A Claim
Based On Plaintiff’s February 2007 Communications With D.C.
Council Staff

The Amended Complaint alleges that plaintiff had no job duty in February

2007 to renew his advocacy for the legislation he proposed in February 2006 to

minimize delays in deciding administrative cases and to ensure that decisions in

administrative cases at OAH are not dictated by political pressures that parties to

those cases know nothing about. (J.A. at 51-52) See Williams v. Johnson, 537

F.Supp.2d 141, 145 (D.D.C. 2008) (government employee spoke as a citizen in

private meeting with Councilmember, even though her job duties were responsible

for her speaking earlier as an employee at a D.C. Council hearing).

Plaintiff’s renewed push in February 2007 for legislation to reform

institutional practices at OAH that delayed decisions and deprived non-government

litigants of their rights to a fair decision in their case is clearly a matter of public

concern. O’Donnell v. Barry, 148 F.3d 1126, 1134 (D.C. Cir. 1998) (“A

communication that provides information that might help the public to make

informed decisions about the operation of their government merits the highest

degree of first amendment protection . . .”) (citation omitted).

Case: 09-7089      Document: 1226827      Filed: 01/21/2010      Page: 65



44

Appellant incorporates, for purposes of his February 2007 statements, his

earlier analysis of how the Amended Complaint sufficiently alleges that plaintiff’s

February 13, 2006 testimony to the D.C. Council plainly furthered (not impeded)

the efficiency interests of the government.

On the issue of whether plaintiff’s private communications with D.C.

Council staff in February 2007 was a motivating factor in defendants’ decision not

to reappoint him, plaintiff has the benefit of the short time span between October

11, 2007 (when the defendants first learned of his private communication with

D.C. Council staff) and October 30, 2007 (when the defendants issued their written

decision not to reappoint plaintiff to a second term of office). (J.A. at 52) See

Farris v. Clinton, 602 F. Supp. 2d 74 (D.D.C. 2009).

The Amended Complaint also plausibly alleges that the reasons the

defendants, after eleven months, finally gave as their reason for not reappointing

plaintiff were unfounded and/or pretextual. (J.A. at 34-37, 40, 44, 47-50)

C. Count II Of The Amended Complaint Plausibly Alleges A
Claim Under The Petition Clause of the First Amendment

Count II of the Amended Complaint alleges that plaintiff’s prosecution of a

public interest lawsuit was also a substantial or motivating factor in the retaliatory

course of conduct by the defendants that included their failure to reappoint plaintiff

as an ALJ. (J.A. at 54) Two circuits have held that it is not necessary to allege or

prove that a plaintiff’s petition under the First Amendment addressed a matter of
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“public concern.” San Filippo v. Bongiovanni, 30 F.3d 424, 439 (3rd Cir. 1994),

cert. denied, 513 U.S. 1082 (1995); Gable v. Lewis, 201 F.3d 769, 771 (6th Cir.

2000). The plaintiff-appellant agrees with the reasoning of the 3rd and 6th Circuits

and adopts it by reference here. However, the Amended Complaint alleges it is

premised on a lawsuit that did address, and was itself, a matter of public concern.

Count II of the Amended Complaint alleges that plaintiff filed a consumer

lawsuit in his own name, and in his individual capacity, as a private attorney

general pursuant to the D.C. Consumer Protection Procedures Act. D.C. Code §

28-3901, et seq. (J.A. at 53) Count II also alleges that the public interest lawsuit

sought injunctive relief that would benefit thousands of consumers, as well as the

imposition of punitive damages to deter a group of merchants from persisting in

the fraudulent and unfair trade practice of displaying deceptive advertisements.

(J.A. at 54). Spurred by plaintiff’s example, Frederick D. Cooke (a former D.C.

attorney general) is currently prosecuting a similar lawsuit. Grayson v. AT&T

Corporation, 980 A.2d 1137, 1150 (D.C. 2009) (the 2000 amendments to the D.C.

Consumer Protection Procedures Act allow a plaintiff in a non-class action lawsuit

to act in the interests of the general public by seeking injunctive relief or other

redress designed to stop an improper trade practice.)11 Because of the fierce public

11 The unfair trade practices of merchants has been a targeted subject of
public concern by the Federal Trade Commission since 1938 and by local and state
legislatures in the 1960s and 1970s. The District of Columbia enacted the D.C.

Case: 09-7089      Document: 1226827      Filed: 01/21/2010      Page: 67



46

debate the business community has the resources to orchestrate, Mr. Cooke’s

lawsuit has attracted familiar attacks. See e.g. A.Parasharamid and K. Ranlett, The

Nation’s New Lawsuit Capital? D.C. High Court Eliminates Standing

Requirements For Consumer Protection Lawsuits, Threatening Flood Of Abusive

Litigation, at www.mayerbrown.com/publications/article.asp?id=8325&nid=6

Count II alleges that plaintiff’s public interest lawsuit was of such public

concern that it received newspaper, magazine, television, cable and Internet

coverage all over the world, and that the coverage continued every day, for

months. (J.A. at 44) City of San Diego, 543 U.S. at 79. The district court’s use of

“judicial notice” to adopt alleged, but actually distorted and/or contested findings

of fact in plaintiff’s public interest lawsuit, violates Fed.R.Evid. 201. Taylor v.

Charter Medical Corporation, 162 F.3d 827, 829-830 (5th Cir. 1998)12

The Amended Complaint and plaintiff’s motion for partial summary

judgment specifically allege, and provide examples, of how the defendants were

responsible for drumming up adverse publicity and fueling any pressures OAH

Consumer Protection Procedures Act, D.C. Code § 28-3901, et seq., in 1976,
shortly attaining Home Rule, to specifically target “unfair trade practices.”

12 On page 30 of its opinion (J.A. at 223) the district court cites to other
“facts” it judicially noticed. Each such fact was specifically disputed or is flatly
contradicted by other statements in Pearson v. Chung, Civil Action No. 05-4302
(D.C. Super. Ct.), accessible at https://www.dccourts.gov/pa/
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experienced as a result of plaintiff’s consumer lawsuit. (J.A. at 45, 47); MPSJ at

32-33 (Docket No. 26). As a matter of law, the "[d]efendants cannot rely on

disruption which they instigated or exacerbated to outweigh [the plaintiff's] first

amendment claims." Roth v. Veteran's Admin., 856 F.2d 1401, 1408 (9th Cir.1988).

On the issue of defendants’ motivation, the Amended Complaint alleges the

defendants did a complete turnabout in considering plaintiff’s application for

reappointment in the wake of learning of plaintiff’s public interest lawsuit on or

about April 26, 2007. (J.A. at 41-42) Indeed, it alleges that in May 2007 the

Mayor requested that no decision be made on plaintiff’s reappointment application

until he could handpick a member of the Commission to vote on the reappointment

application. (J.A. at 45-46)

The Amended Complaint also plausibly alleges that the reasons the

defendants gave as their reason for not reappointing plaintiff were illegal,

unfounded and/or pretextual. (J.A. at 43, 44, 47-50)

D. Count III Of The Amended Complaint Plausibly States
A Claim For Denial Of Procedural Due Process Upon
Which Relief May Be Granted

Count III of the Amended Complaint contains claims alleging: (1) a denial

of procedural due process, (2) a denial of substantive due process and (3) a denial

of equal protection of the law. [Plaintiff elected not to pursue the equal protection

claim as an independent cause of action in the district court.]
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In ruling on defendants’ motion to dismiss the procedural and substantive

due process claims in Count III the district court considered at least some of the

analysis, arguments and documents plaintiff presented in Defendants’ Renewed

Motion to Dismiss, Or Alternatively, For Summary Judgment.13 (Docket No. 26)

As a matter of law, the allegations in plaintiff’s motion for partial summary

judgment are deemed to be incorporated into the Amended Complaint. See Wiley

v. Glassman, 511 F.3d 151, 155 (D.C. Cir. 2007). Thus, in considering

defendants’ motion to dismiss the due process claims in Count III of the Amended

Complaint this court must consider the theories, allegations and documents

proferred in plaintiff’s motion for partial summary judgment.

The U.S. Supreme Court long ago ruled that when reappointment to a

government position is conditioned on “satisfactory performance,” that is a

sufficiently definite standard to give rise to a protected property interest. Perry v.

Sinderman, 408 U.S. 593 (1972); Hall v. Ford, 856 F.2d 255 (D.C. Cir. 1988)

13 Throughout the text of its analysis of defendants’ motion to dismiss
Count III of the Amended Complaint the district court cites to arguments plaintiff
presents in plaintiff’s motion for partial summary judgment and notes its
disagreement with those arguments. (J.A. at 226-228)

In its Memorandum Opinion the district court also considered and ruled on
the merits of both plaintiff’s motion for partial summary judgment on Count III
and plaintiff’s motion for preliminary injunction. It specifically denied plaintiff’s
motion for emergency injunctive relief on Count III “because plaintiff cannot
establish a substantial likelihood of success on the merits.” (J.A. at 229 n. 26)
Yet, contradictorily, it entered a one page judgment denying both motions as
“moot.” (J.A. at 231).

It is clear, therefore, that the district court ruled on the merits of both of
plaintiff’s motions. Plaintiff therefore seeks review and reversal of both rulings.
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(summarizing Perry, supra at 601, as holding: “a teacher who was told, in an

official faculty guide, that he could ‘feel that he ha[d] permanent tenure as long as

his teaching services [were] satisfactory’ had a legitimate expectation of continued

employment.“).

As a matter of constitutional law, the “dimensions” of plaintiff’s property

interest include plaintiff’s statutory rights to: (1) a vote on his request for

reappointment prior to the expiration of his initial term, D.C. Code § 2-1831.10(c);

(2) insulation of his property interest from injury because of his testimony before

any committee of the D.C. Council, D.C. Code § 1-301.43 and (3) protection from

adverse treatment because he made a “protected disclosure” to the D.C. Council or

to any employee or member of a public body. D.C. Code § 1-615.58(1) & (3).

In the public employment context the procedures required by the Fifth

Amendment may be divided into two stages. The minimum procedures that must

be provided before an employee is deprived of his property interest are referred to

as “pre-deprivation due process.” Loudermill, 470 U.S. at 545-46. The minimum

procedures that must be provided after an employee has been deprived on his

property interest are referred to as “post-deprivation due process.” Id.

The Amended Complaint, and motion for partial summary judgment, allege

that plaintiff was denied pre-deprivation due process during the period before May

2, 2007. Propert v. District of Columbia, 948 F.2d 1327, 1332 (D.C.Cir.1991)

(noting "usual requirement of written notice"); Melzac v. Federal Trade
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Commission, 425 F.2d 583, 590-92 (D.C. Cir. 1970) (“Litigants are entitled to an

impartial tribunal whether it consists of one man or twenty and there is no way

which we know of whereby the influence of one upon the others can be

quantitatively measured.”); UDC Chairs Chapter, American Association of

University Professors v. Board of Trustees of the University of the District of

Columbia, 56 F.3d 1469, 1472 (D.C. Cir. 1995) (“a post-deprivation opportunity to

be heard is sufficient [only] in some extraordinary situations where some valid

governmental interest is at stake that justifies postponing the hearing until after the

event”). On May 2, 2007 plaintiff’s initial term of office expired, and he was

stripped of his office without charges, a hearing or a vote on his application for

reappointment to a ten year term. 14 That deprivation of plaintiff’s property

14

. . . Time after time, the unexplained disappearance of a
judge quickly results in reports of suspension and
misbehavior being distributed in mass media outlets,
thereby damaging that judge's name, reputation, honor,
and integrity. The JIRC's act of suspending a judge,
therefore, affects a suspended judge's liberty interest.

* * *
256/ . . . the position of ‘judge’ entails more

than simply receiving monies from the
commonwealth's coffers. Judges must uphold the
constitution, administer the law, and protect
Virginia's judicial integrity. A judge is deprived of
the ability to administer the duties of his office
while suspended, even with pay. Thus, it is likely
that a summary suspension with pay also affects a
judge's property interests . . .
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interests was for an indefinite period of time that continued for six months. “The

Supreme Court has repeatedly held that ‘even temporary or partial impairments to

property rights ... merit due process protection.” Amoco Production Company v.

Fry, 118 F.3d 812, 819 (D.C. Cir. 1997) (citations omitted).

The Amended Complaint, and plaintiff’s motion for partial summary

judgment, also allege that plaintiff was denied post-deprivation due process during

the period between May 2, 2007 and October 30, 2007.

The post-deprivation hearing on plaintiff’s application for reappointment

was so delayed that it did not occur at a meaningful time (i.e., not until six months

after the deprivation of plaintiff’s protected property interest). See Logan v.

Zimmerman Brush Company, 455 US 422, 427 (1982). Any regulation that

authorizes, or is construed to authorize, the incredible six month delay in this case

is in patent violation of the Fifth Amendment.15

Jeffrey D. McMahan, Jr., Guarding The Guardians: Judges' Rights And Virginia's
Judicial Inquiry And Review Commission, 43 U. Rich. L. Rev. 473, 509 & n. 256
(2008) (judge’s suspension, even with pay, violates both his liberty and property
interests). In this case the allegation is that plaintiff was effectively terminated.
He thus became an attorney-advisor, and not an ALJ, even in title.

15 The defendants’ reliance on 6 DCMR §§ 3705.25 & 3705.26 as authority
to take more than five months past the May 2, 2007 deadline to provide a hearing
on plaintiff’s application for reappointment does not survive measurement against
the decision of the Supreme Court in Barry v. Barchi, 443 U.S. 55 (1979) (statute
as applied in Barry violated the Due Process Clause because it did not assure a
prompt post-deprivation hearing). The Commission construed virtually all of its
reappointment regulations so as to deny plaintiff procedural due process. Thus,
both those regulations and the decisions and actions defendants took as final policy
makers in considering plaintiff’s reappointment denied plaintiff due process of law.
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Despite plaintiff’s repeated showing that his Whistleblower claims against

the Commission placed him in an adversarial relationship with the Commission

(any hearing would focus on plaintiff’s evidence against the Commission) the

Commission members did not sua sponte recuse themselves or take other steps to

provide plaintiff with neutral decision makers. Propert, 948 F.2d at 1327, 1331

(D.C. Cir. 1991). The Commission has no provisions for recusal in its regulations.

However, by analogue, 28 U.S.C. § 455, the federal recusal statute, requires that a

judge sua sponte recuse himself when the issues that must be adjudicated include

claims against the judge. D.C. Code § 1-615.54(c).

The Commission’s August 7, 2007 notice of possible denial of reappointment

charged plaintiff with multiple disciplinary offenses. The allegations included

“ethical concerns regarding potential ex-parte contact”, ”a disturbing pattern of a

lack of judicial temperament in the conduct of your judicial duties” and plaintiff’s

prosecution of a public interest lawsuit that demeaned plaintiff as a judicial officer

“and brought OAH, the entire judiciary and the judicial process into disrepute.”

MPSJ, Pl. Exh. 23 (Docket No. 26).

Each of these allegations set forth a violation of an OAH disciplinary rule.

See 6 DCMR § 3729.1(a)(authorizing discipline for “any violation of a code of

professional responsibility”); 6 DCMR § 3729.2(a) (authorizing discipline for “( . .

. habitual intemperance) that has persisted for a period of at least one (1) year . .
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.”); 6 DCMR § 3729.2(b) (authorizing discipline for ”conduct . . .which brings the

judicial office into disrepute”).

Because of the severity, and the disputed and fact intensive nature, of those

charges (and plaintiff’s factual, ethical and Whistleblower defenses to them) the

Fifth Amendment required that plaintiff be accorded “contested case procedures”

such as those set forth in the D.C. Administrative Procedure Act, D.C. Code§ 1-

1509,16 or (tellingly) those the Commission itself mandates in its disciplinary

regulations. See 6 DCMR §§ 3729 to 3741.

On October 4, 2007, plaintiff was not permitted to be present while the

Commission heard from at least seven persons (five of whom were Principal ALJs

and the Deputy Chief ALJ at OAH; another was the General Counsel for the

agency plaintiff testified to the D.C. Council he had been instructed to (but refused

to) rule in favor of in hundreds of cases for political reasons). Greene v. McElroy,

360 U.S. 474, 496 (1959); Loudermill, 470 U.S. at 546 (1985) (due process

requires that government employers provide an explanation of the employer’s

evidence); Gonzalez v. Freeman, 334 F.2d 570, 577 n. 21 (D.C. Cir. 1964); cf.

Nasem v. Brown, 595 F.2d 801, 805-06 & 806-08 (D.C. Cir. 1979).

16 Money v. Cullianane, 392 A.2d 998, 1003 (D.C. 1978) (“Because the
existing departmental procedures are inadequate for a final determination of
petitioners' rights, procedures similar to those established by the DCAPA, which
conform to the traditional forms of fair procedure, are required.”).
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This is particularly true when the Commission’s decision itself states the ex

parte witnesses it heard from (e.g., the OAH Chief ALJ, ALJ Little, Principal ALJs

Mahon and Long and Deputy Chief ALJ Poindexter) provided new and material

evidence. Plaintiff’s Exhibit 32, Letter from Commission to Pearson (Oct. 30,

2007) (Doc. No. 26, Civil Action No. 08-00758), p. 3-7; Stone v. F.D.I.C., 179

F.3d 1368, `377 (Fed. Cir. 1999).

The Commission also did not disclose, until it issued its October 30, 2007

decision, that the persons it secretly heard from on October 4, 2007 included Chief

ALJ Butler (who also deliberated with the Commission and signed the

Commission’s Oct. 30, 2007 decision) [Ex. 27]. It is well established, and

fundamental, that ex parte communications with a decision maker void a

proceeding. See Sullivan v. Dept. of Navy, 720 F.2d 1266, 1274 (Fed. Cir. 1983);

Nevels v. Hanlon, 656 F.2d 372, 376 (8th Cir. 1981).

Because of the centrality of the D.C. Whistleblower Act and OAH Code of

Ethics to plaintiff’s defense to the Commission’s August 7, 2007 notice of grounds

for possible denial of reappointment, the due process clause of the Fifth

Amendment required that the Commission state – at least briefly – whether or how:

(1) plaintiff failed to adduce evidence that a protected disclosure was a

“contributing factor” in the OAH Chief ALJ’s recommendation that plaintiff not be

reappointed, and in the Commission’s issuance of its August 7, 2007 notice of

possible denial of reappointment, or in what way (2) clear and convincing evidence
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existed that both actions would have been taken for legitimate, independent

reasons even if plaintiff had not engaged in protected activities. D.C. Code § 1-

615.54(b); Foster v. Ripley, 645 F.2d 1142, 1146 (D.C. Cir. 1981) (due process

requirement satisfied, in part, because committee “adequately stated its grounds for

decision”); Slochower v. Board of Education, 350 U.S. 551, 559 (1956) ("The

'protection of the individual against arbitrary action' . . . [is] the very essence of due

process"); Hallack v. Berliner, 427 F.Supp. 1225, 1237 (D.D.C. 1977) (Fifth

Amendment requires that the judicial evaluation process “adequately safeguard[]

plaintiff from arbitrary governmental action.”)

E. Count III Of The Amended Complaint Also States A Claim
For Denial Of Substantive Due Process Upon Which
Relief May Be Granted

The Amended Complaint alleges that the defendants are highly experienced

and sophisticated lawyers, judges and a judicial administration expert, who are

intimately familiar with the OAH Act and its implementing regulations, and its

intent to promote decisional independence and access to justice. (J.A. at 14-16)

The Amended Complaint’s recital of the Commission’s calculated, ongoing

and criminal abuse of power easily states a claim for violation of substantive due

process. Fraternal Order of Police Dep’t of Corrections Labor Comm.. v.

Williams, 375 F.3d 1141, 1145 (D.C. Cir. 2004) (“abuse of power . . . which

shocks the conscience” can support a substantive due process claim); Silverman v.

Barry, 845 F.2d 1072, 1080 (D.C. Cir. 1988) (“To succeed in a § 1983 suit for
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damages for a substantive due process . . . violation, a plaintiff must at least show

that state officials are guilty of grave unfairness in the discharge of their legal

responsibilities.”)

III.
Defendants Are Not Entitled To: (1) Absolute Immunity From The
Federal Claims Or Absolute Immunity From The Non-Federal Claims
And The Claims For Punitive Damages, Or (2) Qualified Immunity

From The Federal Claims In The Amended Complaint ___

The parties fully briefed, but the district court did not rule on: (1) whether

the individual defendants are entitled to absolute or quasi-judicial immunity from

the federal claims against them, Butz v. Economou, 438 U.S. 489 (1977); (2)

whether the defendants are entitled to qualified immunity from the common law

claims in the Amended Complaint, District of Columbia v. Jones, 919 A.2d 604,

608 (D.C. 2007); Barr v. Matteo, 360 U.S. 564 (1959); and (3) whether the

defendants are entitled to absolute (or “official”) immunity from the claims for

punitive damages on the constitutional claim, Daskelea v. D.C., 227 F.3d, 433, 437

(D.C. Cir. 2000); Smith v. Wade, 461 U. S. 30 (1983), and common law claims,

Pitt v. District of Columbia, 491 F.3d 494, 507-08 (D.C. Cir. 2007), in the

Amended Complaint. Plaintiff incorporates by this reference the analysis of those

issues in his Opposition To Defendants’ Renewed Motion To Dismiss, Or

Alternatively, For Summary Judgment at 50-62 (Docket No. 23). In the interest of

judicial economy plaintiff requests a ruling by this court on each of these legal

issues. Tele-Communications of Key West, Inc., 757 F.2d at 1333-35.

Case: 09-7089      Document: 1226827      Filed: 01/21/2010      Page: 78



57

The district court did rule on whether the individual defendants are entitled

to qualified immunity from plaintiff’s section 1983 claims. The defendants have

the burden of establishing any claim of qualified immunity. For the reasons

previously explained in this brief they could not meet that burden with respect to

the long established First and Fifth Amendment claims in this case.

IV.
The District Court Erred In Denying Plaintiff’s Motion For Partial

Summary Judgment On Count III Of The Amended Complaint__

As this brief summarized in demonstrating that plaintiff’s procedural due

process allegations state a claim upon which relief may be granted, Count III of the

Amended Complaint alleges that the defendants denied plaintiff both pre-

deprivation and post-deprivation due process of law.

Plaintiff’s motion for partial summary judgment demonstrated that all of the

material facts on which plaintiff’s claims of pre-deprivation and post-deprivation

denial of due process are based were undisputed. (Docket No. 26)

This court reviews the district court’s denial of plaintiff’s motion for partial

summary judgment on his procedural due process claim de novo. Plaintiff

incorporates his analysis in the district court of why this court should require the

Commission to: (1) adopt regulations necessary to bring their reappointment

procedures in compliance with minimum due process requirements; (2) void those

regulations that deny procedural due process on their face, and (3) void those
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regulations that were construed to deny plaintiff due process of law. Tele-

Communications of Key West, Inc., 757 F.2d at 1333-35. (Docket No. 26) 17

V.
The District Court Erred In Denying Plaintiff’s Motion For A

Preliminary Injunction Based On Count III _

This Court review[s] a district court’s weighing of the four preliminary

injunction factors and its ultimate decision to issue or deny such relief for abuse of

discretion. Legal conclusions — including whether the movant has (or needs to)

established irreparable harm — are reviewed de novo.

In this case the district denied plaintiff’s motion for preliminary injunction

because it concluded, as a matter of law, that plaintiff failed to establish a

likelihood of success in prevailing on his procedural due process claim. (J.A. at

229) That is a purely legal determination. The parties did not dispute any of the

facts plaintiff proferred in support of the elements of his motion for preliminary

injunction. (Docket No. 25) Plaintiff hereby incorporates the analysis in his

motion for partial summary judgment in the district court, (Docket No. 26), and

requests in the interest of judicial economy that this court review and grant the

motion for preliminary injunction. Tele-Communications of Key West, Inc., 757

F.2d at 1333-35. Granting plaintiff’s motion for partial summary judgment on his

17 To avoid conceding all the undisputed material facts, the defendants
“objected” to certain of them on the grounds that they are “irrelevant.” (Docket
No. 30) This court can make that strictly legal determination, de novo.
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procedural due process claim necessarily establishes the “likelihood of success”

element of a motion for preliminary injunction.

VI.
The Trial Court Erred As A Matter Of Law In Declining To Exercise
Supplemental Jurisdiction Over The State Law Claims In Counts IV

And V Of The Amended Complaint __

The district court dismissed, without prejudice, the state law claims in the

Amended Complaint (Count IV and Count V). It conclusorily stated: “In light of

the dismissal of plaintiff’s federal claims, the Court sees no reasons to retain

jurisdiction over the remaining claims under the D.C. Whistleblower Act and under

the common law (Counts IV ad V).” (J.A. at 230)

Because the district court erred in dismissing plaintiff’s federal claims there

is no longer any basis for relying on that dismissal as grounds for declining to

exercise continuing jurisdiction over the state law claims. Alternatively, the

district court made its decision without providing plaintiff notice of the issue and

an opportunity to be heard on whether it should continue to exercise supplemental

jurisdiction over the state law claims.

Under 28 U.S.C. § 1367(c), plaintiff had a protected property interest in an

opportunity to be heard before the court exercised its discretion to retain or dismiss

his state law claims, that he could not be deprived of without prior notice and an

opportunity to be heard. See e.g., Jones v. Flowers, 547 U.S. 220, 223 (2006).
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“Depending on a host of factors . . . -- including the circumstances of the

particular case, the nature of the state law claims, the character of the governing

state law, and the relationship between the state and federal claims -- district

courts may dec[ide] to exercise jurisdiction over supplemental state law claims.“

City of Chicago v. International College of Surgeons, 522 U.S. 156, 172 (1997).

VII.
The Amended Complaint States A Claim Under The D.C. Whistleblower Act
For Intentional Infliction of Emotional Distress And For Punitive Damages

The parties fully briefed, but the district court did not rule on: (1) whether

Count IV of the Amended Complaint stated a claim, under the D.C. Whistleblower

Act, for which relief could be granted. D.C. Code § 1-615.51 et. seq. (Docket

Nos. 7, 16, 23 & 25); (2) whether Count V of the Amended Complaint stated a

claim, for the tort of intentional infliction of emotional distress, upon which relief

could be granted. (Id.) and (3) whether the Amended Complaint stated a claim for

punitive damages based on federal claims, Daskelea v. D.C., 227 F.3d, 433, 437

(D.C. Cir. 2000); Smith v. Wade, 461 U. S. 30 (1983), or D.C. tort claims, Pitt v.

District of Columbia, 491 F.3d 494, 507-08 (D.C. Cir. 2007). (Id.)

Plaintiff incorporates by this reference the analysis of those issues in his

Opposition To Defendants’ Renewed Motion To Dismiss, Or Alternatively, For

Summary Judgment at 50-62 (Docket No. 23). In the interest of judicial economy

plaintiff requests a ruling by this court on each of these completely legal issues.

Tele-Communications of Key West, Inc., 757 F.2d at 1333-35.
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VIII.
The District Court Judge’s Refusal To Credit Any Statements, Evidence Or
Authorities Other Than Those Selectively Favorable To Defendants, Her
Refusal To Give Plaintiff Notice Of Or An Opportunity To Address Claims,
Issues And Documents She Sua Sponte Raised Or Retroactively Permitted
Authentication Of, Her Past Association With Several Defendants, And Her
Undisguised Solidarity With At Least One Of The Defendants While Disposi-
tive Motions Were Pending Before Her, Would Cause A Reasonable And
Informed Observer To Question The Judge's Impartiality And Thus Requires
Recusal On Remand And Reassignment Of The Case To Another Judge ____

In light of the disturbing and extraordinary record in this case two separate

statutes require that this case be reassigned on remand and/or that Judge Huvelle be

recused.

A. This Is An Appropriate Case For The Exercise Of This Court’s
Statutory Reassignment Power

“Federal appellate courts' ability to assign a case to a different judge on

remand rests not on the recusal statutes alone, but on the appellate courts' statutory

power to require such further proceedings to be had as may be just under the

circumstances,’ 28 U.S.C. § 2106.” Litky v. United States, 510 U.S. 540, 550

(1994).

This circuit has invoked its statutory “reassignment power” when the facts

"might reasonably cause an objective observer to question [the judge's]

impartiality." United States v. Microsoft Corp., 56 F.3d 1448, 1463 (D.C.Cir.1995)

(quoting Liljeberg v. Health Servs. Acquisition Corp., 486 U.S. 847, 865 (1988)).

More recently, in Cobell v. Kempthorne, 455 F.3d 301, 315 (D.C. Cir.

2006), cert. denied, 127 S. Ct. 1875 (2007), this court removed a district court
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judge as presiding judge because, in addition to having to repeatedly reverse the

district court judge’s rulings:

on several occasions the district court or its appointees exceeded
the role of impartial arbiter by issuing orders without hearings and
by actively participating in evidence-gathering. For another, the
July 12 opinion levels serious charges against Interior and its
officials, charges that not only bear no relationship to the issue
pending before the court, but also go beyond criticizing Interior
for its serious failures as trustee and condemn the Department
as an institution.

This court concluded from all of this evidence that “an objective observer is

left with the overall impression,” Microsoft I, 56 F.3d at 1463, that the district

court’s professed hostility to Interior has become “so extreme as to display clear

inability to render fair judgment,” Liteky, 510 U.S. at 551. Given these

circumstances, and given that “justice must satisfy the appearance of justice,”

Offutt v. United States, 348 U.S. 11, 14 (1954)--that is, reasonable observers must

have confidence that judicial decisions flow from the impartial application of law

to fact, not from a judge’s animosity toward a party—this court concluded that

reassignment was necessary. Id.

The facts of this case are strikingly analogous – and much more egregious.

B. Alternatively, This Is Also An Appropriate Case For The
Exercise Of This Court’s Statutory Recusal Power____

28 U.S. C. § 455 states, in relevant part, as follows:

(a) Any justice, judge, or magistrate of the United States
[*15] shall disqualify himself in any proceeding in
which his impartiality might reasonably be questioned.
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(b) He shall also disqualify himself in the following
circumstances:
(1) Where he has a personal bias or prejudice concerning
a party, . . .;

"Recusal is required when 'a reasonable and informed observer would

question the judge's impartiality.'" S.E.C. v. Loving Spirit Found. Inc., 392 F. 3d

486, 493 (D.C. Cir. 2004) (quoting United States v. Microsoft Corp., 253 F.3d 34,

114 (D.C. Cir. 2001), cert. denied, 534 U.S. 952 (2001)).

A reasonable and informed observer, upon hearing of a lawsuit brought

against judicial colleagues of the judge before whom the case is being heard, and

upon learning that the judge has voluntarily socialized and posed, arm-in-arm in

solidarity with her defendant-colleague while dispositive motions were pending in

the case before her, would question the judge’s impartiality. See Katheryn Hayes

Tucker, Ga. Judge Steps Down Following Questions About Facebook Relationship

With Defendant, Fulton County Daily Report (Jan. 7, 2010), accessible at

http://www.law.com/jsp/article.jsp?id=1202437652986&Ga_Judge_Steps_Down_

Following_Questions_About_Facebook_Relationship_With_Defendant

Add to those undeniable facts, the intemperate, hostile and clearly specious

legal analysis and factual basis for Judge Huvelle’s rulings and you have a case

where no reasonable person could conclude that the judge is capable of providing

plaintiff with a fair hearing. Indeed, Judge Huvelle’s apparent contempt for even

the appearance of neutrality, and her disdain for the facts and binding law make it
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appear that she went to great lengths to ensure this case would not be remanded to

her. She has successfully demonstrated a “deep-seated and unequivocal

antagonism that would render fair judgment impossible.” Litky v. United States,

510 U.S. 540, 550 (1994).

In addition to comprehensive rulings to mitigate the damage Judge Huvelle

has wrought in this time-sensitive case, it must not be returned to the judge.

CONCLUSION

For the foregoing reasons, appellant requests that: (1) the Memorandum

Opinion and Judgment granting in part Defendants’ Renewed Motion to Dismiss

Or, In The Alternative, For Summary Judgment, and denying Plaintiff’s Motion

And Request For Expedited Ruling On Motion For Partial Summary Judgment On

Count III Of The Amended Complaint And For Injunctive Relief be VACATED

and this case be REMANDED for further proceedings consistent with this court’s

opinion (as requested in this brief) and that the Chief Judge of the United States

District Court for the District of Columbia be directed to REASSIGN this case; and

that the district court be directed to (2) enter an order granting partial summary

judgment for plaintiff on the Fifth Amendment due process claim in Count III of

the Amended Complaint and directing that any further proceedings on Count III

be conducted consistent with this court’s analysis of the defendants’ pre-

deprivation and post-deprivation denials of procedural due process to plaintiff’;

and (3) based on the entry of partial summary judgment, establishing that plaintiff
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will be successful on the merits of his procedural due process claim, enter a

preliminary injunction requiring that the District of Columbia government

immediately pay plaintiff all back salary and his salary until either the trial of this

case is concluded or until such time as the Commission reforms and adopts

regulations that meet the due process requirements specified in this court’s opinion

and a new hearing is concluded on plaintiff’s reappointment application.

Respectfully submitted,

_________/s/________________________
Roy L. Pearson, Jr. #955948
3012 Pineview Court, N.E.
Washington, D.C. 20018
(202) 269-1191

Counsel for Appellant
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