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i 
 

STATEMENT REGARDING ORAL ARGUMENT 
  

Oral argument is requested.  This case involves important Privacy Act issues 

and many facts, including several critical facts which were misperceived by the 

district court. It is believed that oral argument will assist the court in resolution of 

the issues and understanding of the facts.  
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GLOSSARY OF ACRONYMS 
 
AD – Accidental discharge;     
ADCI – Associate Deputy Chief Inspector (second in charge of IN);    
ASAC – Assistant Special Agent in Charge;   
BPC – Board of Professional Conduct; 
CD– Compact disc;   
CR – Clerk’s Record (Docket number); 
DCI – Deputy Chief Inspector (head of IN);  
D-1– 4:09 CD video provided by Gruden to the national Firearms Training Unit at 

the DEA’s Office of Training at Quantico; 
D-2– 4:09 CD video provided by Gruden to Derr; 
D-3– 4:09 CD video provided by Gruden to Bendekovic; 
D-4– 4:09 CD video provided by Gruden to Scully; 
D-5– 4:09 CD video provided by Gruden to the Miami firearms training unit; 
D-7– 4:09 CD video provided by Bendekovic to Maltz; 
D-9– 4:09 CD video provided by Gruden to IN; 
DEA – Drug Enforcement Administration;   
DRP – Demand Reduction Presentation;  
DVD – Digital video disc; 
Ex. – Plaintiff’s exhibit used in connection with the summary judgment motions 

and memoranda; 
FTCA – Federal Tort Claims Act; 
Govt. Ex. – Government exhibit used in connection with the summary judgment   

motions and memoranda;   
IN – Office of Inspections; 
Mini-DV– Original mini-DV video cassette tape on which the AD was recorded;    
NDEC – Non-Drug Evidence Custodian;   
ODO – Orlando District Office;  
OYMGA – Orlando Youth Ministry Golf Association;  
OPR – Office of Professional Review;  
P&I – Planning and Inspection; 
SA – Special Agent; 
SAIRC – Shooting and Assault Incident Review Committee;  
SAC - Special Agent in Charge;  
SIT – Shooting Incident Team;  
SITC – Shooting Incident Team Coordinator; 
VHS –1–Video home system videotape copy of the Mini-DV made on the day of 

the incident;  
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viii 
 

VHS –2 – Video home system videotape copy of the Mini-DV made at Gruden’s 
direction; 

VHS –5 – Video home system videotape copy of the Mini-DV made at Gruden’s 
direction; 

4:09 – Four minutes and nine seconds. 
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STATEMENT OF JURISDICTION 
 

The district court had jurisdiction over this case under the Privacy Act, 5 

U.S.C. §552a; the Federal Tort Claims Act (“FTCA”), 28 U.S.C. §2671, et seq.; 

and 28 U.S.C. §§1331 and 1346(b). 

The defendant DEA, inter alia, allegedly failed to control and disclosed to 

various DEA employees and the public a video of the plaintiff Paige accidentally 

shooting himself during a drug and gun safety demonstration.  Paige filed a 

complaint and a two-count amended complaint asserting violations of the Privacy 

Act (Count 1) and Florida’s invasion of privacy tort law (Count II). CR-1

On May 16, 2008, Paige filed a motion for partial summary judgment and to 

strike various defenses, and the DEA filed a motion for summary judgment.  CR-

42,45.  Approximately eleven months later, the case was reassigned to a senior 

judge from the District of Montana.  CR-59.  On December 29, 2010 the court 

entered an order denying Paige’s motion for partial summary judgment and 

granting the DEA’s motion for summary judgment, and the clerk entered judgment 

in favor of the DEA.  CR-63;CR-64.  On January 28, 2011, Paige filed a timely 

notice of appeal of the court’s December 29, 2010 order and the judgment in favor 

of the DEA.  CR-66.   

1,14.   

The foregoing final order and judgment from which this appeal is taken 

                                                      
1 CR – Clerk’s record (docket number). 
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disposes of all parties’ claims.   

This court has jurisdiction pursuant to 28 U.S.C. §1291. 

STATEMENT OF THE ISSUES 

1. Whether the court erred in denying partial summary judgment to Paige and 

granting summary judgment to the DEA. 

2. Whether the video of Paige’s accidental discharge (“video”) was physically 

retrieved from a system of records. 

3. If the video was not physically retrieved from a system of records, whether 

the principle of Bartel v. F.A.A. applies. 

4. Whether the disclosure of the video by the DEA was intentional and willful. 

5. Whether it is required under the Privacy Act (and Florida’s tort law) to 

identify the specific individual who disclosed the video. 

6. Whether the unauthorized disclosure of a private video, even if recorded in a 

public place, is an invasion of privacy under Florida tort law. 

7. Whether the video itself, as opposed to the incident recorded in the video, is 

a matter of public concern under Florida tort law. 

8. Whether the disclosure of the video is highly offensive under Florida tort 

law. 
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STATEMENT OF THE FACTS 
 

Lee Paige  

Paige became a special agent with the DEA in 1990 and from July, 2003, to 

the present was assigned to the Orlando District Office (”ODO”).  Ex.2

Paige was highly regarded as an undercover agent.  Ex.90,p.6.  He was 

involved in hundreds of undercover assignments, including sixty-seven undercover 

assignments in his first year alone.  Ex.64,¶3.  While working undercover, Paige 

was involved in armed confrontations on seven occasions, including situations 

where his life was in danger. He had to be rescued by other agents on two of these 

occasions. Ex.90,pp.6-8;Ex.66,p.45;Ex.64,¶¶3,4.  The Colombian drug cartel has 

threatened to kill Paige unless he pays the cartel six million dollars.  Id. 

64,¶2.  The 

head of the ODO was ASAC Stephen Collins.  Ex.73,pp.6-7.  Paige worked in a 

group which was supervised by Peter Gruden.  Ex.78,pp.35-36.   

 The DEA provides agents or speakers to various organizations for “Demand 

Reduction Presentations” (“DRP”), which are intended to reduce the demand for 

drugs. Ex.64,¶5.  Paige gave hundreds of DRP’s to many organizations, including 

schools, charitable groups, youth and professional sporting teams, and businesses.  

Id.  Paige was also highly regarded as a DRP speaker and received many dozens of 

                                                      
2 “Ex.__” refers to plaintiff’s exhibits.  Exs.1-102 are located at CR-49, Exs.103-
197 at CR-51, and Exs.198-299 at CR-55.  “Govt.Ex__” refers to DEA exhibits 
located at CR-45. 
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commendations for his presentations.  Id.;Ex.95,p.5;Ex.1,pp.102-225op.cit.  In 

August, 2003, Paige became the Assistant DRP Coordinator for the Miami Field 

Division.3

Peter Gruden 

  Ex.64,¶5.  

Paige’s supervisor, Gruden, had a known animus towards Paige and, among 

other things, yelled at Paige in front of other agents; told Paige he should not be an 

agent; gave him an unwarranted and unheard of punishment for being unavoidably 

a few minutes late for a meeting; attempted without authority to give Paige a 

career-wrecking evaluation; and even pointed a firearm at Paige.  

Ex.73,pp.148,149;Ex.95,pp.26-27;Ex.86,pp.166-167;Ex.101;Ex.107;Ex.110,p.2, 

¶¶7,8,9.   

Gruden’s father was previously the Chief Inspector of the DEA. 

Ex.78,pp.11-12;Ex.55.  As a result of an apparent ability to avoid discipline, 

Gruden has been referred to as the “teflon” or “untouchable” agent.  Ex.64,¶13.  

For example, it appears to be well known that Gruden helped an acquaintance 

involved in extortion activities escape from police surveillance and a police chase.4

   

  

Ex.110,p.3,¶10;Ex.111,pp.14-16. 

                                                      
3 The ODO is a district office within the Miami Field Division. Ex.55,;Ex.73,p.21. 
 
4 Paige and others in the ODO are aware of other alleged professional misconduct 
by Gruden which was too sensitive to set forth in the record.  Ex.110,p.3,¶10. 
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Paige’s AD 

On Friday evening, April 9, 2004, Paige made a DRP to approximately 50 

youths and parents at a private meeting of the Orlando Minority Youth Golf 

Association (“OMYGA”) at the Callahan Recreation Center in Orlando, Florida.  

Ex.76,pp.8,16;Ex.69,p.32.  The OMYGA is a private organization whose mission 

is to acquaint urban minority youth with golf and to teach and to promote life 

skills, character, motivation, control and self-esteem through golf.  

Ex.31;Ex.69,p.32;Ex.76,p.6.  Approximately 69-70 minutes of the meeting was 

video-recorded by one of the parents on a mini-DV cassette tape (“Mini-DV”), 

which was the only video of the meeting.  Ex.6;Ex.69,pp.7,11.  During his remarks 

about gun safety, Paige displayed his firearm and told the audience that he was the 

only person that he knew of in the room professional enough to carry the firearm.  

Immediately after making this comment, the firearm accidentally discharged, 

shooting Paige in his thigh.5

Within an hour of the AD, various agents, including Gruden, interviewed 

witnesses and “seized” the Mini-DV from the videographer over his objections 

  Ex.6. 

                                                      
5 Paige only used unloaded firearms for his presentations. However, on this 
occasion, Paige forgot to remove a loaded magazine from the firearm before he 
began the DRP.  This led to the accidental discharge (“AD”) even though, as a 
demonstration of gun safety, Paige asked a member of the audience to inspect the 
chamber of the firearm to confirm that there was no bullet in the chamber.  
Ex.64,¶7. 
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because it was “evidence” which they needed to take immediately. Ex.69,pp.18-

21,23-24;Ex.78,pp.217-218;Ex.95,pp.13,16,22;Ex.1,pp.5,18.  

 The Mini-DV was turned over to Robert Patterson, the acting ASAC, who 

took it to the ODO and made a VHS videotape copy (“VHS-1”) that evening.  

Ex.88,pp.15,25-26,30,42,43;Ex.73,p.31.  Both Patterson and Collins knew that an 

inspection team from the Office of Inspections (“IN”) would need the Mini-DV or 

a copy.  Ex.73,p.65;Ex.88,p.31.   

The IN Investigation  

DEA headquarters has an Inspection Division headed by the Chief Inspector 

of the DEA.  Ex.55.  This division includes, inter alia, the IN, headed by a Deputy 

Chief Inspector (“DCI”), and the Office of Professional Responsibility (“OPR”).  

Ex.55;Ex.83,p.9.  IN conducts inspections and investigations of various internal 

DEA matters, including all shootings involving an injury to a DEA agent.  

Ex.83,p.11;Ex.82,p.9.   

The DEA Agents Manual and Planning and Inspection (“P&I”) Manual set 

forth the procedures for a shooting incident and its investigation.  Both manuals 

require that the discharge of a firearm by a DEA special agent must be “reported, 

documented and investigated.” Ex.56,§6114.41(A);Ex.57,§8231.1, §8233.1.  

Among other things, DEA personnel must collect and take custody of “all physical 

evidence.”  Ex.56,§6114.3,§6114.31.   
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The SAC is to immediately notify the Headquarters Command Center, 

which then immediately reports the shooting to many DEA officials, including the 

head of IN.  Ex.70,pp.9-10;Ex.56,§6114.3;Ex.57,§8231.3.  In this case, Patterson 

notified the Command Center at approximately 8:15 p.m., approximately 85 

minutes after the AD; and the Command Center then notified the head of IN at 

8:42 p.m. Ex.1,pp.41-42,43.  The SAC must also send a teletype detailing the 

shooting to, inter alia, IN within twelve hours of the shooting. 

Ex.57,§8231.3(D);cf.Ex.56,§6114.41(G) (twenty-four hour requirement).  In this 

case, this was done on April 12, three days later.  Ex.1,p.39. 

The DEA has clear rules concerning the investigation of shooting incidents.  

First, all shooting incidents involving an injury to an agent are investigated by 

IN.  Ex.82,p.11;Ex.70,p.8;Ex.56,§6114.61,§6114.71;Ex.57,§8233.41. Next, an IN 

Shooting Incident Team (“SIT”) “conduct[s] and/or directs[s]/monitor[s] the 

investigation of all shooting incidents.”  Ex.56,§6114.61;Ex.57§8233.42.  The SIT 

is comprised of the Shooting Incident Team Coordinator (“SITC”), SIT program 

analyst, and generally two IN inspectors designated by the Associate DCI 

(“ADCI”). Ex.56,§6114.61;Ex.57,§8233.42;Ex.82,p.14;Ex.70,pp.13,15;Ex.72,p.8.  

In this case, the two IN inspectors assigned to the SIT were L.D. Matthews and 

Gregg White.  Ex.82,pp.7,19.  The SITC assures that the shooting investigation file 

gets completed and presents the results of the investigation to the Shooting and 
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Assault Incident Review Committee (“SAIRC”).  Ex.70,p.14.   

The SIT will either conduct the on-site investigation or IN will delegate the 

on-site investigation to the local office.  Ex.56,§6114.61;Ex.57, 

§§8223.51;Ex.82,pp.12-13. If the on-site investigation is delegated to the local 

office, the SIT will “direct/monitor” or oversee the investigation.  

Ex.56,§6114.61,§6114.62;Ex.82,pp.12-13.  In general, the SIT itself will conduct 

the on-site investigation of any shooting incident which results in injury to a DEA 

employee or involves potential adverse publicity. Ex.56,§6114.61; 

Ex.57,§8233.42;Ex.82,p.19. 

According to the head of IN at the time, the IN file for the investigation of a 

shooting incident is “automatic[ally]” opened when IN is notified of a shooting.  

Ex.83,p.14;Ex.82,p.25.  The IN program analyst is to “immediately enter the 

shooting incident in a shooting incident database” and administratively assign a file 

title and file number to the investigation.6

                                                      
6 The SIT program analyst is also responsible for maintaining the shooting incident 
database, maintaining the correspondence part of the IN file during an 
investigation, keeping track of and following shooting investigations and keeping 
shooting incident records.  Ex.82,p.16;Ex.70,p.15;Ex.72,pp.7,8. 

  Ex.57,§8234.31(2007).  This is to be 

done “as soon as possible” after the shooting incident has been reported to IN.  

Ex.82,p.25.  The title of the file is automatically known because it is always the 

name of the shooter, here Lee Paige.  Ex.57,§8234.31(B);Ex.82,p.25.   
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Since the AD was reported to IN on Friday evening, April 9, the program 

analyst should have administratively assigned a file title and number to the IN 

investigation on Monday, April 12.  The program analyst testified that she enters 

and updates information about the investigation in the database as she receives it, 

but may wait until she receives the teletype about the shooting from the local office 

to fill in the database.  Ex.72,p.19.  Since the teletype was not sent until the 

evening of April 12, the latest that the program analyst would normally have 

entered the incident on the database here, including administratively assigning the 

file number and file title, would have been April 13.  

If the on-site investigation is delegated to the local office, the supervisor in 

the local office, in this case Gruden, would conduct the on-site investigation for 

IN.  He is specifically responsible for “construction” of the IN “file” in the specific 

format set out in the Agents Manual and the P&I Manual. 

Ex.56,§6114.63(B)(2);Ex.57,§8231.4,§8233.62(C).  The “file construction” to be 

done by Gruden is identical to that which would be done by the IN investigators  

and includes, inter alia, a DEA-6 Report of Investigation, a DEA-485 Report of 

Shooting, other reports, and relevant evidence such as the video here.  

Ex.57,§8233.62(C);Ex.1.  The file title and number to be used for the file 

“constructed” by Gruden are the IN file title and number, which are to be sent to 

the local office by IN.  Ex.56,§6114.41(H);Ex.57,§8231.3(E);Ex.70,p.21.  After 
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Gruden constructs the IN investigation file, he is to send the investigation package 

to IN which then reviews it to ensure that it was properly done and complete.  IN 

then uses the investigation file in the same way as if IN had constructed the file 

itself.  Ex.57,§8233.63.  In short, the local office, here Gruden, would literally 

construct IN’s on-site investigation file.  

 On Monday, April 12, the ADCI in IN called Collins (the head of ODO) 

and asked for a copy of the Mini-DV.  Ex.73,pp.67-68;Ex.82,pp.9-10.  In addition, 

the ADCI told Collins that IN would not be sending a shooting team to conduct the 

on-site investigation.  Ex.73,pp.68-69.  As discussed above, this means that the on-

site investigation and “file construction” of the IN file must be done in the local 

office by Gruden.  On April 12, Collins gave custody of the Mini-DV and VHS-1 

to Gruden, directed him to send a copy of the video to IN and told him that IN 

would not be sending a shooting team.  Ex.73,p.69;Ex.78,pp.30-31,82-84.  

Consequently, as of April 12, the IN file had been automatically opened in the 

name of Lee Paige, IN had begun work on the file, and Gruden was the person 

initially responsible for the on-site investigation of the AD and “construction” of 

the IN on-site investigation file, which included evidence such as the Mini-DV and 

VHS-1. 

Consistent with his duty to construct the IN file, Gruden prepared the DEA-6 

Report of Investigation, which he signed on April 16 and is part of the IN file, and 
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“maintained” the evidence, including the Mini-DV and VHS-1, which are also part 

of the IN file. Ex.1,pp.20,78,82;Ex.78,pp.29,30-31;Ex.97,p.50-51;Ex.2,p.3.  In 

fact, the Shooting Incident Checklist in the IN file specifically states that the 

“evidence” (i.e. the Mini-DV) was “maintained by GS [Group Supervisor] 

Gruden.”  Ex.1,p.36.  Further, on April 15, Gruden prepared and signed the DEA-

485 Report of Shooting which he had prepared to submit to IN along with 

(pursuant to instructions on the DEA-485) the “completed investigation package,” 

which would include the Mini-DV.7

Because Paige had been injured and there was a potential for adverse 

publicity, IN decided that the IN inspectors would conduct an on-site investigation 

after all.  Ex.83,pp.10,11.  On April 14, the ADCI called and advised Collins that 

IN would send a team down to do the investigation from the headquarters level.

 Ex.57,§8231.4;Govt.Ex.19.  In addition to IN, 

Gruden also submitted the DEA-485 to the DEA’s national Firearms Training Unit 

at Quantico. Id.;Ex.78,pp.154-156,212.  

8

                                                      
7 The court incorrectly states in its decision that this form is not indexed to any 
particular individual.  The form is in fact indexed to Paige by name and was in fact 
put in the IN file.  Ex.1,p.24.  In addition, there is a place for the IN file number 
which Gruden failed to enter.  Id. 

  

Ex.73,p.70.  Within a day or two, Collins relayed this information to Gruden. 

  
8 The court’s assertion that IN “decided that it would take over the investigation of 
the Incident” on April 15, 2004 is somewhat inaccurate.  First, IN was always in 
charge of the investigation whether or not it delegated the on-site investigation to 
the local office.  Next, IN decided on April 14 or earlier, not April 15, to send a 
shooting team.  
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Ex.73,p.72.  Consistent with the April 14 call, a travel request for the IN inspectors 

to travel to the ODO was “entered” on April 14, and the Program  analyst was 

advised on April 15 that Matthews and White were the two IN inspectors assigned 

to the IN investigation, which she eventually entered on her database.  

Exs.32,103;Ex.72,p.17;Ex.103.  Also on April 15, Gruden sent VHS-1 to IN for 

review. Ex.78,pp.83-84,100-106,110-111;Ex.73,pp.69,106-108;Ex.33. 

On April 16, the IN program analyst indicated on the database that she had 

“opened” a file. Ex.32.  The program analyst testified that the April 16 date on the 

database actually represents the date on which she “created the correspondence 

folder” which is the part of the IN file that she maintains.9

The IN inspectors, Matthews and White, traveled to Orlando on April 19, 

  Ex.72,p.18.  The 

investigation part of the file had already been opened for several days as described 

above.  The program analyst assigned a file number, which was “IN-GB-04-032S,” 

and a file title, which was automatically “SA Lee Paige.”   

                                                      
9  The IN file consists of two parts, including the investigation file or binder, which 
the IN investigators or the local office constructs, and the correspondence folder 
which the program analyst maintains until the case is closed.  While the binder 
contains most of the IN file, it does not include certain correspondence, such as the 
Command Center notification and the initial teletype. Ex.70,pp.22-24. Such 
correspondence is kept in a correspondence folder by the program analyst until the 
IN file is closed, at which time the correspondence folder and the binder are placed 
together in a locked file cabinet.  Ex.70,p.25.  A copy of the correspondence part of 
the IN file appears at Ex.1a,pp.226-322. Ex.1 is a copy of the binder or 
investigation file.  
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2004, and returned to IN on April 21.  Ex.83,p.15;Ex.1,p.7.  They interviewed 

various witnesses and obtained the Mini-DV, which was being “maintained” as 

evidence by Gruden, and took it back to IN.  Ex.1,p.78.   Gruden did not tell them 

about extra video copies of the AD which Gruden had made from the Mini-DV. 

Ex.97,p.54. 

 White prepared the Final Report of Investigation and assembled the binder 

part of the IN file, which included, inter alia, the Final Report, the Mini-DV, VHS-

1, and the DEA-6 Report of Investigation and DEA-485 Report of Shooting, which 

were both prepared by Gruden.  Ex.70,p.32;Ex.1.  The binder part of the IN file 

was sent for review to the DCI and ADCI at IN.  Ex.70,pp.31,82-84.  After they 

had a chance to review the binder, it was put in IN’s locked armory for security 

reasons.10

After a case is closed, the program analyst destroys any copies of the IN file, 

  Ex.70,pp.31,84,86;Ex.72,pp.31,63-64.  The binder was also reviewed 

by the SAIRC, the Board of Professional Conduct (“BPC”) and a Deciding Official 

for, inter alia, possible disciplinary action of Paige. Exs.36,37,39;Ex.72,p.51; 

Ex.70,pp.87-88,104-105;Ex.57,§8233.63,§8234,33;§8234.35(2007); 

Ex.56,§6114.71;Ex.41.  Paige was given a five-day suspension which he did not 

contest. Exs.42,43.  

                                                      
10 IN offices are on the fourth floor of DEA Headquarters.  Ex.70,p.86.  The fourth 
floor and IN’s office are both separately secured with key-card access.  Ex.70,p.32.  
Further, there is stringent security at the entrance to DEA Headquarters.  Id.     
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including pulling videotape off a cassette and then cutting it.  Ex.72,pp.62-63.  In 

addition, the original investigation part of the file (i.e. the binder) is moved from 

IN’s armory and kept with the correspondence folder in a locked cabinet at IN.  

Ex.72,p.23.  When Paige and his attorney were permitted to view this cabinet, the 

DEA placed stickers over tabs of other files in order to prevent Paige and his 

attorney from seeing any labels on any other files that were stored in the cabinet 

with Paige’s file.  Ex.64,¶10.  

Record-keeping and Record Control 
 

Any time a copy of an IN file is made and provided to somebody, a DEA-12 

must be prepared and put in the file.  Ex.72,p.29.   

The Mini-DV seized from the videographer was “non-drug evidence.” 

Ex.1,pp.9,35,36;Ex.6;Ex.43;Ex.80,pp.31-32;Ex.82,pp.66-67,86-87;Ex.97,pp.52,55-

56;Ex.57,§8233.3;Ex.58,§6681.11(2007). Various reports, including a DEA-6 

(Report of Investigation), a DEA-7a (Acquisition of Non-Drug Property and 

Regulatory Seizures) and a DEA-12 (Receipt for Cash or Other Items) must be 

used to document the acquisition and chain-of-custody of non-drug property.  

Ex.58,§6681.21(2007).    All non-drug property must be assigned a non-drug 

exhibit number and be submitted to a Non-Drug Evidence Custodian (“NDEC”).  

Ex.58,§6681.43§6681(2007). 

§552a(c)(1) of the Privacy Act requires that an agency keep an “accurate 
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accounting” of the date, nature and purpose of each Privacy Act disclosure and the 

name of the person to whom each disclosure was made.  §552a(e)(1) requires that 

the agency “maintain in its records only such information about an individual as is 

relevant or necessary to a purpose of the agency.”  §552a(e)(5) requires the agency 

to maintain all records used in making a determination about an individual with 

“such accuracy, relevance, timeliness and completeness as is reasonably necessary 

to assure fairness to the individual in the determination.”   

DEA Privacy Act rules provide that “[d]ocuments … containing personal 

data will be controlled and protected immediately upon receipt of the information” 

and that such “data will not be verbally communicated nor allowed to be observed 

or read by unauthorized persons.” Ex.209(p.3),§8628.2.  Further, such records 

“must not be left unattended outside the authorized storage area,” which is a 

“locked filing cabinet.”  Ex.209,§§8628.2,8628.4. 

 Virtually none of the foregoing record-keeping or record control procedures 

designed to secure, protect and avoid the improper dissemination of the Mini-DV 

were followed by either the ODO or IN.11

Additional Copies 

  Ex.1.  

 The cover of the IN file here is marked “DEA SENSITIVE” and states, inter 

alia, that the file is “restricted to authorized personnel” and “must be stored in a 
                                                      
11 Other DEA record-keeping and control requirements concerning DEA Sensitive 
documents which were also violated are discussed below. 
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secure facility.”  Ex.1,p.1.  “DEA Sensitive” means that only agents with a need to 

know can view the file, including the video. Id;Ex.83,pp.30-31;Ex.72,p.63;Ex.63.  

The only personnel authorized to look at the IN file included the investigators 

involved in the investigation, the SAIRC, the BPC, the Deciding Official, the 

Office of Training, OPR, and Paige.  Ex.70,pp.67-68. 

DEA rules and procedures allow the making of two copies of the IN file.  

Ex.56,§6114.63;Ex.57,§8233.62,§8233.63. Moreover, a determination was made 

here to make only one or two copies of the video, and there was no need for more 

than two copies.  Ex.82,p.66;Ex.70,pp.49-50.  Further, DEA Sensitive material can 

only be produced “at a minimum consistent with operational needs.” 

Ex.209(p.2),§8627.1.  As noted above, all copies of the IN file (including 

videotapes) are destroyed at the end of an investigation. 

Nonetheless, it appears that over 30 copies of varying lengths of the Mini-

DV (or the AD portion of it) were made by DEA agents or employees.  The exact 

number and chain-of-custody of the copies is unknown due to the free-for-all and 

massive violation of DEA rules concerning the video, including the large number 

of copies made, the absence of virtually any record-keeping, and contradictory and 

false testimony and purported failures of recollection by various DEA agents.  

Paige requested the government through interrogatories to identify every copy of 

the Mini-DV (or portions of it) and to set forth the chain-of-custody of every such 
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copy.  Ex.2. Because of the foregoing problems, the DEA has not been able to do 

this even through an OPR investigation of the improper disclosure of the video 

went on for over two years.12

Known copies of the Mini-DV or the AD portion of the Mini-DV include 

those described (with record citations) at CR-43,pp.16-28.  For example, it appears 

that White at IN caused at least eighteen DVD’s or CD’s of the Mini-DV or parts 

of it to be made, most of which cannot be accounted for.

  Ex.2.  

13

                                                      
12 The head of IN advised the Chief Inspector that an investigation of the improper 
disclosure of the video was warranted. Exs.48,49,50. An OPR investigation 
followed which involved at least thirteen agents, interviews of at least 54 people, 
and the inspection of documents and computers in various offices around the 
country. Ex.91,pp.7-9,21-23,171;Ex.2,p.10,¶9.   

  CR-43,pp.25-28.  In 

addition, it appears that Gruden caused at least two additional VHS copies (“VHS-

2,”“VHS-5”) of the Mini-DV or VHS-1 to be made.  Ex.2,p.5,¶4;Ex.68,pp.8-

9,15,16.  The government does not know what happened to these tapes. 

Ex.2;p.5,¶4;Ex.91,p.198;Ex.2,p.6.  At least two other VHS tapes were made in 

Orlando or from an Orlando VHS tape. Ex.2,p.6;Ex.93,pp.27-

29;Ex.93,pp.39,38,44-45;Ex.71,pp.44-47,54,56,57,59,63.  At least two of the 

foregoing video tapes were shown to agents in Tampa and Jacksonville who made 

fun of Paige when they viewed the tapes. Ex.93,pp.35,38-40,41-

42,43;Ex.71,pp.26-67;Ex.66,pp.33-34,44. 

 
13 There was also irreconcilable testimony by DEA employees as to the numbers of 
copies and what happened to them.  CR-43,pp.25-28. 
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The 4:09 Video and Gruden’s Deliberately False Testimony  

 During the week of April 12 (the week following the AD), Gruden gave 

Jeffrey Shafer, an ODO technician, the Mini-DV or VHS-1 and asked for a few 

copies.14  Ex.78,p.109;Ex.94,pp.15-18.  Shafer made four CD’s of the AD portion 

of the video and gave them to Gruden that day or the next day. Ex.94,pp.15-

18;Ex.78,pp.116-118.  Two of these CD’s have been recovered by OPR.  

Exs.10,11,21,29,30;Ex.67,pp.25-26.  Both CD’s are identical and contain the same 

exact 4 minute and 9 second video (“4:09”) showing only the AD part from the 69-

70 minute Mini-DV.  Exs.10,11. Both CD’s contained hidden embedded 

directories showing that the electronic video file from which the CD’s were copied 

was created on April 15 at 3:12 p.m.  Id.;Ex.100,pp.7,8.  This means that the 4:09 

CD videos were made by Shafer for Gruden sometime after 3:12 p.m. on April 

15.15

Gruden testified that he did not have any other CD’s made, that he had two 

  The government has admitted that it is this 4:09 video that has appeared on 

Firebird and publicly on the Internet.   

                                                      
14 In addition to requesting copies of the video, Gruden showed the video to other 
agents and allowed agents access to the Mini-DV or copies of the video.  
Ex.78,pp.91-92,95-96.   
 
15 The court incorrectly asserts that the copies were made on April 15, 2005.  The 
electronic file from which these copies were made was created on April 15 at 3:12 
p.m., not necessarily the CD copies themselves.  The CD’s themselves could have 
been made from that electronic file at any time thereafter.  The four CD’s made by 
Shafer were apparently made on April 15 or 16. 
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or three CD’s left when IN sent investigators to the ODO from April 19 through 

21, and that he destroyed those copies at that time.  Ex.78,pp.193-194.  This 

testimony was patently false.  

Gruden sent one of the 4:09 CD’s (“D-1”) with the DEA-485 Report of 

Shooting to the national Firearms Training Unit in Quantico. Ex.78,pp.154-

156,212.  William Lutz, the head of the Firearms Unit, stored this CD in a locked 

locker to avoid “improper dissemination” and believes that he broke the CD in half 

and put it in a burn bag because that is how he “would normally destroy evidence.” 

Ex.80,pp.5-6,27-28,29,31-32.  

Gruden sent another 4:09 CD (“D-2”) to DEA SA Steven Derr, a friend of 

his in New Mexico. Ex.78,pp.123-125,127-129.  This is one of the two 4:09 CD’s 

which was recovered by OPR.  Exs.10,29,30.  Gruden sent another 4:09 CD (“D-

3”) to DEA SA Rick Bendekovic, another friend of his in New York.  

Ex.10;Ex.78,pp.123,146.  According to Bendekovic, Gruden sent him D-3 after he 

called Gruden to ask about the AD after he saw a press release about the AD.  

Ex.67,pp.7,14.  This must have been some time in May, 2004, since the first local 

(i.e. Orlando) news coverage was April 29 and the first national news coverage 

was May 1 or 2.  Ex.1,pp.13-14.  Therefore, Gruden sent this CD well after the 

date on which he claimed to have destroyed the remaining CD’s in his possession.  
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Ex.78,pp.193-194. This is the second of the four CD’s which OPR recovered.16

During the week of April 12, Gruden provided another 4:09 CD (“D-4”) to 

Kevin Scully, who was then a DEA agent at the ODO.  Ex.78,pp.174-

178;Ex.93,pp.12-16.  Scully kept and took D-4 to Tampa when he was transferred 

from Orlando to the Tampa office. Ex.93,pp.17,19-21,25;Ex.71,pp.29-30.  Both 

Scully and the government claimed not to know what happened to D-4.  

Ex.2,p.6;Ex.93,pp.19,53-54.  

  

Ex.67,pp.25-26;Ex.21.   

The IN 4:09 Video 

Gruden sent another 4:09 CD (“D-9”) to IN.17

The Miami 4:09 Video 

  Ex.91,p.195.  This would 

appear to be the CD of the AD which Richard Inscore, who was an inspector at IN, 

provided to an instructor at the Quantico Firearms Training Unit.  Ex.92,pp.33,34-

35.  The instructor returned the CD to Inscore within days. Ex.92,pp.42,52.  The 

government has not accounted for D-9 and did not even reveal it in its answers to 

interrogatories.  Ex.2. 

A particularly telling 4:09 CD (“D-5”) is the one Gruden testified that he 
                                                      
16 Bendekovic had a CD copy (“D-7”) of D-3 made by one of the technicians in the 
New York office and gave it to Derek Maltz, another New York DEA agent.  
Ex.67,pp.17-18;Ex.81,pp.4-5,14;Ex.67,pp.23-25.  Maltz could not explain what 
happened to D-7, but did not think he sent a copy to anyone else.   Ex.81,p.20,25.   
 
17 The court incorrectly asserts that the 4:09 video was not sent to IN. 
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sent to the Miami Field Office.  Ex.78,pp.161-162,187-188.  Kevin Naughton, one 

of the firearms instructors in the Miami firearms training office, received the CD in 

the interoffice mail within a couple of months of the AD.  Ex.85,pp.4,8,32.  

Naughton had not asked for the video and had no idea who provided it to him, why 

it was provided, or who created it.  Ex.85,pp.9-10.  The word “Training” was 

written on the CD itself with no cover letter.  Ex.212;Ex.85,pp.11-12,15-16.  This 

caused Naughton to believe that the CD was to be used for training purposes by the 

Miami firearms training office, which is responsible for conducting firearms 

training for the agents in all of Florida and the Bahamas.  Ex.85,pp.4-5,9-

10,27;Ex.198,p.5,¶19.  Naughton showed D-5 to various agents, some of whom 

made fun of Paige, until Naughton was ordered by an ASAC to stop showing it.  

Ex.85,pp.20-22,24-25,34-35,37.   

 This 4:09 CD has also been recovered.  D-5 contains the same 4:09 video as 

that in the four CD’s made by Shafer at the ODO for Gruden on or about April 15 

or 16. Exs.10,11,13.  However, the hidden embedded directory for D-5 shows that 

D-5 was copied from an electronic video file which was created on May 10, 2004 

at 5:54 p.m.18

                                                      
18 Contrary to the court’s assertions, D-5 was therefore created sometime after May 
10 (i.e. not April 15) and no one requested this CD from Gruden. 

  Ex.13.  Further, D-5 is a different brand of CD (i.e. “Imation”) than 

the brand of CD’s (i.e. “TDK”) which were used by Shafer to make the original 

four 4:09 CD’s of the AD.  Exs.210-212.  The foregoing conclusively shows that 

USCA Case #11-5023      Document #1312880      Filed: 06/13/2011      Page 30 of 69



22 
 

D-5 is not one of the four CD’s originally made for Gruden by Shafer on or about 

April 15 or 16, 2004. Ex.13.  This shows that Gruden’s testimony that he destroyed 

his remaining CD’s around April 19-21, 2004 (Ex.78,pp.193-194) and that he was 

not aware of any CD’s other than the ones originally provided him by Shafer 

(Ex.78,p.186) was deliberately false.  Moreover, the way in which Gruden 

provided D-5 to the Miami training office appears to have been a calculated effort 

by Gruden to anonymously manipulate the Miami training office into using D-5 as 

a firearms training film for the approximately 400 agents in Florida and the 

Bahamas in order to embarrass Paige.  Ex.198,p.5,¶19. 

 Consequently, Gruden had at least eight to nine CD’s made (i.e. D-1 through 

D-5, D-9, and the two or three CD’s he claimed to have destroyed).  This means 

that in addition to the original four 4:09 CD’s provided to him by Shafer at the 

ODO, Gruden, contrary to his testimony, made or caused to be made at least 

another four to five CD’s. 

Firebird System 

 The DEA has its own internal computer network system called Firebird.  

Firebird cannot be used to access websites on the internet, but can be used to send 

e-mail and attachments, such as the 4:09 video, to other DEA agents and to e-mail 

addresses outside the Firebird network.  Ex.64,¶12. 

The agent who seized the Mini-DV saw a video of the AD on Firebird some 
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time approximately two weeks after the AD and in any event, before he was 

transferred to the Bahamas in November, 2004.  Ex.95,pp.4,21-24.  Other agents 

saw the video on Firebird some time toward the end of 2004 or early 2005.  

Ex.75,pp.23-24;Ex.92,pp.27-28,33,34-36.  Exhibits 44 and 45 are two examples of 

single e-mail chains over 4 days in which the 4:09 video was forwarded to 

approximately 72 different people over Firebrand with messages such as “you 

gotta see this!” and “shooting your own leg, Priceless.”  Exs.44,44a,45,45a. 

Internet 

At some point, the 4:09 video was provided to someone outside the DEA.  

The videographer of the Mini-DV saw the video of the AD on the internet 

probably within three weeks (and six at the most) of the AD.19

STATEMENT OF THE STANDARD OF REVIEW 

  Ex.69,pp.26-28,31.  

One agent said he saw it on the internet within a month of the AD while three 

others said they saw it on the internet before 2005. Ex.95,pp.4,24;Ex.65,pp.6-

7;Ex.75,p.24;Ex.66,pp.52-56.  The video of the AD appears to have been widely 

noticed on the internet in March, 2005.  Exs.46,47.   

 This court reviews the grant or denial of summary judgment de novo, 

applying the same standard of review as that of the district court.  “Summary 

judgment is appropriate only where there is ‘no genuine issue as to any material 
                                                      
19 The court incorrectly states that the video began circulating on the internet 
“[b]eginning in March 2005.” 
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fact’ and, viewing the evidence in the light most favorable to the nonmoving party, 

‘the moving party is entitled to a judgment as a matter of law.’”  Maydak v. United 

States, 630 F.3d 166, 174 (D.C. Cir. 2010) (citation omitted); Palisades General 

Hospital v. Leavitt, 426 F.3d 400, 403 (D.C. Cir. 2005).  

SUMMARY OF THE ARGUMENT 
 

 The court erroneously ruled that the 4:09 video disclosed to the public did 

not come from a system of records because a file number was not administratively 

assigned to the IN file until April 16 and the 4:09 video was copied from the Mini-

DV on April 15 and therefore could not have been physically retrieved from a 

system of records.  As required by DEA rules, an investigation into Paige’s AD 

was initiated within an hour of the AD on April 9 and the Mini-DV was seized as 

evidence at that time and maintained by Gruden.  Under DEA rules, all shootings 

are investigated by IN and an IN file is opened automatically upon notification of 

the shooting, which was April 9, and the name of the file is automatically Lee 

Paige.  On the next business day, April 12, Gruden was delegated responsibility to 

“construct” the investigation file for IN.  As part of his effort to construct the IN 

file, Gruden prepared a DEA-6 Report of Investigation and a DEA-485 Report of 

Shooting for the IN file and “maintained” the Mini-DV. Consequently, well before 

April 16 there was a system of records, including the Mini-DV, from which the 

Mini-DV could be and was retrieved by Paige’s name and picture.  In order to have 
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the 4:09 video copied from the Mini-DV, Gruden physically retrieved the Mini-DV 

from this group of records.  The 4:09 video was also part of the system of records 

because it was a copy of part of the Mini-DV, it was made while Gruden was 

constructing the IN file, and one of the 4:09 videos was sent to IN.  Therefore, both 

the Mini-DV and any 4:09 video copied from the Mini-DV were physically 

retrieved by Gruden from a protected group of records of the investigation of 

Paige’s AD.  Further, the actual disclosure of the 4:09 video occurred after the 

April 16 date relied on by the court as the date on which the IN file was opened.  

The assignment of a number to the IN file not only occurred later than 

required by DEA rules, it was not a requirement to the existence of a system of 

records. Even without the belated assignment of a number, there was already a 

group of records from which the Mini-DV and 4:09 video were retrieved by 

Paige’s name and picture, which was sufficient to create a system of records under 

the Privacy Act and Maydak v. United States. 

 If for some reason Gruden did not physically retrieve the Mini-DV from a 

system of records when he made the 4:09 video, the Mini-DV and 4:09 video were 

still protected records under Bartel v. F.A.A., especially footnote 15 of that case.  

 The court  also incorrectly ruled that Paige cannot show willfulness because 

he cannot identify the specific leaker.  The disclosure of the 4:09 video to the 

public was willful, regardless of who made the disclosure, in light of, inter alia, the 
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intentional, physical steps necessary to disclose the 4:09 video; the strict and 

universally known DEA rules on record-keeping, control of data and security 

precautions concerning the IN file, evidence, and DEA Sensitive material; and 

various other criminal and civil laws.  Under the circumstances here, the 4:09 

video could not possibly have been disclosed to the public by “anyone” at the DEA 

believing such a disclosure to be lawful.  For this reason, Paige does not need to 

prove the identity of the particular leaker.  Nonetheless, Paige has set forth 

sufficient evidence for a trier of fact to conclude that Gruden leaked the video to 

the public, especially in light of his false testimony about the 4:09 CD’s which he 

had made.  Further, under Armstrong v. Geithner, it is undisputed that Gruden put 

the 4:09 video in the “rumor mill.” 

The court here also failed to address the violations of the Privacy Act 

involving the disclosure of the video by Gruden to other DEA agents and the 

failure of the DEA to keep proper records and engage in proper security procedures 

required by the Privacy Act and the DEA’s Privacy Act rules.  

 The disclosure here was also a violation of Florida invasion of privacy tort 

law.  The video itself, as opposed to the fact of Paige’s presentation and AD, was a 

private fact, particularly since the video revealed his identity and subjected him to 

the very real threat of being killed because of his undercover activities, which 

included a serious death threat.  In addition, disclosure of the video, as opposed to 
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newspaper articles about the incident, destroyed his ability to work undercover or 

give DRP’s and made him a laughing stock around the world despite his notable 

and often extremely dangerous service to the United States.  Moreover, the DEA 

itself considered the video and Paige’s identity to be a private fact.  For similar 

reasons, particularly the threat to his and his family’s safety, the video itself, as 

opposed to the incident, was not a matter of legitimate public concern. This is 

recognized by DEA rules, DEA’s efforts to seize and not reveal the video of the 

AD, and the opinion of the DEA’s own expert in this case.  For similar reasons the 

publication of the video was highly offensive to a reasonable man.   

ARGUMENT 

I. THE VIDEO WAS PHYSICALLY RETRIEVED  
      FROM A SYSTEM OF RECORDS 

 
 With respect to the Privacy Act claim, the court’s decision basically states 

that the 4:09 video, which was disclosed to the public, was not retrieved from a 

system of records and that it cannot be shown that the disclosure was willful. 

§552a(b) of the Privacy Act provides that an agency shall not disclose any 

record which is contained in a “system of records” to any person without prior 

written consent.  The court asserts that the 4:09 video was not retrieved from a 

system of records because the 4:09 video was made on April 15, and it was 

undisputed that the IN file was not opened until April 16, and there is “no evidence 
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that a copy of the 4:09 video was sent to IN to be filed.”  These assertions are 

clearly erroneous.20

First, as discussed above, the 4:09 video was not necessarily made on April 

15, and Gruden had at least four or five additional copies made after April 16, 

including the 4:09 video he sent to Miami (D-5) which was made on or after May 

10.  In any event the prohibited disclosure itself was not made until after April 16. 

 

Next, as discussed above and contrary to the court’s assertion that there was 

no evidence that the 4:09 video was sent to IN, Gruden did send a 4:09 video (D-9) 

to IN.  

Contrary to the court’s assertion, the IN file or a system of records was 

created well before April 16.  The head of IN specifically testified that the IN file 

itself was opened “automatic[ally]” when IN was notified of the shooting (i.e. 

April 9).  Ex.83,p.14.  Further, the name of the file, Lee Paige, was automatic 

because it is always the name of the shooter.  Ex.57,§8234.31.  Also prior to April 
                                                      
20 The decision also contains numerous other factual errors. For example, the court 
states that Gruden sent copies of the video to other agents “upon their request.”  
However, Gruden anonymously sent D-5 to Miami as discussed above and sent D-
2 to Derr without being asked.  Ex.75,p.13.  

The court also asserts that Gruden sent the video to agents for “training and 
education purposes.”  In fact he sent it to agents without authorization for 
amusement and entertainment and to embarrass Paige. The court also asserts that 
the only recordings contained in the IN file are 23:34 minutes in length. The IN file 
at some point in time has included numerous videos of varying lengths including, 
inter alia, 69-70 minutes; 23 minutes, 34 seconds; 19 minutes, 48 seconds; as well 
as the 4:09 video.  It does not even appear that there are any 23 minute, 34 second 
videos remaining in the IN file, and the DEA has not accounted for this.  Exs.1,2. 
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16, agents had interviewed witnesses; the Mini-DV had been “seized” as evidence; 

Gruden was constructing the IN file and was, according to the IN file, 

“maintain[ing]” the Mini-DV as evidence; IN had asked for a copy of the Mini-

DV; and IN had appointed inspectors to travel to the ODO to investigate.  It cannot 

be said that a file or a system of records had not been started until April 16.  All 

that can be said is that a particular number had not been assigned.  As discussed 

above, the April 16 date is only the date on which the program analyst opened her 

correspondence file in the case and administratively assigned a specific file 

number.  Under DEA rules and procedures, even this should have been done on 

April 12, and certainly no later than April 13.   

The court’s total reliance on the belated administrative assignment of a file 

number not only puts form over substance, but is contrary to the Privacy Act’s 

definition of a “system of records” and this court’s decision in Maydak v. United 

States, supra.  Under the Act, a “system of records” is a “group of any records” 

from which information “is retrieved by the name of the individual or by some 

identifying number, symbol or other identifying particular assigned to the 

individual.” 5 U.S.C.§552a(a)(5).  There does not even need to be any file number.   

In Maydak, various prisons provided inmates with pictures, but kept 

unsorted, unidentified duplicate copies in boxes which prison officials viewed at 

times for various law enforcement purposes.  No file numbers or even names were 
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assigned to the boxes or pictures and no “file” was “opened.”  Nonetheless, this 

Circuit strongly suggested that such a group of records constituted a system of 

records under the Privacy Act through which information could be retrieved by an 

identifying particular, in that case a photograph of a prisoner.  630 F.3d at 171-

173,178.   

If such an informal group of photographs constitutes a system of records, it 

cannot possibly be suggested that there was not a system of records here containing 

the Mini-DV (and the 4:09 copy) even if IN had not yet assigned a particular 

number to the group of records.  There was a group of records, including the video, 

started shortly after the shooting from which records could be and were retrieved 

by “the name of the individual” (i.e. Paige) or “identifying particular” (i.e. his 

picture in the video) in connection with the investigation of the shooting, which 

started virtually immediately as demonstrated by the rules of the DEA and the 

seizure of the Mini-DV as evidence.  Everyone, including Gruden, knew 

immediately that there was an investigation.  Indeed, Gruden helped “seize” the 

Mini-DV as evidence and interviewed witnesses on the day of the AD.  Further, 

the IN file itself was opened automatically on the same day and Paige’s name was 

automatically assigned to the file.   

There is no requirement under the Privacy Act that the group of records be 

in the same container or location at all times, especially when some of the records, 
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including the Mini-DV, were being maintained at the place of the on-site 

investigation.  Indeed, the program analyst kept the correspondence folder for the 

IN file, the ADCI had custody of VHS-1 before he turned it over to White 

(Ex.97,pp.23-23), and the investigators maintained the investigation part of the file.  

Gruden initially held and maintained evidence and reports which were parts of the 

file including his DEA-6 Report of Investigation, DEA-485 Report of Shooting 

and the Mini-DV.  The Privacy Act defines a “record” as any “item . . . maintained 

by an agency” and the term “‘maintain’ includes maintain, collect, use or 

disseminate.”  §552a(3)and(4).  Gruden helped collect the Mini-DV, and the IN 

file specifically states that he “maintained” the Mini-DV before it was delivered to 

the IN inspectors.  Ex.1,p.36.   

Contrary to the court’s assertion, the IN file did actually include the 4:09 

video on several occasions.  First, the 4:09 video is a copy of a portion of the Mini-

DV which has always been in the IN file.  Obviously, a copy of a portion of a 

record is covered by the Privacy Act.  See Bartel v. F.A.A., 725 F.2d 1403, 1408 

(D.C. Cir. 1984) (“copies” covered by Privacy Act).  Next, when Gruden had the 

4:09 videos made, they were part of the IN file because they were part of the group 

of records making up the file which he was “constructing” for IN.  Finally, as 

discussed above, Gruden actually did send a 4:09 video (D-9) to IN.   

For the reasons stated above, Gruden physically retrieved the Mini-DV and 
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the 4:09 video from a system of records.  

II. EVEN IF THE VIDEO WAS NOT PHYSICALLY 
          RETREIVED FROM A SYSTEM OF RECORDS,  
        IT WAS STILL A PROHIBITED DISCLOSURE 

 
 In Bartel v. F.A.A., supra, the government defended an improper disclosure 

on the grounds that the disclosure came from the supervisor’s knowledge of an 

investigation of the plaintiff, rather than as a result of physically retrieving and 

reading a report of the investigation from the file.  Rejecting this argument, this 

Circuit stated that the “retrieval standard” is a “guideline” (i.e. not a “rule”) and 

held the retrieval “guideline” inapposite where it made “little sense in terms of the 

[Act’s] underlying purpose” and where the retrieval “guideline” would deprive the 

Act of all meaningful protection of privacy.”  Id. at 1409,1411.   

 The district court asserts that Bartel is “easily distinguishable” because 

Gruden, although he initially conducted the IN investigation, had not “initiated” 

the investigation and did not determine culpability or impose discipline. These are 

distinctions without differences that have nothing to do with the purposes of the 

Privacy Act and the concerns in Bartel, and the court does not explain how such 

distinctions are material.21

                                                      
21 Moreover, Gruden did attempt to impose discipline and find culpability with a 
career-wrecking evaluation of Paige based in part on the AD. Ex.107,p.3. In 
addition, Gruden did initiate investigation of the AD when he went to the scene 
and interviewed witnesses and helped seize the Mini-DV as evidence before IN 
was even notified of the incident.  Ex.78,pp.217-218. 
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 Further, the court makes no attempt to distinguish the instant case from 

footnote 15 of Bartel which states the following (725 F.2d at p.1411,n.15): 

Restricting the Act’s coverage to disclosure of information retrieved 
from the record would allow, for example, an agency investigator 
who, in the process of making a record, learned of some information 
damaging to an individual to make public that information without 
violating the Act.  This contravenes the explicit Congressional 
“design… to prevent … interbureau leaks of information about 
persons of interest in the agency or community, or such actions as the 
publishing of information of a sensational or salacious nature or of 
that detrimental to character or reputation.”  [authority omitted]. 
  
As in footnote 15, there was a disclosure by an agency official here of 

information (i.e. the video) that the investigator (i.e. Gruden), at the very least, 

obtained in the process of making a record.  The situation in the instant case is 

actually more deserving of the principle set forth in Bartel than the situation in 

Bartel itself.  The hypothetical situation in Bartel involved an investigator 

disclosing information he learned in the process of making a record, while the 

situation here involves the disclosure of the actual record (i.e. the 4:09 copy of the 

Mini-DV) itself, not just information about the record.   

In Wilborn v. Department of Health and Human Services, 49 F.3d 597 (9th 

Cir. 1995), the district court had decided that since the file had been purged of all 

references to the record at issue, there could not have been a disclosure in violation 

of the Privacy Act.  The Ninth Circuit rejected this proposition noting that such an 

interpretation was “inconsistent with the spirit of” and “would make a mockery of 
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the Privacy Act” and would allow an agency official to “sidestep the Privacy Act 

merely by removing a document first, before disclosing its contents.” Id. at 602.  

Similarly, it would make a mockery of the Privacy Act if Gruden could disclose a 

record (i.e. a copy of the AD portion of the Mini-DV) simply because IN had not 

yet picked up the Mini-DV being maintained for IN by Gruden or was tardy in 

assigning a file number. 

Gruden actually physically retrieved the Mini-DV and 4:09 video from a 

protected group of records.  However, if somehow he did not physically retrieve 

the video, then the principle of Bartel applies and no physical retrieval from a 

group of records is required.   

III.    THE COURT IGNORED OTHER 
PRIVACY ACT VIOLATIONS 

 
In addition to improper disclosure of records, the Privacy Act provides a 

civil remedy where an agency “fails to comply with any other provision of this 

section, or any rule promulgated thereunder, in such a way as to have an adverse 

effect on an individual.”  §552a(g)(1).  For example, in Dong v. Smithsonian Inst., 

943 F.Supp. 69, 73 (D. D.C. 1996), reversed on other grounds, Dong v. 

Smithsonian, 125 F.3d 877 (D.C. Cir. 1997), the court found that there was a 

violation of the Act because the agency chose to ignore the law and not inform its 

employees that they were covered by the Act because it disagreed with a court 

decision that the agency was covered by the Act.  The court found that this 

USCA Case #11-5023      Document #1312880      Filed: 06/13/2011      Page 43 of 69



35 
 

constituted a “reckless disregard” of the employees’ Privacy Act rights and 

promoted “an environment in which Privacy Act violations can readily and easily 

occur.”  Id. at 73. 

 In violation of §552a(e)(1) the DEA did not maintain only such records as 

were necessary (i.e. 2  copies of the video), but made over 30 copies.  Further, in 

violation of DEA Privacy Act rules (Ex.209,§§8628.2,8628.4), the DEA did not 

“control” and “protect” the Mini-DV or copies of it “immediately upon receipt” or 

keep them in a proper storage area; and it allowed the video of the AD to be 

“observed” by unauthorized persons.  The DEA made an excessive number of 

copies of the video and there are virtually no records to document the copies and 

the chain-of-custody of the copies.  In violation of §552a(c)(1) and §552a(e)(5) the 

DEA made no “accounting” whatsoever of the disclosures of the video and did not 

maintain records necessary to insure fairness to Paige (i.e. the prevention of 

disclosure of the video) during the IN investigation.  

The complete failure of the DEA to control and account for most of the 

copies and related disclosures of the video constitutes a reckless disregard for 

Paige’s privacy rights which ultimately led to the disclosure of the video regardless 

of who actually disclosed it.  If Paige or the DEA cannot pinpoint the precise 

person who disclosed the video to the public, it is the result of the complete and 

willful disregard of the DEA’s record-keeping and record control obligations.  In 
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addition to each disclosure of the video, the entire course of conduct here 

constituted a reckless disregard for Paige’s Privacy Act rights that “promoted an 

environment in which Privacy Act violations can readily and easily occur.”  Dong, 

943 F.Supp at 73.  

IV. THE COURT ALSO IGNORED PROHIBITED 
         DISCLOSURES WITHIN THE DEA 

 
The court only addressed the disclosure of the 4:09 video to the public.  An 

improper disclosure may also involve improper disclosures to other DEA agents. 

For example, §552a(b) prohibits disclosure to any “person” and the provisions of 

§552a(b), such as §552a(b)(1), set forth certain employees of an agency to whom 

disclosures may be made, which clearly implies that the disclosures may not be 

made to others.  See Bartel v. F.A.A., supra (Privacy Act violation involved 

improper disclosure of protected information to other persons in the agency.).  The 

court ignores the fact that the disclosures of the 4:09 video by Gruden to other 

agents, such as Derr, Bendekovic, Scully and Naughton (and they to others), were 

also violations of the Privacy Act.  Moreover, the natural and probable 

consequence of such disclosures is that the video will be further disclosed and 

ultimately end up being disclosed to the public.  That is why the DEA and the 

Privacy Act place tight controls on DEA personal and investigatory information.    

No one disputes that it was Gruden who disclosed the various 4:09 CD 

copies to various other DEA agents.  Either the disclosure of the 4:09 video to the 
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public came from Gruden directly or one of the copies he provided to the other 

agents.  Gruden was not authorized to provide copies of the 4:09 video to anybody 

other than IN.  The only authority which he had is set forth in the Agent’s Manual 

and the P&I Manual which provided that if he conducts the on-site investigation at 

the direction of IN, then he was to send the investigation file which he constructs, 

including the Mini-DV, to IN, along with one copy.  Ex.56,§6114.63(C)(1).  IN 

then decides to whom the IN file will be distributed.  

Ex.56,§6114.63,§6114.71;Ex.57,§8233.63.  Further, as noted above, DEA Privacy 

Act rules provide that documents containing “personal data” will not be “allowed 

to be observed” by “unauthorized persons.”  

V. THERE IS NO REQUIREMENT THAT PAIGE 
IDENTIFY A PARTICULAR PERSON 

 
The court holds that Paige must identify the specific person who leaked the 

video to the public.  This is not logical, and the Privacy Act only requires that the 

court determine that “the agency acted in a manner which was intentional or 

willful.” 552a(g)(4).  The only reason to identify the specific leaker would be to 

rule out that the disclosure came from a source unprotected by the Privacy Act or 

to somehow help show that the disclosure was done with the requisite scienter.  

However, there is no reason to require the identity of the leaker if the foregoing 

matters can be established without identifying the leaker.  For example, one of the 

willfulness standards involves a showing that the government’s conduct was “so 
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potentially egregious and unlawful that anyone undertaking the conduct would 

have known it unlawful.”  Maydak, 630 F.3d at 180.  If “anyone” would have 

known the disclosure to have been unlawful, then, logically, anyone who did 

engage in that conduct did so willfully and there is no need to identify him.  

Similarly, if the only possible source of the information was protected under the 

Privacy Act, there is no need to identify the leaker.  Here, the only possible source 

of the video is the protected video itself since there were no other videos.      

A case relied on by the court actually supports Paige’s position here.  In 

Armstrong v. Geithner, 608 F.3d 854, 860 (D.C. Cir. 2010), the court recognized 

that there can be a Privacy Act violation as a result of anonymous individuals 

feeding the “rumor mill.”  The court stated at 860:  

To be sure, a person who fed the rumor mill the contents of a record 
that had been retrieved from a system of records may have violated 
the Privacy Act.  In order to establish such a violation, however, 
Armstrong must prove someone disclosed the information form a 
“record,” which he has not done.    

 
The plaintiff in Armstrong could not prove that someone disclosed information 

from a record because that information was also available from unprotected (i.e. 

non Privacy Act) sources.  Completely contrary to that, the situation here involves 

a copy of the actual record (i.e. the video of the AD) which could only have 

originated from the protected system of records because there was no other source.    

It would be remarkably unfair and make no sense to require Paige to 
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pinpoint the precise leaker.  Ironically, such a burden would become increasingly 

difficult, if not impossible, as the wrong-doing increased.  The greater the 

wrongdoing, including numerous disclosures within the DEA, a complete failure to 

keep proper records and control of the records, and stonewalling by agents; the 

more difficult it  would become to pinpoint the exact employee(s) who leaked the 

video to the public.  Moreover, the more willful and intentional the conduct, the 

more likely it would be that the leaker will be able to conceal his conduct.  This is 

well demonstrated here by the fact that OPR conducted an investigation and still 

could not identify the DEA employee(s) who disclosed the video to the public.   

 This Circuit recognized in Doe v. U.S. Postal Service, 317 F.3d 339, 343 

(D.C. Cir. 2003) that “because plaintiffs can rarely produce direct evidence that the 

government has disclosed confidential information obtained from their private 

records, requiring such evidence would eviscerate the protections of the Privacy 

Act.22  Cf. Teleconnect Co. v. Ensrud, 55 F.3d 357, 360 (8th Cir. 1995) (Rejecting 

“the notion that only a ‘smoking gun’ will suffice to defeat a motion for summary 

judgment in suits predicated upon asserted disclosures of confidential 

information”).23

                                                      
22 Obviously, the plaintiff can prove an intentional and willful disclosure through 
circumstantial evidence.  Id. at 343 (“we generally draw no distinction between the 
value of direct and circumstantial evidence.”)   

   

 
23 There is actually a “smoking gun” here because the actual leaked video was not 
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VI. THERE IS NO DISPUTE THAT THE DISCLOSURE OF THE 
    VIDEO WAS PHYSICALLY INTENTIONAL 

 
There is no way in which the 4:09 video could have been disclosed here 

other than in some way that was physically intentional.  Either the 4:09 video was 

physically provided to someone outside the DEA, which would require intentional 

conduct, or it was emailed to someone outside the DEA. According to Paige’s 

computer expert witness, the 4:09 CD could not be emailed to anyone outside the 

DEA without completing at least 16 separate and intentional, physical acts on the 

computer.  Ex.110,pp.1-2.  Consequently, the disclosure of the video was 

physically intentional.  Neither the court nor the DEA appear to dispute this.  

VII. THE DISCLOSURE OF THE VIDEO BY  
    ANYONE WAS WILLFUL 

 
 The court asserts that Paige cannot show that the leaker disclosed the video 

to the public knowing that the video was protected under the Privacy Act.  This 

standard would require Paige to prove that the leaker acted with specific or actual 

intent to violate the Privacy Act.  This Circuit specifically rejected such a standard 

in Tijernia v. Walters, 821 F.2d 789, 799 (D.C. Cir. 1987) where this court held 

that the willful and intentional standard does not require an “actual intent to violate 

the Privacy Act” or that the official “set out purposely to violate the Act.”  See also 

Waters v. Thornburgh, 888 F.2d 870, 876 (D.C. Cir. 1989) (same).  In Tijerina this 
                                                                                                                                                                           
available from any source other than the protected system of records. 
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Circuit found that an affidavit in that case that a person “did not believe he was 

violating the Act” did not dispose of the claim.  That affidavit is basically the same 

as the court’s statement at footnote 3, page 15 of its decision here that Gruden did 

not have sufficient intent because “there was no reason for Gruden to believe that 

the video was protected under the Privacy Act.”  

This Circuit has articulated the intentional and willful standard for Privacy 

Act purposes as actions “so patently egregious and unlawful that anyone 

undertaking the conduct should have known it unlawful, or somewhat greater than 

gross negligence, or, committed without grounds for believing them to be lawful, 

or in flagrant disregard of others’ rights under the Act.”  Maydak, 630 F.3d at 180.  

Here, the uncontradicted material facts are sufficient to prove the requisite intent 

under any of those standards. 

  “[A]gency’s actions must be viewed in their context to determine whether 

the agency’s staff acted in a willful or intentional manner.”  Waters, 888 F.2d at 

876 (citing Albright v. United States, 732 F.2d 181, 189 (D.C. Cir. 1984)). Here, 

the disclosure of the video violated the DEA Privacy Act rules and record-keeping 

and record control rules and security precautions for IN investigations and 

evidence discussed above.  That by itself would be sufficient to show willfulness.  

However, in addition, the disclosure here violated the most important, most 

emphasized and best known rule at the DEA. All investigatory reports (i.e. the 
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DEA-6 Report of Investigation written by Gruden) and investigatory information 

or records (such as the Mini-DV) are designated by DEA rules as “DEA 

Sensitive,” and no DEA employee may disclose such information or records to 

anyone, even in the DEA, without “first determining that the person has 

appropriate status, position and need-to-know.” Ex.209(p.1), 

§8625;Ex.208(pp.1,3,4),§6321(A)(1)and(A)(2)(b),§6322.1, §6322.2;Ex.198,pp.1-

3,¶¶27;Ex.204,p.3;Ex.205,pp.8-9.  All disclosures of such records to persons 

outside the DEA must be reported on a DEA Form 381.  Ex.208(p.15),§6327.1.  

Sanctions for violation of such rules, including even “failure to prevent access to” 

or “to properly secure” DEA Sensitive information, include reprimand to removal.  

Ex.207,pp.5-6. 

Upon starting duty, employees must read and certify that they have read and 

understand the DEA’s Standards of Conduct and must re-certify every year that 

they have read and understand the Standards of Conduct.24

                                                      
24 Supervisors, such as Gruden, are “held to a higher standard of conduct given their 
status as managers” and in fact are responsible for insuring that employees are 
informed of the DEA Standards of Conduct.  Ex.206,p.3.   

   Ex.206(p.3).  These 

standards include, inter alia, that employees are required to comply with all 

applicable rules “regarding the safe-guarding, review and removal of documents by 

DEA personnel” (Id.at11); that they are prohibited from making “an unauthorized 

copy of any Government record for his or her own purposes,” using DEA 
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information for any “improper use” and divulging “administratively controlled” 

(i.e. DEA Sensitive) “information to an unauthorized person” (Id.at11); that they 

may not remove any seized evidence (Id.at14); and that they are prohibited from 

acting in a manner that “will cause the general public to . . . ridicule . . . the efforts 

of [the DEA] or its personnel” (Id.at15).  

 In addition, memoranda are sent from managing officials to all DEA 

employees from time to time reminding them of their obligations.  Ex.205,pp.8-9.  

For example, in a June 2, 1999 memorandum to all DEA personnel, all personnel 

were reminded and directed that all information or material that is investigative in 

nature is DEA Sensitive; that a DEA employee must be approved, authorized and 

have a need-to-know to obtain access to DEA Sensitive information; and that DEA 

Sensitive information may only be provided to someone outside the DEA when 

there is supervisory concurrence, a need-to-know, and the non-employee is made 

aware of the safeguarding procedures for DEA Sensitive information. Ex.205,pp.8-

9; see also Ex.204,p.3(September 15, 1998 memorandum to all DEA employees 

reminding them that “disclosure of information covered by the Privacy Act is a 

serious violation” and that “DEA employees will not disclose DEA information 

except as required by their duties and only to approved recipients with a need to 

know.”).   

 DEA investigatory information, such as the Mini-DV (and copies) here, 
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must be kept under lock and key and may not be removed from a DEA facility 

unless “it is necessary to meet an operational or functional requirement.”  

Ex.205,p.9.  DEA Sensitive processing is only permitted on computers which have 

been safe-guarded with, inter alia, user identification and password systems, 

automatic “time-out” protection for a period of inactivity and a limited number of 

log-in attempts.  Id.at11.  

 The foregoing rules are so thoroughly emphasized by the DEA in training 

and day-to-day work that they are well-known to all DEA employees.  

Ex.198,p.1,¶¶2-7.   Consequently, no matter which employee leaked the video here, 

the video was necessarily disclosed “without grounds for believing it to be lawful.” 

Further, leaking the video, which was the property of the videographer or the 

United States, also violated both the Florida and federal theft statutes, 18 

U.S.C.§641 and Fla.Stat.§812.014; and the federal copyright statute, 17 

U.S.C.§501.   

This Circuit in Albright also looked at subsequent conduct (there an agency 

offer to destroy an improper videotape) to determine willfulness.  Here, despite an 

extensive OPR investigation, the OPR could not determine who leaked the video to 

the public.  This means that the leaker not only leaked the video with such 

deliberate stealth that it could not be discovered, but he covered up his conduct 

during the OPR investigation.  This also evidences willfulness.  In fact, the 
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government has never contended and its forensic investigator had no opinion that 

there was any accidental disclosure here. Ex.77,p.131. Further, the head OPR 

investigator testified that there was no evidence that the disclosure was accidental.  

Ex.91,p.251.  

The court states that “[s]ummary judgment is proper where the agency 

presents evidence explaining its conduct and its grounds for believing its actions 

lawful and plaintiff fails to controvert that evidence.”  In fact, this Circuit has 

required such a showing when the government seeks summary judgment.  See 

Laningham v. U.S. Navy,, 813 F.2d 1236, 1242 (D.C. Cir. 1987) (Navy had burden 

of production to show absence of a genuine issue as to the government’s intent in 

disclosing document); Maydak, 630 F.3d at 181 (government proffered affidavits 

explaining motive and purposes of conduct).  However, the government has not 

presented any such evidence or explanation and the court has not pointed to any.   

Further, the court states that “plaintiff cannot prevail because he cannot 

eliminate ‘other responsible causes.’”  However, Paige has eliminated all other 

possible causes since he has shown that there was only one video of the AD and 

that video was a protected record in a system of records.  Further, neither the court 

nor the government has presented any other responsible causes because in this case 

there could be no other videos and no inadvertent responsible causes.   

Willfulness by “anyone” is shown here by the number of independent, 
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physical steps necessary to leak the video; the overarching and universally known 

rules concerning not disclosing and protecting from disclosure, and properly 

securing DEA Sensitive information; strict DEA rules on record-keeping, control 

and security precautions concerning evidence, the IN file and personal data; 

Privacy Act rules, including DEA regulations; the massive and repeated violation 

of the aforesaid rules; the excessive number of copies of the video made here; the 

fact that only the AD portion of the Mini-DV was generally copied; the circulation 

of the video for amusement;  the inability of the DEA to account for the number 

and distribution of copies of the video; the extensive security employed here 

concerning the video by those following the rules; the OPR’s opinion that the 

disclosure was not accidental; the failure of  OPR to discover the leak because the 

leaker deliberately concealed his conduct; the cover-up by the responsible leaker 

during the OPR investigation; and the  fact that the DEA has not explained its 

conduct in leaking the video or set forth any inadvertent cause for the disclosure.  

VIII. THERE IS SUBTANTIAL EVIDENCE THAT GRUDEN  
    DISCLOSED THE VIDEO TO THE PUBLIC 

 
If it were necessary to specify the person who directly disclosed the video on 

Firebird or to the public, there is compelling evidence that Gruden was that person.  

First, it is one of Gruden’s 4:09 videos that appeared on Firebird and the internet.  

Next, Gruden did not like Paige, wanted him out of the DEA, tried to end his 

career, and at one point even pointed a gun at him.  Gruden improperly had 
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numerous CD’s made of only the AD portion of the Mini-DV and improperly 

showed the video to other agents and distributed videos to unauthorized 

individuals, including friends, one of whom did not even ask for it. Gruden even 

anonymously sent one of the videos to Miami in an effort to embarrass Paige and 

to destroy his career by having the video used as a training video. Gruden did not 

tell IN of the copies he kept in Orlando.  He did not follow record-keeping or 

control procedures and he possessed several 4:09 videos that he has not accounted 

for and testified falsely about.  This is considerably more evidence than the court in 

Doe, 317 F.3d at 342 found sufficient to avoid summary judgment. 

Despite this evidence, the court inaccurately states that no evidence was 

presented that Gruden disclosed the video to the public.  Moreover, the court also 

ignores the fact that Gruden’s deposition is replete with improbable failures of 

recollection25 and false testimony, including in particular the patently false 

testimony discussed above concerning the number of 4:09 CD’s that he had made, 

retained and distributed.26

                                                      
25  For example, Gruden claimed not to know why he had copies of the Mini-DV 
made; whether and why only a 4:09 portion of the Mini-DV was made; and the 
reason he kept the CD’s even though he claimed he could not view them on a 
computer.  Ex.78,pp.114-115,121,122. 

  Gruden’s false testimony actually raises the inference 

that he is the one who disclosed the video to the public. See U.S. v. Philatelic 

 
26  See CR-55,p.15,n.15 for a discussion of examples of other false testimony by 
Gruden.   
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Leasing, 601 F.Supp. 1554, 1555-1556n.10 (S.D. N.Y. 1985) (When a litigating 

party resorts to “falsehood or other fraud” in trying to establish a position, it may 

be inferred that his cause lacks truth, and the inference operates not just as to any 

specific fact, but “indefinitely though strongly against the whole mass of alleged 

facts constituting his cause.”). 

IX. PAIGE IS ENTITLED TO  
PARTIAL SUMMARY JUDGMENT AS TO COUNT I 

 
For the reasons discussed above, not only was the government not entitled to 

summary judgment, but, as a matter of law, Paige was entitled to partial summary 

judgment on the issue of his liability.  The Mini-DV and the 4:09 video were 

retrieved from a system of records and “anyone” who disclosed the video to the 

public did so willfully.  Moreover, there is no dispute that Gruden willfully and 

intentionally disclosed the video to other DEA agents which are separate violations 

of the Privacy Act.  Further, the undisputed massive failure to keep records and to 

secure and control the video and to account for all disclosures of the video also 

constituted additional uncontested Privacy Act violations. 

X. PAIGE IS ENTITLED TO  
PARTIAL SUMMARY JUDGMENT AS TO COUNT II  

  
Count II alleges the common law violation of Paige’s right to privacy under 

the FTCA.  The elements of Florida the tort of invasion of privacy by “public 

disclosure of private facts” “can be summarized as 1) the publication, 2) of private 
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facts, 3) that are offensive, and 4) are not of public concern.”  Doe v. Univision 

Television Group, Inc., 717 So.2d 63, 64 (Fla. 3 DCA 1998).  

A. Paige Established That The DEA Disclosed The Video 

 The court asserts that Paige has not established the “source of the 

disclosure” for the same reasons that the court asserts Paige has purportedly not 

established the source of the disclosure under the Privacy Act.  As argued above, 

Paige has established the source of the disclosure of the 4:09 video.  It is 

uncontested that the DEA was the source of the disclosure since it had the only 

video of the AD.  Moreover, to the extent that the court is requiring that an 

individual be identified to show willfulness (or some other scienter such as actual 

intent), there is no such scienter requirement under Florida law.  It is sufficient to 

show that the agency intentionally physically disclosed the video.  

B. The Video Was A Private Fact 

The court asserts that the incident was open to the “public eye and cannot 

form the basis for invasion of privacy” because the incident “occurred [and the 

video filmed] in a public forum and the news had reported the incident within 

days.”  

First, Paige’s presentation was not open to the public and the invitees only 

included OYMGA youths, their parents and a number of people associated with the 

OYMGA.  Further, the incident was not reported within days. Fifteen newspaper 
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articles submitted by the government (Govt.Exs.37-39) are all dated between April 

30 and May 3, 2004, approximately three weeks after the incident.   

The improper disclosure of private facts at issue here was the disclosure of 

the video of the AD, not the incident itself. Paige has never asserted that the 

disclosure of the fact of his presentation or the fact of the AD is improper.  The 

court ignores the critical difference between Paige’s presentation at a relatively 

small, private gathering and the very limited media coverage three weeks later on 

the one hand; and the video itself on the other.  The newspaper articles were all 

short, generally reported the same thing and did not provide anything close to the 

information contained on the video. Govt.Exs.37-39.  Basically, the articles point 

out that an unidentified DEA agent accidentally shot himself during a presentation 

to children about drugs at the OYMGA and that the DEA was investigating.  Id. 

Paige is not identified by name or by description, and the articles do not set forth 

any of Paige’s statements during the presentation.  Paige has never contended that 

these newspaper articles or the information given by the DEA or members of the 

audience to the media for these articles violated the Privacy Act.   

On the other hand, the video provides the following information which was 

not available to the public before the video was disclosed:    

1. Unlike the newspaper articles, the video reveals Paige’s identity and 

appearance.  This jeopardized his and his family’s safety (among other things, the 
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Colombian Cartel had a death threat on him) and has destroyed his ability to be an 

undercover agent because of concerns for his safety or to give DRP’s. 

Ex.110,p.2,¶4. Even other DEA agents have expressed concerns for their own 

safety if they work with Paige as a result of the publicity of the videotape and 

Paige’s identity.  Id.     

2. The video graphically reflects the remarkable and unfortunate irony of 

Paige’s imposing appearance (a large, muscular man with long dreadlocks wearing 

a police T-shirt) and his statement that he was the only one professional enough to 

carry the firearm on the one hand; immediately followed, on the other hand, by his 

accidentally shooting himself.  It is this irony that has largely made the video so 

popular with the media and also extremely humiliating to Paige.  Not only was this 

aspect of the incident not reported by the newspaper media, but newspaper articles 

and oral statements about the incident could not remotely approach the dramatic 

impact of the irony as the actual video of the incident does.  This is well 

demonstrated by the adage that a picture is worth a thousand words.   

Without the video a limited number of newspapers and news broadcasts 

reported the incident in substantially neutral terms over a four day period about 

three weeks after the incident.  However, after the video was disclosed, the video 

itself was played on national television and radio stations.  Further, the video 

appeared on many websites and became one of the most watched videos in the 
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world.27

3. Finally, unlike newspaper articles and fading memories, the video will 

never go away, as is evident by its continuing popularity on various websites.  

  It has also been used by white supremacy websites to attempt to demean 

Paige in particular and blacks in general.  Ex.14,¶12. 

Relying on comment b in the Restatement (Second) of Torts §652D, the 

court asserts that disclosure of the video merely gives further publicity to 

information about the plaintiff that is already public.  However, as just discussed, 

the video itself and most of the information in the video, including Paige’s identity, 

had not been made public.  Moreover, the court’s assertion is contradicted by 

illustration 7 in comment b in the Restatement, which states the following: 

A gives birth to a child with two heads, which immediately dies.  A 
reporter from B Newspaper asks A’s permission to photograph the 
body of the child, which is refused.  The reporter then bribes hospital 
attendants to permit him, against A’s orders, to take the photograph, 
which is published in B Newspaper with an account of the facts, 
naming A.  B has invaded A’s privacy.  
 

In that illustration, although the information that the baby had two heads was 

known to the reporter (i.e. the public), publication of the illegally obtained 

photograph was a violation of privacy.  Similarly, Paige’s AD was known to the 

public, and the publication of the illegally disclosed video was a violation of 

                                                      
27 See e.g. Exhibit 114, p. 4 where pcworld.com lists the video of Paige’s AD as the 
second most embarrassing web moment; and Exhibit 15 where Paige is listed on 
Web junk as the seventeenth greatest internet superstar. 
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privacy.  Cf. Com. v. Kean, 556 A.2d 374, 382 (Pa. Supr., 1989) (Distinguishing 

between the “uniquely invasive nature” of a video of sexual activity compared to 

bragging about the conduct depicted in the video and stating “[o]ne does not need a 

law degree in order to understand that a picture is worth a thousand words”). 

The court here simply concludes that the video is not private because it was 

purportedly taken in a public place.  Conduct photographed in a public place may 

not be private if that were all there were to it. However, that photograph would 

certainly become private if it were given to or seized by an agency for the purpose, 

in part, of keeping it private.  By way of example, someone may cause or consent 

to a compromising picture being taken of him in a public location which he then 

stores among his private papers.  If someone were to steal that picture from him 

and disclose it to the public, that would be an actionable invasion of privacy.  See 

Restatement (Second) of Torts §652D, Illustrations, p. 386 (plaintiff’s privacy is 

invaded when a photograph “is stolen from his home” and published.).  That is 

essentially what happened here.  The DEA Sensitive video, which was to remain 

private, was improperly copied and removed from the DEA and disclosed to the 

public.  The issue here is not whether the videographer’s conduct in filming Paige 

invaded his privacy.  The issue is whether the DEA violated Paige’s privacy rights 

by disclosing the video after it had taken the video in order to keep it from 

becoming public.  The one case relied on by the court does not support the court’s 
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position, but actually supports Paige’s position in this respect.  See Heath v. 

Playboy Enter’s, Inc., 732 F.Supp. 1145, 1149 (S.D. Fla. 1990) (the publication of 

the photograph did not violate the plaintiff’s privacy because it was taken in public 

and “obtained by legitimate means.”). 

The DEA Fully Understands the Difference Between  
Disclosure of the Video and Disclosure of the Event 

 
As a result of the tremendous damage to his reputation caused by the 

disclosure of the video, Paige, in order to show the public the type of service he 

has provided to his country, requested permission from the DEA to show a 

surveillance video that showed him being held at gun point by a drug dealer and 

being rescued by other DEA agents. Ex.52;Ex.110,p.5,¶16.  Although this incident 

was previously described in a public federal trial, the DEA told Paige that “under 

no circumstances” could he show the video because it was “DEA Sensitive” and 

covered by the Privacy Act.  Ex.53.  There is simply no way to reconcile the 

DEA’s conflicting positions here. 

The DEA Itself Regarded the Video as a Private Fact 
 

The DEA seized the video over the objections of the videographer and 

convinced the OYMGA to accept the return of the video without the AD portion of 

the video in order to keep it private. Ex.89,pp.10-12;Ex.35.  Both local agents and 

the Associate SAC in Miami made efforts to ensure that the video was seized and 

kept from the public. Ex.78,pp.217-218;Ex.73,p.34.  The video was considered to 
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be DEA Sensitive; was kept locked up in secure facilities (by those following the 

rules); agents who were showing it were ordered to stop; and only two copies were 

to be made, and those copies were to be destroyed when the IN case was closed.  

The DEA kept Paige’s identity out of the news. The Agents Manual directs that the 

SAC is to ensure that names of DEA agents involved in shootings are not released 

to the media in order to protect the “safety of these individuals.”  

Ex.56,§6114.4(B).  Even the government’s expert witness testified that the video 

should not be disclosed if it would reveal Paige’s identity.  Ex.92,pp.113-114,116.  

In fact, the DEA’s OPR opened an investigation precisely because the disclosure 

of the video was improper.   

C. The Video Itself Is Not A Matter Of Legitimate Public Concern 
 

 Paige has never disputed that an AD by a DEA agent at a DRP is a matter of 

legitimate public concern.  However, the court does not address the fact that the 

actual video of the incident and the resulting wide publication of Paige’s identity 

was not a matter of legitimate public concern.  The circumstances of the AD were 

available from a press release by the DEA and the eyewitness and press accounts.   

Legitimate public concern over the AD is not advanced by the video at all or the 

identification of Paige through his appearance in the video, and the court’s opinion 

does not address how it was.  In fact, it is a matter of public concern that the video 

not be released.  Paige was a DEA undercover agent who had been involved in 
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several armed confrontations and subject to a serious death threat.  It is a matter of 

not only Paige’s concern, but public concern that the safety of an undercover drug 

agent and his family not be jeopardized by the improper disclosure of the video.   

 Courts have recognized that while various subjects or situations may be 

matters of legitimate public concern, the identity of the people involved are not.  

See Doe, 717 So.2d at 65 (“while the topic of the broadcast was of legitimate 

public concern, the plaintiff’s identity was not”); Veilleux v. National 

Broadcasting Co., Inc., 8 F.Supp.2d 23, 38 (D. Me. 1998) (“While drug use among 

interstate truck drivers … is clearly a matter of legitimate public concern, the 

identity of a single driver who tested positive is not …).   

As shown above (particularly in the “private fact” discussion), the DEA’s 

efforts to keep the video out of the public eye show that the DEA itself obviously 

believed that the video and Paige’s identity were not a matter of legitimate public 

concern. The DEA cannot argue now that the video is a matter of legitimate public 

concern to try to justify its own improper disclosure of the video.   

D. The Disclosure Of The Video Was Highly Offensive 

The court states only that ‘“highly offensive’ matters generally relate to the 

intimate details of a person’s life, sexual relations, and other personal matters and 

does not generally include the present situation.”  The court’s opinion offers no 

citation or explanation for this assertion. 
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The issue here is whether the publication would be highly offensive to Paige 

from the perspective of a reasonable man. See Restatement (Second) of Torts 

§652D, comment c (“It is only when the publicity given to him is such that a 

reasonable person would feel justified in feeling seriously aggrieved by it, that the 

cause of action arises”).   

For the reasons set forth above (particularly in the “private fact” discussion), 

any reasonable person would find disclosure of the video highly offensive, 

especially  the disclosure of the identity of an undercover DEA agent who has been 

subjected to several armed confrontations and has been the subject of a $6 million 

threat on his life.  It is manifest that the creation of a threat to a person’s and his 

family’s safety would seriously aggrieve a reasonable person and involves a 

“personal matter.”  It is hard to imagine anything more personally offensive.  

In addition, no reasonable person would want to become an object of 

worldwide derision and continuing belittling and racist comments and have his 

reputation destroyed, especially after being a dedicated agent, working for years 

trying to reduce the demand for drugs among children, and having undertaken 

many dangerous, even life-threatening assignments on behalf of the DEA.   

In Harris v. Dist. Bd. Trustees of Polk Community College, 9 F.Supp.2d 

1319, 1329 (M.D. Fla. 1998), the court found that a newspaper article that said … 

“[plaintiffs] were part of the problem” could be found to be highly offensive to a 
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reasonable person.  Needless to say, this, pales in comparison to the disclosure here 

and only emphasizes how offensive the release of the video was here.   

CONCLUSION 
 

For the foregoing reasons, the judgment of the district court should be 

reversed.  Further, partial summary judgment should be entered for Paige as to 

liability on his Privacy Act and FTCA claims.  

Respectfully submitted, 

 
       _______________________ 
       Ward A. Meythaler 
       Merkle Magri & Meythaler, P.A. 
       5415 Mariner Street, Suite 103 
       Tampa, FL 33609-3413 
       Telephone:  813-281-9000 
       Attorney for Lee Paige 
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