
1 Local Rule 5.1(j) provides that no document may be sealed without an order from the
Court. It provides further that if a party wants a document to be sealed it must submit the
document to the Clerk in a sealed envelop and accompany the sealed envelop with a motion for
leave to file the document under seal. Defendant’s motion for leave to file (Document No. 28) did
not follow this procedure. Instead, the Defendant has chosen not to present the Consent Judgment
which it wishes to be sealed to the Court. It would appear, therefore, that the Defendant’s Motion
to Seal, apart from the reasons set out in this Opposition, should be denied for the additional
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, :
:

Plaintiff, :
: Civil Action No. 1:06CV00497 (DAR)

v. :
: 

HARRY L. THOMAS :
:

Defendant. :

PLAINTIFF'S MEMORANDUM OF POINTS AND AUTHORITIES
IN OPPOSITION TO THE DEFENDANT’S MOTION TO SEAL DOCUMENT

COMES NOW plaintiff, United States of America, through counsel, and hereby files this

Memorandum of Points and Authorities in opposition to the Motion of Defendant Harry L.

Thomas to Seal Document.

The question presented to the Court is whether the Consent Judgment which has been

agreed to by the parties and is now binding on them should be sealed from public view. Plaintiff

offers its view below as to the application of the law in this Circuit on the issue. In brief, the

circumstances presented in this case plainly do not warrant sealing the Consent Judgment, or any

part thereof. This case has been pending for over five years during which time the public has had

complete access to the proceedings, including the proceedings held on December 14, 2011, the

date set for trial. Accordingly, Mr. Thomas could have had have no expectation of privacy.1 The
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reason that the Court cannot rule to seal a document it does not have and because the Motion to
Seal does not conform to the Local Rule 5.1(j).

2  Defendant is incorrect when he states in ¶ 7 of his Motion that it is not necessary for the
Court to approve or enter the consent judgment. The consent judgment cannot become a
judgment until the Court enters it.

2

Defendant’s motion offers little more than the argument that sealing the Consent Judgment will be

convenient for him given the other, unrelated, legal challenges he faces. 

A Consent Judgment is a judgment of the Court.2 As such, by its nature it is not private.

Absent extraordinary circumstances, it is a public pronouncement which cannot be hidden from

view. It must also be available to the Plaintiff in the event it has to be enforced. In this case since

it is a judgment in a collections case, enforcement includes necessarily disclosing its terms in writs

issued by the Clerk to third parties to obtain payments through involuntary means. Moreover, in

this student loan case, the Defendant has offered no defense to the Plaintiff’s claim. He made no

suggestion on the date of the trial, December 14, 2011, that he was entering into the consent

judgment for any reasons other than that the debt is proper and that he needs to pay it off under

the terms set out in the paper. Further still, he allowed this outstanding debt, pending since he

finished college and throughout his entire public career, to reach the point where the debt became

the subject of a public proceeding, which he could have avoided at any point by simply paying the

debt. The public is already aware of the details of the Plaintiff’s claim; and it is now aware that he

has agreed to pay under terms satisfactory to the Plaintiff.

Since this debt involves guarantees by the United States paid on the original promissory

notes, it involves the public funds used to pay the guarantees. The public must have access to the

information it needs to appraise the Government’s work in protecting and preserving these public
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3  See, http://www2.ed.gov/about/reports/annual/index.html?src=ln.
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funds and in implementing the public policy behind guaranteed student loans. More importantly,

the Department of Education has the duty to provide to Congress annual, public reports on

federal student aid, which include Performance and Accountability Reports.3 

The Defendant, lastly, seems to be arguing that his status as a public figure and elected

official militates in favor of keeping the judgment off of the public roles. It would seem, however,

that exactly the opposite should be the case. As an elected official the public should have more

rather than less access to the information involving the Defendant’s use of a public program such

as the federally guaranteed student loan program.

PROCEDURAL AND FACTUAL BACKGROUND

This case concerns the Defendant’s execution on November 1, 1983 and September 7,

1984 of two promissory notes to procure guaranteed student loans. Each loan was repayable in

installments, the first such installment to be due on a date no more than six months after the date

the defendant ceased to carry at an eligible institution at least one half the normal full-time

academic work load there. The notes were insured by the United States Department of Education

pursuant to the provisions or Title IV of the Higher Education Act of 1965, as amended. When

the Defendant failed to pay the loans in full, the United States paid the guaranties on the notes and

the notes were assigned to the United States Department of Education. 

The Plaintiff attempted to collect the balance due under the notes. That having failed, the

Plaintiff through its private counsel filed the complaint in this case on March 17, 2006 seeking the

amounts set out in the Plaintiff’s Pretrial Statement. After extended proceedings and despite
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numerous obstacles (the docket entries in this case total 29 and extend from March 17, 2006 to

the present), the case was set for trial on December 14, 2011.  On the date of the trial the parties

signed the Consent Judgment in open court which is now the subject of this Motion. The Court

having been made aware that the parties signed the Consent Judgment ordered the Plaintiff to file

it through the Court’s ECF System, but stayed that order after being made aware of the

Defendant’s intention to file this Motion to Seal and the Plaintiff’s opposition thereto.

ARGUMENT

In this Circuit, there is a “strong presumption in favor of public access to judicial

proceedings.”  United States v. Hubbard, 650 F.2d 293, 317 (D.C. Cir. 1980).  The Court of

Appeals has expressly declared that the public’s “common law right to inspect and copy judicial

records is indisputable, In re Nat'l Broadcasting Co., 653 F.2d 609, 613 (D.C. Cir. 1981), and is

“fundamental to a democratic state.”  United States v. Mitchell, 551 F.2d 1252, 1258 (D.C. Cir.

1976), rev'd on other grounds sub nom. Nixon v. Warner Communications, Inc., 435 U.S. 589

(1978).  The right of access, like the First Amendment, assures a well-informed public opinion,

permits public monitoring of the courts, and promotes confidence in the fairness and justice of the

court system.  Id.  Indeed, “[a]ccess to records serves the important functions of ensuring the

integrity of judicial proceedings in particular and of the law enforcement process more generally.” 

Hubbard, 650 F.2d at 314-15.

The strong presumption of public access, however, is not absolute.  Nixon, 435

U.S. at 598.  As this Court recently observed:

[T]he presumption in favor of disclosure has led this jurisdiction to caution that
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access may be denied only if the district court, after considering the relevant facts
and circumstances of the particular case, and after weighing the interests advanced
by the parties in light of the public interest and the duty of the courts, concludes
that justice so requires.

Weaver v. Bratt, 421 F.Supp.2d 25, 43 (D.D.C. 2006).

Accordingly, this Circuit has adopted a balancing test to determine whether public

access to information in legal proceedings should be denied.  Hubbard, 650 F.2d at 317-

22.  This balancing test considers (1) the need for public access to the information at issue;

(2) the extent of previous public access to the information; (3) the fact that someone has

objected to disclosure, and the identity of that person; (4) the strength of any property and

privacy interests asserted; (5) the possibility of prejudice to those opposing disclosure; and

(6) the purposes for which the information is being introduced in the proceeding.  

Hubbard, 650 F.2d at 317-322; see also EEOC v. National Children’s Ctr., Inc., 98 F.3d

1406, 1409 (D.C. Cir. 1996) (referencing the so-called Hubbard factors).  

In this case, the Hubbard factors weigh against sealing Defendant’s consent

judgment or redacting the terms thereof because:  (1) balancing of the Hubbard factors

favors public access to these materials; (2) the sealing of the consent judgment would

hinder plaintiff in enforcing the judgment should Defendant default; (3) the sealing of the

consent judgment would hinder other creditors or potential creditors of Defendant in

ascertaining Defendant’s credit worthiness; (4) the sealing of the consent judgment 

violates the terms of the consent judgment at paragraph 6; and (5) maintaining the consent

judgment under seal would unnecessarily burden the parties and the Court.
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I. BALANCING OF THE HUBBARD FACTORS FAVORS PUBLIC ACCESS TO
DEFENDANT’S CONSENT JUDGMENT

Pursuant to the first Hubbard factor, the need for public access to Defendants’ motion to

dismiss and the information it contains is considerable.  In Hubbard, the court concluded that the

need for public access was minimal because the documents at issue were introduced “solely to

show the overbreadth of a search.”  Hubbard, 650 F.2d at 317.  The documents had neither been

introduced as evidence of guilt or innocence in a trial, nor referred to by the trial court in its

decision on the defendants’ motion to suppress.  Id. at 317-18.  

In this case, the consent judgment goes to the core of this case.  Unlike the documents

involved in Hubbard, the consent judgment contains the relief sought by the Plaintiff in this case.

Consequently, the Plaintiff should not be hindered or prevented from enforcing this judgment.

Additionally, the need for public access to court documents is heightened when the

government is a party to the case.  See Federal Trade Comm’n v. Standard Fin. Management

Corp., 830 F.2d 404, 410 (1st Cir. 1987) (“The appropriateness of making court files accessible is

accentuated in cases where the government is a party.”).  Here, Plaintiff is the United States suing

on behalf of the U.S. Department of Education (“DOE”) for a student loan.  The DOE, as a

federal government agency, is accountable to the taxpaying public.  Documents integral to the

legal proceedings involving a government agency should therefore be available to the public.  Cf.

United States ex rel. Schweizer v. Oce, N.V., 577 F.Supp.2d 169, 172 (D.D.C. 2008).
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II. MAINTAINING THE CONSENT JUDGMENT UNDER SEAL WOULD
UNNECESSARILY BURDEN THE PARTIES AND THE COURT

As a practical matter, maintaining the consent judgment in this case under seal will add a

level of administrative burden to the parties and the Court.  While administrative burden may be

an appropriate cost when the balancing of the Hubbard factors weighs against public access, it is

not acceptable when, as here, public access is warranted under Hubbard.  This is a collection case

and the consent judgment embodies the relief sought by Plaintiff.  The collection of Defendant’s

delinquent student loans has been the issue in this case, compelling adjudication over whether the

Defendant owed the monies sought by the United States.

Under these circumstances, where the Hubbard factors otherwise weigh in favor of public

access, it would pose an unnecessary burden on the Plaintiff and the Court if it becomes necessary

to enforce this consent judgment under seal.  It may also be burdensome for the Court to place its

decisions on such issues under seal in whole or in part.  See EEOC v. Nat’l Children’s Ctr., 98

F.3d at 1409 (observing that the presumption of public access is especially strong with respect to

a “court’s decrees, its judgments, its orders,” which are “the quintessential business of the public’s

institutions.”).  Consent judgments in these types of cases are simply not private documents and

are not filed under seal. For these reasons, the consent judgment in this case should not be sealed.

With regard to the second Hubbard factor, “previous [public] access is a factor which may

weigh in favor of subsequent access.”  Hubbard, 650 F.2d at 318.  In Hubbard, the contents of

the documents at issue “were not publicly revealed until the court entered its unsealing order.” 

Id.  Thus, there was no previous public access that could help justify more “liberal” subsequent

access.  In this case, however, the complaint and all subsequent documents have already revealed
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details of this case and the amounts sought by Plaintiff.   Prior access to such information

therefore weighs in favor of continued access to the information through the consent judgment.

The third Hubbard factor considers the fact that someone has objected to disclosure and

the identity of that person.  Hubbard, 650 F.2d at 319.  Here, it is the Defendant, who consented

to this judgment in open court and signed the Consent Judgment which provides for the recording

of the judgment in the public records.  More importantly, had this case proceeded to trial as

scheduled on December 14, 2011, there certainly would not have been any basis to seal the trial

proceedings from the public.  Indeed, Defendant did not seek to seal anything until after the

Consent Judgment had been signed and discussed in open court with news reporters present. 

Thus, any privacy interest Defendant asserts in keeping these matters disclosed to a great extent

have been waived.  In any event, as one court recently discussed, any prejudice to Defendant has

less to do with the contents of the consent judgment than the fact that Defendant in this case was

sued for delinquent student loans.  See Upshaw v. United States, 754 F.Supp.2d 24 (D.D.C.

2010) (“the Court, quite simply, is neither empowered nor inclined to delete the fact of this

litigation from the pages of history”). 

As to the remaining Hubbard factors, the Defendant has asserted no property interest to be

protected if there is disclosure. The personal interests he seems to be arguing are that disclosure

will inconvenience or embarrass him. Those interests cannot outweigh the public’s “common law

right to inspect and copy judicial records,” In re Nat'l Broadcasting Co. supra. His motion does

not show how he will be prejudiced by disclosure. On the other hand, apart from the prejudice to

the public interest, Plaintiff has already noted why the information the Defendant seeks to seal

must be available to enforce the remedy which the Consent Judgment creates.
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CONCLUSION

The circumstances of this case do not warrant placing the final entry in the case, a Consent

Judgment signed by the parties, or any part of it under seal. Plaintiff respectfully submits that

there is no reason or legal justification for not following the normal court procedure here.

Accordingly, Plaintiff respectfully requests that the Defendant’s Motion be denied. A proposed

Order is submitted for consideration by the Court. 

Respectfully Submitted,

/s/ Thomas A. Mauro                   
Thomas A. Mauro, Bar No. 184515
1776 K Street, N.W., Suite 840
Washington, D.C. 20006
PH: (202) 452-9865
FAX: (202) 331 1940
Attorney for the United States
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Plaintiff's Memorandum in of Points and
Authorities in Opposition to the Defendant’s Motion to Seal Document and proposed Order have
been served electronically through the Court’s ECF System on Frederick D., Cooke, Jr., Esq.,
Attorney for the Defendant this 19th  day of December, 2011.

/s/ Thomas A. Mauro          
Thomas A. Mauro
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA, :
:

Plaintiff, :
: Civil Action No. 06cv00497 (DAR)

v. :
: 

Harry L. Thomas :
:

Defendant. :

ORDER DENYING MOTION TO SEAL

This matter is before the Court on Defendant’s Motion to Seal Document. The Court has

considered the Motion, the Memoranda filed in support of and in opposition to the Motion and

the entire record in this case and is  fully advised in this matter. The  Court concludes that there is

no basis to grant the motion. Accordingly, it is this ____ day of _____________________, 

ORDERED, that the Motion of the Defendant to Seal be, and it hereby is, DENIED; and

it is further

Ordered that the stay on filing the Consent Judgment which the Court issued in its Minute

Order on December 15, 2011 is lifted and the Plaintiff instructed to file the Consent Order signed

by the parties through the Court’s ECF System on or before __ p/a m. on

___________________________.

_______________________________________
Deborah A. Robinson
United States Magistrate Judge

Copies served electronically on counsel of record.
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