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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,

v.
08-CR-246 (ESH)

OUSAMA M. NAAMAN,

Defendant.

OUSAMA NAAMAN'S OPPOSITION TO THE GOVERNMENT'S CLAIMED
AUTHORITY TO WITHDRAW ITS SUBSTANTIAL ASSISTANCE MOTION

INTRODUCTION

For reasons that are difficult to comprehend, the government is making this case a

cautionary tale for anyone contemplating entering into a cooperation agreement with the United

States. While Mr. Naaman appreciates that the government has not yet moved to withdraw its

substantial assistance motion ("5K1 Motion"), and hopefully will not, it is an unnecessary and

sad state of affairs that the government is even contemplating doing so. In more than 90% of

cases in which it seeks the help of a cooperator, the government goes out of its way to find

middle ground, help the person remember events and details of things, does not jump to

conclusions of wrongdoing, does not play "gotcha," and finds a way for the cooperation to

continue. After the filing of the government’s 5K1 Motion, when the defendant opposed the

government’s proposed sentence, the government did just the opposite and began its efforts to

find fault with any statement made by the defendant, no matter how insignificant or irrelevant.
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BACKGROUND FACTS

In nearly every case, there will be situations in which a person fails to remember certain

facts, fails to get facts exactly correct, or his or her recollection improves when confronted with

other evidence. That is particularly true in this case, as Mr. Naaman has been asked to recall

events that took place in several different countries as much as a decade ago, and then convey

that information in his second language, English. It is all too easy to comb through a thousand

factual statements a person may make over the course of months of cooperation, and find a

handful that are inaccurate. To be sure, Mr. Naaman's recollection has been mistaken at times

and he has corrected those mistakes when they have been discovered, but there is nothing so

unique about his mistakes that would warrant withdrawing a substantial assistance motion.1

What is alarming to defense counsel is that the government's consideration of

withdrawing the 5K1 Motion now appears or could be seen by others (some who have

commented in articles and blogs) to have far more to do with restricting this Court's sentencing

discretion than the degree of Mr. Naaman's cooperation.2 With respect to its claimed grievances

1 The government has made its share of misstatements in this matter (e.g., that Mr. Naaman
brought a lawsuit in Switzerland), but the defense has not attributed intentionality and a bad
motive when this has occurred. Mistakes do happen, and they should be treated as such, no
matter who makes them.

2 The government's concern with Mr. Naaman's ability to cooperate in the future is too
convenient. More likely, it appears that the government has simply decided that Mr. Naaman's
cooperation in the future will not be needed. Although the government successfully obtained a
guilty plea from Innospec that implicated individuals within the company and DOJ consistently
maintained that it had sufficient evidence to convict those persons even without Mr. Naaman's
help, none of them have been charged by DOJ. If those individuals are charged, it seems more
likely that the charges will be brought by the United Kingdom than by DOJ. Of course, DOJ is
in a better position than the defense to update the Court as to its intentions and to address how it
hopes or had hoped to use Mr. Naaman's cooperation in the future. At this juncture, defense
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of inaccuracies and lack of records and the like as its reason now to seek a change in a 5K1

position, the government raises the very same concerns with Mr. Naaman's cooperation now that

it raised when it filed its original 5K1 Motion on January 22, 2011. (Dkt. 34.)

What changed was not whether the government commented on whether Mr. Naaman had

been perfectly accurate from Day 1 or whether he received records on time, what changed was

the positions the parties took on suggested punishment. Just three days after the 5K1 was filed,

the relationship between the government and Mr. Naaman began to change when the parties had

a call with the Court in anticipation of a sentencing hearing that was to be held the next day. On

that call, the Court suggested that the sentence the government suggested seemed high, and noted

that the government was seeking several times more jail time for Mr. Naaman than it was

seeking for another defendant who was accused of raping two women. The Court asked the

government to give more thought to what would be an appropriate sentence. At the hearing the

next day, the Court appropriately postponed the ultimate sentencing date so that the parties might

come to an agreement about some issues and provide the Court with additional information about

others.

In addition to the government's concern that the Court may not impose the sentence of

incarceration the government wanted, the government also may have become concerned that it

may not get the fine it wanted either. As part of the Plea Agreement, the government agreed not

to seek an "upward departure" from the applicable Guideline range. (Dkt. 18 ¶ 7 ("The United

States also agrees not to seek an upward departure for any reason from the otherwise applicable

counsel is not aware of any case where his further assistance is needed and so it makes it easier
for the government to take its present position.
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guideline range established by the Sentencing Guidelines." (emphasis added).) The Probation

Office concluded that Mr. Naaman's Guideline offense level was 33, and applied the Guideline-

based fine level of $17,500 to $175,000. (PSR at 23.) The government did not object, and

thereby waived any objection to the PSR in accordance with Federal Rule of Criminal Procedure

32(f). (See Dkt. 56 (Naaman's motion addressing the fine).) Nevertheless, the government

claimed it made a mistake by "inadvertently" failing to object to the fine calculation in the PSR

and sought an upward departure in the fine by seeking a fine up to roughly 30 times larger under

the Alternative Minimum Fine Act. (Dkt. 34 at 11 n.17 (noting its mistake); Dkt 54 at 2 n.1

(seeking a fine of potentially more than $5 million).) This occurred despite the fact that the

Guidelines themselves describe the application of the Alternative Minimum Fine Act as an

"upward departure" -- the very thing the government agreed not to seek as part of the Plea

Agreement. U.S.S.G. § 5E1.2, app. note 4.

In the course of the discussions between counsel and the government that followed, as the

parties worked to gather additional information, the government focused more intently on what it

would describe as inconsistencies in Mr. Naaman’s statements and suggested that it might seek

to withdraw the 5K1 Motion or claim that Mr. Naaman had breached the Plea Agreement. In

addition, the government even threatened to stop further discussions with defense counsel

concerning reaching agreement as to Mr. Naaman's expenses and net profits associated with the

TEL business, which the Court asked the parties to try to resolve, unless Mr. Naaman would

abandon his objections to the Court imposing a higher fine than was called for by the PSR and

Plea Agreement. (Email of 7/13/11 from K. Hamann to defense counsel (explaining that the

government was "very surprised [defense counsel's] position was still that our failure to object

meant we have to go with the PSR range" and that, "[i]f that is your position, there is no point in
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continuing the conversation because we will not get any closer on the fine")). In response to a

request to identify misstatements made in the case, the government sent defense counsel a mark-

up of their Sentencing Memorandum on Mr. Naaman's behalf that essentially asked them to

abandon even statements made as mere advocacy on their client's behalf. (Email of 7/27/11 from

K. Hamann to defense counsel with attached mark-up.)3 Consequently, if the government were

to withdraw the 5K1 Motion, that would raise at least the appearance that the government was

3 The government's suggestions were remarkable. For example, the government contested
the claim in the Sentencing Memorandum that Mr. Naaman "was involved in a variety of
perfectly legitimate and successful business ventures, most of which were outside Iraq," because
this was "[m]isleading" in that it did not disclose the fact he paid bribes for companies inside
Iraq. (Id. at 1 (mark-up).) The government also accused Mr. Naaman of being mistaken about a
variety of facts where the record shows it was the government which was mistaken. For
example, in response to Mr. Naaman's argument that there was no reason to believe that Alcor
could have obtained a better price for TEL than Alcor was offering, the government claimed this
was "[n]ot true" because "Joshua Volz testified to the contrary." (Id. at 48 (mark-up.) But Volz
testified, in response to a direct question from the Court as to whether Iraq paid too much for the
TEL, "I cannot say whether they overpaid for Tetra Ethyl Lead or not. That's beyond my
expertise." (1/26/11 Tr. at 46.) The government also argues that Mr. Naaman should not claim
that it was speculative how much a war-torn Iraq in the midst of an insurgency would buy under
the LTPA II because he later saw a letter of credit concerning the LTPA II (which comes too late
to inform what he knew when the LTPA II was negotiated, and does not confirm how much
would be bought), and it makes a host of other errors. (Email of 7/27/11 from K. Hamann to
defense counsel at 55-56 (mark-up).) Similarly, the government complained that Mr. Naaman
pointed out correctly in his Reply Sentencing memorandum that he was not the architect of Iraq's
scheme to circumvent the Oil for Food Program (which existed before him and was used by Iraq
with numerous other companies) and that Mr. Naaman correctly claimed that he did not corrupt
the Iraqi officials who approached him about paying bribes. (Id. at 1-2 (mark-up).) Where Mr.
Naaman did make mistakes in the Sentencing Memorandum, for example, in claiming that he
had paid Taleb Khan's commissions, Mr. Naaman has corrected the record. (Email of 7/27/11
from K. Hamann to defense counsel at 56 (mark-up).) Of course, it is understandable that the
government may make mistakes as to the facts or see the facts differently than defense counsel,
but defense counsel is not as quick as the prosecutors to view such mistakes or differences of
opinion as lies.
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acting in bad faith to manipulate the sentence it wanted or in retaliation for Mr. Naaman

contesting that sentence and fine.

ARGUMENT

I. THE PLEA AGREEMENT DOES NOT PERMIT THE GOVERNMENT TO
WITHDRAW THE 5K1 MOTION

A. The 5K1 Motion Itself Was Unusual And Was Filed Even Though DOJ Had
Many Of The Same Concerns It Now Raises

Even before filing its 5K1 Motion, DOJ expressed concerns that Mr. Naaman was not as

forthcoming and accurate as he could have been. Despite having those concerns at the time DOJ

filed its 5K1 Motion, DOJ recognized that Mr. Naaman had earned the 5K1 Motion. Indeed, the

Motion itself was highly unusual because it extensively detailed DOJ's existing concerns with

Mr. Naaman's assistance. But whatever concerns DOJ may have had when it made its 5K1

motion, those same concerns may not now be argued by the government as the basis for its

attempt to withdraw its motion.

The 5K1 Motion explains that Mr. Naaman's "initial attempts at cooperation were not

fully truthful or forthcoming" (Dkt. 34 at 3; see id. at 6, 7, 10 n.13, 12); DOJ "has concerns that

Naaman failed to recall key events," which "undermines the overall reliability of his

information" (Ex. 34, at 7-8; see id. at 12 ("continued failures of memory undermine his

reliability as a cooperating witness"); and DOJ's view that Mr. Naaman's "assistance was

undermined significantly by his initial lack of candor and the fact that he did not provide the

United States with financial records that were requested of him." (Ex. 34, at 10.) The Motion

also repeatedly took the position that many of the arguments raised by counsel in Mr. Naaman's

sentencing memorandum were "inconsistent with his obligations under the plea agreement" (Ex.

34, at 5 n.6), "contradict[] not only the evidence in this case, but also the Statement of the

Offense" (Ex. 34, at 9), and made claims that are "not true." (Ex. 34, at 8; see id. at 12-13, 14.)
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The government provided numerous specific examples of statements it believed were false (but

which defense counsel think are either correct or can be clarified in a way that will render the

essential claim correct). (Ex. 34, at 9 n.13; 14 n.20; 20; 21 n.28; 22 n.31 & 32; 32.) The

government even questioned whether Mr. Naaman had accepted responsibility or "demonstrated

sincere remorse." (Ex. 34, at 10; see id. at 13, 32.)

Despite these unusual reservations, Mr. Naaman's cooperation was still so substantial that

the government made its Motion. It is especially difficult, therefore, to understand how at any

given time, there could be one more straw that could break the back of the cooperation

agreement, particularly where the concerns that have been raised by the government since the

filing of the 5K1 are no more significant than those raised prior to the agreement, and because

the basis for the 5K1 motion has grown stronger, not weaker.

B. Mr. Naaman Earned The 5K1 That DOJ Filed And Has Added To His
Cooperation Since The Motion Was Filed

Mr. Naaman earned the 5K1 Motion by providing DOJ, the SEC and the SFO with

substantial assistance in their respective investigations, and nothing that subsequently has

transpired undermines that fact, which DOJ relied upon when it made the Motion. (Ex. 34, at 3

(noting cooperation with U.S. and U.K. authorities), 6-7 (noting four meetings with U.S. and

U.K. law enforcement for approximately 20 hours); 7 (noting willingness to testify before a

grand jury and at trial); 9 (noting his cooperation helped open a "new line of investigation").)

Mr. Naaman does not need to provide chapter and verse of the topics discussed and

information provided unless and until the government does move to withdraw the 5K1. In

addition to that which he did to support that motion, Mr. Naaman has provided new information,

corroborated information the government had, helped get documents the government did not
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possess, and has continued to cooperate -- including agreeing to be re-interviewed each time the

government has asked him to do so -- notwithstanding an increasing level of unmerited hostility.

C. DOJ Does Not Have Legal Authority To "Pull" The 5K1 Motion That
Was Made

The government's withdrawal of the 5K1 Motion would constitute a breach of the Plea

Agreement. While DOJ drafted the Plea Agreement to afford it broad discretion in a decision to

"make" or "file" a 5K1 motion, the Plea Agreement is completely silent as to whether such a

motion, once filed, can be withdrawn or upon what terms it could be withdrawn. (Dkt. 18, ¶¶ 4

& 5.) The Second Circuit has concluded that a 5K1 motion made under such circumstances

cannot be withdrawn, without breaching the plea agreement. United States v. Padilla, 186 F.3d

136 (2d Cir. 1999).

In Padilla, the defendant entered into a plea agreement and the government filed its 5K1

motion, but the defendant then proceeded to do far worse than DOJ now suggests Mr. Naaman

has done. Mr. Padilla failed to appear at sentencing and instead committed additional crimes.

Id. at 137-39. The district court permitted the government to withdraw the 5K1 motion and then

sentenced the defendant, but the Second Circuit reversed. The Second Circuit explained that

"courts construe plea agreements strictly against the government" and it proceeded to "carefully

examine the plea agreement to determine whether withdrawal of the Section 5K1.1 and 18

U.S.C. § 3553(e) motion falls within its terms." Id. at 140. As is true of the Plea Agreement in

Mr. Naaman's case, the Second Circuit explained:

The agreement, however, is silent with regard to the withdrawal of a Section
5K1.1 and 18 U.S.C. § 3553(e) motion. Further, it specifically recites the
consequences if Padilla committed further crimes or otherwise violated the
agreement, but the right to withdraw the Section 5K1.1 and 18 U.S.C. § 3553(e)
motion is not enumerated as one of those consequences.
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Id. at 141 (emphasis in original). Consequently, "allowing the Government to withdraw the

motion violated the plea agreement and was erroneous." Id. at 142.4

The court in Padilla noted that DOJ and the defendant could have included the

withdrawal of a 5K1 as a remedy for a breach of the agreement. The court further stated that the

issue of withdrawal of a 5K1 motion has been addressed explicitly in other plea agreements as a

remedy for a breach of a plea agreement by a defendant, but the court noted, as is the same here,

that such a remedy was not included in the agreement before the court. Id. at 142.

Subsequently, courts have found the existence of a specific "withdrawal" provision in a

plea agreement "decisive" in whether withdrawal is permitted. United States v. Vergara, 62 F.

Supp. 2d 1108, 1113 (S.D.N.Y. 1999); compare United States v. Schwartz, 511 F.3d 403, 405-06

(3d Cir. 2008) (distinguishing Padilla where the plea agreement specifically provided "the

government may withdraw any departure motion filed under U.S.S.G. § 5K1.1" under specific

circumstances) with Vergara, 62 F. Supp. 2d at 1115 ("If a plea agreement, construed strictly

against the government, does not specifically justify subsequent governmental conduct adverse

to the defendant, that conduct constitutes a breach of the government's contract with him which

the courts will not tolerate."); see also United States v. Leonardo, 260 Fed. Appx. 333, at *2 (2d

Cir. 2008) (noting a withdrawal of a 5K1 was specifically contemplated as a remedy only if the

4 The government notes that the Tenth Circuit reached a contrary result in an unpublished
and unprecedential opinion. (Dkt. 58 at 4 (discussing United States v. Stringfellow, 1996 WL
315750 (10th Cir. June 5, 1996).) The Second Circuit considered and rejected the Stringfellow
court’s analysis in a published opinion. Padilla, 186 F.3d at 142. In any event, Stringfellow
involves far more egregious facts than this case as the defendant in that case actually fled the
jurisdiction prior to sentencing.
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plea agreement became void, but remanding to determine whether the agreement was void or

merely breached by defendant).

The government itself acknowledges that "the plea agreement does not explicitly state

that the United States has the ability to withdraw the 5K1.1 recommendation in its sole and

exclusive discretion" and even suggests that "[f]uture plea agreements in the Criminal Division

may include such a clause." (Dkt 58 at 4 n.4.) But Padilla has been the law for more than a

decade and its existence informs the construction of this Plea Agreement. If the government had

sought to avoid Padilla's construction of this Plea Agreement, it could have sought an agreement

as to an explicit withdraw provision, such as those that commonly are used by DOJ prosecutors

in the Second Circuit.

The government claims that "the 5K recommendation is still pending and, in the

government's view, not yet final," but the government confuses the filing of its 5K1 Motion with

this Court's decision on how that Motion, once filed (as occurred here) will influence any

sentence handed down. (Dkt. 58 at 5.) It is just very clear that the Plea Agreement gave DOJ

discretion as to whether to file a 5K1 motion and that exercise of discretion was complete once

the 5K1 Motion was filed. The only thing that is "not yet final," is this Court's decision as to the

sentence.

The government also argues that its 5K1 Motion was predicated upon Mr. Naaman's

continued cooperation, but that is immaterial. The Plea Agreement is what is controlling.

Paragraph 4 of that agreement provides that the government would file the 5K1 Motion if it

concluded Mr. Naaman "has provided substantial assistance," and the government concluded he

had. (Dkt. 18 ¶ 4.) The government would not be acting in good faith if it sought to impose

additional conditions upon the 5K1 Motion that do not exist in the Plea Agreement itself.
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Indeed, in United States v. Dixon, 998 F.2d 228 (4th Cir. 1993), the Fourth Circuit refused to

allow the government to withdraw a 5K1 motion to be refiled after the defendant's cooperation

was complete as a way of ensuring the cooperation would continue. Id. at 230-31; see United

States v. Khoury, 62 F.3d 1138, 1142 (9th Cir. 1995) ("[A] substantial assistance motion is based

not on future assistance but on assistance already provided."). There, as here, once the

government declared the 5K1 Motion was earned, the government could not impose additional

conditions upon the defendant getting the benefit of the bargain. Requiring the government to

act in good faith to honor the terms that were agreed to in the Plea Agreement (rather than

whatever additional conditions the government may later seek to impose) is the practice of the

D.C. Circuit as well. United States v. Jones, 58 F.3d 688, 692-93 (D.C. Cir. 1995) (explaining

"implied obligation of good faith and fair dealing" provides additional constitutional protection

where a 5K1 motion is contemplated as part of a plea agreement)

II. WITHDRAWAL OF THE 5K1 MOTION WOULD RAISE SUBSTANTIAL
QUESTIONS OF BAD FAITH AND RETALIATION

In light of DOJ's noted concerns about Mr. Naaman when it originally filed its 5K1

Motion, it seems pretextual to rely upon those same concerns to now withdraw the very same

motion. Concerns about completeness, accuracy and documents existed the day the 5K1 was

filed; apparently that has not changed. What has changed is that Mr. Naaman has continued to

pursue his rights under the Plea Agreement, particularly as to the fine, and the Court has made

statements that may have caused DOJ to be concerned that the very harsh FCPA sentence it

seeks might not be imposed.

The government should not have the power to withdraw its 5K1 Motion to manipulate the

Court's discretion to impose a lower sentence or to retaliate against a defendant for exercising his

rights under the Plea Agreement to seek the fine range agreed upon or to argue for the lowest
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possible sentence. Sentencing is the prerogative of the Court, not the government, and Congress

did not seek to alter that balance by providing for DOJ to seek substantial assistance departures.

It has long been held that "[t]he desire to dictate the length of a defendant's sentence for reasons

other than his or her substantial assistance is not a permissible basis for exercising the

government's power [to make substantial assistance motions]." United States v. Stockdall, 45

F.3d 1257, 1261 (8th Cir. 1995); see United States v. Khoury, 62 F.3d 1138, 1140 (9th Cir.

1995) (holding it is improper for the government to refuse to file a substantial assistance motion

"to reduce the district court's discretion to depart from the government's notion of the appropriate

total sentence."); United States v. Davis, 115 F. Supp. 2d 101, 106 (D. Mass. 2000)

("[M]anipulating the length of a defendant's sentence is an improper consideration when

deciding whether to file a downward departure motion."). Having made such a 5K1 Motion, and

then seeking to withdraw the Motion after the Court expressed reservations about imposing a

sentence as high as the government was seeking, would appear to be just such a naked attempt to

manipulate the Court's sentencing discretion. Not only is such a consideration improper as a

matter of law in any sentencing context, it is particularly inappropriate when it would deny Mr.

Naaman the benefit of the Plea Agreement that he struck.5

5 The government complains that a subsequent Eighth Circuit case, United States v.
Anzalone, 148 F.3d 940 (8th Cir. 1998), has been questioned or not followed by other courts.
(Dkt. 58 at 7.) Significantly, however, what other courts have questioned is Anzalone's
conclusion that courts can provide a substantial departure motion when the government has
refused to do so. The principle that the government cannot withdraw a substantial assistances
motion -- particularly in the plea agreement context -- based on a government's desire to
manipulate the ultimate sentence remains sound.

Case 1:08-cr-00246-ESH   Document 60    Filed 10/06/11   Page 12 of 15



13

CPAM: 4253606.1

An added concern that DOJ's withdrawal of the 5K1 Motion would be or give the

appearance of being retaliatory arises from DOJ's disagreement with the pleadings filed by

counsel for Mr. Naaman. Defense counsel have agreed where there are factual errors to be

corrected. These types of errors happen from time to time, especially when the issues being

reviewed occurred in the past and in a foreign country. But the current dispute goes further.

While it is not uncommon for the government and defendants to characterize or emphasize facts

differently, and to challenge one another in their pleadings, the government's counsel has taken

the extraordinary action of arguing that such differences in advocacy reflects a lack of

cooperation or remorse or acceptance of responsibility by the defendant, and is a violation of the

Plea Agreement itself. (Ex. 34, at 10; see id. at 13, 32.) In doing so, the government seems to be

suggesting that when it says "cooperation agreement," it really means "obedience agreement" --

but that is not the agreement Mr. Naaman signed. He retains his right to advocate for himself,

just as the government has, and both parties are free to point out the perceived flaws in one

another's arguments and let judges do what they do, decide who is right. (See, e.g., Plea

Agreement at ¶¶ 10-12 (preserving rights of allocution).)

This is ground that has been well-tread in the withdrawal of a 5K1 motion context, even

in circumstances more dramatic than those present here. The Third and Ninth Circuits, for

example, have both considered cases where a defendant pled guilty pursuant to a plea agreement,

cooperated and a 5K1 motion was filed, but then withdrew his guilty plea and went to trial.

Khoury, 62 F.3d 1138; United States v. Paramo, 998 F.2d 1212 (3d Cir. 1993). In both cases, the

defendants went to trial, were convicted and then the government withdrew the 5K1 motions.

Because the government had evaluated the defendants' cooperation and held it to be sufficient to

constitute "substantial assistance," reversing course and withdrawing the 5K1 motions appeared
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to be done in retaliation for the defendants exercising their constitutional right to go to trial. The

Third and Ninth Circuit's both reversed the sentences and remanded them so the district court

could consider the 5K1 motions. 62 F.3d at 1142; 998 F.2d 1219-20. In recognizing that such

government retaliation for exercising trial rights is prohibited, the Third Circuit specifically

relied upon case law from the D.C. Circuit. Palermo, 998 F.2d at 1219 (quoting United States v.

Meyer, 810 F.2d 1242, 1246-47 (D.C. Cir. 1987) (affirming dismissal of indictment because the

government retaliated against defendants who went to trial by adding new charges)).

In language that may be particularly relevant to the government's view of Mr. Naaman,

the Ninth Circuit responded to the government's argument that the lapse in time gave it "an

opportunity to learn more about" the defendant and that it "discovered [he had] an especially

unsavory character, and that he is unreliable." Khoury, 62 F.3d at 1142. This struck the Ninth

Circuit as a "post hoc rationalization," and it noted that "a substantial assistance motion is based

not on future assistance but on assistance already provided." Id. The fact that the defendant had

earned the 5K1 based on what he already had done was dispositive, even though the government

was perhaps disappointed that the defendant's assistance would not be as helpful in the future.

By the same token, it cannot be denied that the government had determined that Mr.

Naaman had provided substantial assistance at the time it filed his 5K1 Motion. Even if the

government were to conclude that Mr. Naaman's value as a future witness is limited, that would

not change the fact that he earned the 5K1 when the motion was filed. Rather, if Mr. Naaman is

unable to provide further assistance by testifying, for example, the government would be well

within its right not to file a Rule 35 motion to provide him with additional credit. Whatever the

government may claim to have now discovered about Mr. Naaman cannot undermine the

assistance he already has provided.
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CONCLUSION

The government has no authority to withdraw the 5K1 Motion, and any effort by the

government to do so would raise the specter of bad faith and unconstitutional retaliation.

Dated: October 6, 2011 Respectfully submitted,

/s/ Abbe D. Lowell______
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