
 

 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
       
      ) 
YOLANDA YOUNG,   ) 
      )  Civil Action No. 
 Plaintiff,    )  1-09-cv-0464 RBW 
      ) 
  v.    ) 
      ) 
COVINGTON & BURLING LLP,  )  
       )  
 Defendant.    )  
      ) 
      ) 
 

DEFENDANT’S MEMORANDUM IN SUPPORT OF ITS 
MOTION FOR PARTIAL SUMMARY JUDGMENT ON 

PLAINTIFF’S REMAINING DISPARATE IMPACT CLAIM 
 

In Count II of the amended complaint, plaintiff Yolanda Young seeks to bring a 

race discrimination claim based on a disparate impact theory, challenging the criteria used by 

defendant Covington & Burling LLP (“Covington”) in assigning attorneys to positions as staff 

attorneys, on the one hand, and as associates, counsel and partners, on the other.  Plaintiff’s 

theory appears to be that Covington unlawfully takes account of law school grades, journal 

membership and clerkships in making these decisions, in violation of Title VII and the DC 

Human Rights Act.   

On Covington’s motion to dismiss Count II, accepting all of plaintiff’s allegations 

as true and giving plaintiff the benefit of all reasonable inferences, the Court dismissed Count II 

as time-barred with respect to Covington’s policies concerning the promotion of staff attorneys, 

but denied the motion with respect to what plaintiff characterized as Covington’s policy of 

“initial assignments” of newly hired lawyers.  The Court’s decision denying the timeliness 

motion with respect to initial assignments was based in large part on a representation by 
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plaintiff’s counsel that the Court recognized was illogical.  (Dkt. No. 46, at 18.)  Now with the 

completion of eight depositions, the exchange of many interrogatory answers and the production 

of nearly 11,000 documents, it is undisputed that plaintiff’s key representation is not simply 

illogical, it is contradicted by undisputed evidence.  Moreover, illuminated by discovery, the 

undisputed evidence establishes that plaintiff lacks standing to bring the disparate impact with 

respect to initial assignments and that her claim is untimely.  Summary judgment should 

therefore be granted in favor of Covington on the remaining allegations in Count II. 

BACKGROUND 

A. Facts 

Plaintiff Yolanda Young graduated from Georgetown Law School in 1995.  

(Declaration of Donald Livingston (“Livingston Decl.”), Exh. A at 17.)  Although “a lawyer by 

training,” she is “a writer by calling.”  (Id. at 144.)  “In my heart, I wanted to be a writer,” she 

has explained.  (Id. at 147.)  She has written a book, wrote for newspapers and done radio 

commentary, and she currently hosts an internet blog.  (Id. at 144, 150.)  To the extent that 

plaintiff has practiced law, she has done so as a contract lawyer primarily performing document 

reviews “to pay the bills,” since a writer’s income is inconsistent.  (Id. at 19-26, 145, 150.)    

Immediately after graduating from law school in 1995, plaintiff applied for a 

position as an associate at a few law firms but received no offers.  (Id. at 20-21.)  She has never 

worked as an associate at a law firm -- and, since August 1995, she has not even applied for a 

single associate position.  (Id. at 151.)  To supplement her income as a writer, plaintiff has kept 

her resume on file with legal placement agencies and has often done contract legal work, 

reviewing documents.  (Id. at 23-26, 149.)  During an eight-year period prior to joining 

Covington in 2005, plaintiff worked as a contract lawyer at 10 to 15 firms, including Kelly 
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Huber, Jones Day and Squire Sanders.  In all these positions she did document reviews.  She 

understood that her work and responsibilities as a contract attorney at these firms were different 

from those of an associate; that the associate position was the traditional entry level position for 

lawyers at these firms; and that the criteria for hiring associates at these firms was different -- 

and far more competitive -- than for contract attorneys.  (Id. at 24-28.) 

In February 2005, plaintiff submitted an application to Covington for “a job as a 

staff attorney.”  (Id. at 29; see also at Exh. 5 and 28-32.)  An agency, Legal Placements, Inc., 

which Covington used for this purpose, referred her for the staff attorney position.  (Id. at 29-30.)  

She understood that the staff attorney position at Covington was similar to the contract attorney 

jobs that she had performed for other firms.  She stated on her Covington job application, “I have 

worked as a contract attorney for several years and I understand the C&B job is similar.”  She 

concedes that she understood the Covington position mostly, “if not exclusively,” involved 

document reviews.  (Id. at 31 and at Exh. 5 (emphasis added).)  She assured Covington in her 

application that she had worked with several document review programs, including Concordance 

and Access, because she knew that skill would be important in the staff attorney position.  (Id. 

32-33.) 

Covington had two principal criteria for hiring staff attorneys.  Successful 

applicants needed to (1) be members of the DC Bar, and (2) have prior experience as contract 

attorneys performing electronic document reviews.  (Livingston Decl., Exh. B at 120, 159; Exh. 

C at 20.)  Applicants filled out an application form and, in the Washington office, were 

interviewed by non-lawyers, either from HR or the Paralegal Department.  After May 2005, 

when he was placed in charge of the staff attorney program, Pat Davies, a partner, conducted a 

brief interview before the final decision, with the aim of ensuring that the applicant understood 
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that the job duties consisted of document reviews and nothing more.  (Livingston Decl., Exh. B 

at 122; Exh. C at 20-21.)  Plaintiff satisfied the established criteria for working as a Covington 

staff attorney:  she was a member of the DC Bar when she applied for the staff attorney position 

at Covington, and she had extensive experience as a contract attorney doing document reviews.  

She was hired as a staff attorney in February 2005.   

Although not material for purposes of this motion, Covington’s hiring process for 

associates is very different from, and substantially more competitive than, its hiring process for 

staff attorneys.  Covington’s hiring process for law students or lawyers who seek to be associates 

is elaborate, including multiple interviews by firm attorneys, each of whom assesses the 

candidate with respect to analytic ability, communication skills, interest in the private practice of 

law and other specified criteria.  References are interviewed, usually including law school 

professors, judges for whom the applicant has clerked or others who are in position to comment 

on the candidate’s writing, analytic ability and commitment to the practice of law.  Firm lawyers 

with responsibility for hiring associates then meet to review the candidates and make offers to 

those whose overall records suggest they will be most successful as practicing attorneys.  

(Livingston Decl., Exh. C at 44-49; Exh. B at 182-184.) 

As of February 2005, when plaintiff applied for a staff attorney position at 

Covington, her record included unusually poor law school grades (an average of C or C plus, 

with grades of D in multiple courses) at Georgetown Law Center; no clerkships, no journal 

membership; and eight years of work experience since law school graduation in which she had 

acquired no experience as a lawyer except for temporary jobs as a contract lawyer working on 

large document reviews.  (Livingston Decl., Exh. A at 22-31, 152-53; see also id. Exhs. 4, 5 & 

24.)   

Case 1:09-cv-00464-RBW   Document 47-1    Filed 02/02/10   Page 4 of 14



 

 - 5 - 

Covington conducted annual evaluations of the performance of its staff attorneys, 

including plaintiff.  The evaluations typically took account of the quality of the staff attorney’s 

work, including the rate at which they reviewed documents, the accuracy with which they coded 

documents, their identification of key documents, and their responsiveness to inquiries and 

requests by the associates and partners handling the case, as well as the number of billable hours 

the staff attorney recorded.  Contrary to the unsupported representation by plaintiff’s counsel, the 

undisputed facts show that periodic reviews of work performance of staff attorneys made no 

reference to and did not consider staff attorneys’ law school records or their prior experience as 

judicial clerks. (Livingston Decl., Exh. D at COV-031127; COV-031156; COV-031190; COV-

031200; COV-031231; COV-031284.)1 

During plaintiff’s tenure at Covington, she received two annual performance 

evaluations -- one for 2005 and one for 2006.  (E.g., Am. Compl. ¶ 90, Dkt. no 27.)  The latter of 

these two annual performance reviews was completed on January 5, 2007.  (See Livingston 

Decl., Exh. D at COV-031354 – COV-031357.)   

On August 14, 2007, plaintiff was terminated as a result of a reduction in force.  

Plaintiff filed an EEOC charge on June 5, 2008 and filed this suit on February 24, 2009.  

B. Procedural History 

For purposes of this motion, the relevant history is that plaintiff filed an amended 

complaint on August 21, 2009, which in Count II asserted a new disparate impact claim under 

Title VII of the Civil Rights Act of 1964 (“Title VII”) and the D.C. Human Rights Act 

                                                 
1  For the Court’s convenience, defendant has submitted redacted excerpts from the staff 
attorney evaluations performed at Covington for 2006.  All of the staff attorney performance 
evaluations performed for 2005, 2006, and 2007 have been produced to plaintiff under Protective 
Order, bearing bates numbers COV-030970 to COV-031672. 
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(“DCHRA”).  The new claim challenged “two distinct [employment] policies: a purported “job-

assignment policy” and a purported “non-promotion policy.”  (Slip op., at 15-16.)  Covington 

moved to dismiss the claims in Count II on the grounds that (1) plaintiff lacked standing, 

(2) plaintiff did not include her disparate impact claims in the EEOC charge that she filed, and 

(3) plaintiff’s disparate impact claims are time-barred.  (Dkt. No. 29.)  In an opinion and order 

dated January 28, 2010, this Court dismissed Count II insofar as it sought to challenge the 

alleged non-promotion policy but not as to the disparate impact “job assignment” claim.  (Dkt. 

No. 46, at 19-22.)2 

STANDARD OF REVIEW 

Summary judgment is appropriate when “the pleadings, depositions, answers to 

interrogatories, and admissions on file, together with the affidavits, if any, show that there is no 

genuine issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law.”  Fed. R. Civ. P. 56(c); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322 

(1986); Diamond v. Atwood, 43 F.3d 1538, 1540 (D.C. Cir. 1995). To determine which facts are 

“material,” a court must look to the substantive law on which each claim rests . Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). A “genuine issue” is one whose resolution could 

establish an element of a claim or defense and, therefore, affect the outcome of the action. 

Celotex, 477 U.S. at 322; Anderson, 477 U.S. at 248. 

In ruling on a motion for summary judgment, the court must draw all justifiable 

inferences in the nonmoving party’s favor and accept the nonmoving party’s evidence as true. 

Anderson, 477 U.S. at 255. A nonmoving party, however, must establish more than “the mere 

                                                 
2  The Court also dismissed plaintiff’s common law claim at that time. 
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existence of a scintilla of evidence” in support of its position. Id. at 252. To prevail on a motion 

for summary judgment, the moving party must show that the nonmoving party “fail[ed] to make 

a showing sufficient to establish the existence of an element essential to that party’s case, and on 

which that party will bear the burden of proof at trial.”  Celotex, 477 U.S. at 322.  By pointing to 

the absence of evidence proffered by the nonmoving party, a moving party may succeed on 

summary judgment. Id. 

ARGUMENT 
 

In this motion for partial summary judgment, Covington seeks dismissal only of 

plaintiff’s remaining disparate impact claim in Count II.  In order to assert a disparate impact 

claim, a plaintiff must identify a specific, facially neutral employment practice that has a 

discriminatory impact upon a protected class.  See Griggs v. Duke Power Co., 401 U.S. 424, 431 

(1971); Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 994 (1988); Anderson v. Zubieta, 180 

F.3d 329, 338 (D.C. Cir. 1999); Prince v. Rice, 453 F. Supp. 2d 14, 27 (D.D.C. 2006).  Any 

allegation that defendant used “race-based criteria” in its hiring decisions (see Dkt. No. 46, at 

17), or that defendant’s “job-assignment policy discriminates based on race” (see id. at 18), 

might be relevant to a claim for intentional discrimination, but not to a claim of disparate impact.  

While plaintiff’s allegations of intentional discrimination are entirely without merit, they are not 

at issue in this motion. 

I. PLAINTIFF DOES NOT HAVE STANDING TO ASSERT A JOB-ASSIGNMENT 
CLAIM. 

“In order for an individual plaintiff to have constitutional standing to bring a Title 

VII action, he must show that he was personally injured by the defendant’s alleged 

discrimination.”  Melendez v. Illinois Bell Telephone Co., 79 F.3d 661, 668 (7th Cir. 1996) 

(emphasis added); see also Bacon v. Honda of Am. Mfg., Inc., 370 F.3d 565, 577 (6th Cir. 2004); 
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Coe v. Yellow Freight Sys., Inc., 646 F.2d 444, 451 (10th Cir. 1981).  Thus, for instance, it is 

well-established that “an individual Title VII plaintiff alleging disparate impact” must 

demonstrate “that he was qualified for the position sought.”  Melendez, 79 F.3d at 668; accord 

King v. Stanislaus Consol. Fire Protection Dist., 985 F. Supp. 1228, 1234 (E.D. Cal. 1997) 

(holding that a “plaintiff who fails to establish that he was eligible for the position sought lacks 

standing to sue under Title VII on a disparate impact claim”). 

Here, the undisputed facts prove that plaintiff was not “personally injured.”  It is 

undisputed that, when plaintiff was hired, she did not seek to be assigned to any position at 

Covington other than staff attorney.  She applied for “a job as a staff attorney.”  (Livingston 

Decl., Exh. A at 29.)  Plaintiff plainly stated on the application she submitted to Covington that 

she was seeking a position as a staff attorney.  (Id. at 28-32 & at Exh. 5.)  She understood that 

the staff attorney position at Covington was similar to the contract attorney jobs that she had 

performed for other firms, and she wrote on her application that “I have worked as a contract 

attorney for several years and I understand the C&B job is similar.”  (Id. at 31.)  She concedes 

that she understood the duties of the Covington staff attorney position would mostly, “if not 

exclusively,” involve document review.  (Id.)  She assured Covington in her application that she 

had worked with several document review programs, including Concordance and Access, 

because she knew that skill would be important in the staff attorney position.  (Id. at 32-33 & at 

Exh. 5.)   

Because the undisputed facts show that plaintiff did not apply for a position as an 

associate, counsel or partner, she was not personally injured by any allegedly discriminatory 

hiring policy with respect to those positions.  See Moose Lodge v. Irvis, 407 U.S. 163, 166-67 

(1972) (plaintiff who did not apply for membership in a fraternal organization lacked standing to 
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challenge its discriminatory membership policies); Lathram v. Snow, 336 F.3d 1085, 1089 (D.C. 

Cir. 2003) (holding that Title VII plaintiff must demonstrate that she “applied for and was denied 

an available position” in order to state a prima facie case of discrimination (emphasis in 

original)). 

The uncontroverted evidence also makes clear that the reason plaintiff failed to 

apply for an associate position at Covington was her lack of interest in a position as an associate 

at a law firm.  Since August 1995 she has never applied -- not even once -- for a position at a law 

firm as an associate (nor as a counsel or partner).  Instead she has chosen to work only as a 

contract or staff attorney performing document reviews.  She made this choice because, “[i]n my 

heart, I wanted to be a writer.”  (Id. at 147.)  (See also id. at 144 (Although “a lawyer by 

training,” she is “a writer by calling.”))  As plaintiff herself has stated, she “frankly, ha[s] little 

interest in practicing law.”  (Id. at Exh. 19 p. 2.)  Thus, the undisputed evidence precludes an 

argument by plaintiff that she chose not to apply for an associate position at Covington only 

because “such an application would have been futile.”  Lathram, 336 F.3d at 1089.   

In short, because the undisputed facts show that plaintiff herself was not 

personally injured by Covington’s hiring criteria, she has no standing to assert a disparate impact 

claim directed at the application of those criteria.   

II. Plaintiff’s Claim With Respect To Initial Job-Assignments Is Time Barred. 

The Court explained that plaintiff’s disparate impact claim with respect to her 

“initial assignment” as a staff attorney in February 2005 is time barred unless the continuing 

violation doctrine is applicable, and at least one alleged violation relating to her assignment 

claim occurred in the year prior to June 5, 2008 when she filed an EEOC charge (for purposes of 

her claim under the DC Human Rights Act) or 300 days before June 5, 2008 , i.e., August 10, 

2007 (for purposes of the Title VII claim).  In other words, plaintiff’s disparate impact claim is 
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time-barred in its entirety unless an alleged violation occurred after June 5, 2007.3  The 

undisputed facts demonstrate that there has been no such alleged violation during this period.  

In denying Covington’s motion to dismiss plaintiff’s disparate impact job-

assignment claim on statute of limitations grounds, the Court concluded that plaintiff’s disparate 

impact initial assignment claim might be timely based on the representation by plaintiff’s 

counsel that Covington’s job-assignment criteria were re-applied or “replicated” in plaintiff’s 

subsequent “annual performance evaluations.”   

Thus, the Court stated: 

[I]t is the plaintiff’s position that the initial assignment criteria are 
replicated because “[e]ach evaluation reinforced and recapitulated 
the adverse job-assignment criteria and policy that Covington used 
for initial job assignments.” . . . . [A]t this stage in the case, the 
benefit of all reasonable inferences must be construed in favor of 
the plaintiff and because it is at least plausible, even if only 
minimally, that Covington utilized discriminatory criteria as part of 
its annual performance evaluations of its attorneys, the plaintiff is 
entitled to benefit of that doubt. Therefore, the Court cannot 
dismiss the plaintiff’s disparate-impact claim as untimely because 
it is based upon the theory that Covington’s initial job-assignment 
policy was racially discriminatory and that she was subjected to it 
each time her job performance was evaluated, the last evaluation 
having occurred within the governing statute of limitation periods. 

(Dkt. No. 46, at 18-19 (citation omitted) (first alteration in original) (emphasis added).)  

Although, as the Court noted, “[t]he exact nature of the job-assignment policy being challenged 

                                                 
3   Defendant respectfully submits that the continuing violation doctrine has no application 
to plaintiff’s disparate impact claim because it is premised upon an alleged discrete act of 
discrimination (e.g., assignment to a staff attorney position).  See National R.R. Passenger Corp. 
v. Morgan, 536 U.S. 101, 111-14 (2002) (rejecting applicability of the continuing violation 
doctrine to discrete, allegedly discriminatory acts such as hiring and promotion and holding the 
doctrine applicable only in the context of a hostile environment).  Even before Morgan limited 
the continuing violation theory, however, defendant is aware of no cases where alleged 
discrimination in evaluations was deemed to have “continued” alleged discrimination in hiring. 
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by the plaintiff is unclear” (id.),4 plaintiff “appears to challenge Covington’s use of “law school 

grades, journal membership, and clerkship experience” in its initial associate hiring decisions.  

(Id. at 18 (citing Am. Compl. ¶ 125, Dkt. No. 27).)  As the Court further observed, it is logical 

that “law school grades, journal membership, and clerkship experience” would not continue to 

play any role in evaluations “once actual job performance and demonstrated skill become first 

known by an employer.”  (Id. at 18-19.)  Nevertheless, the Court accepted the contrary 

representation of plaintiff’s counsel as “at least plausible, even if only minimally.”  (Id. at 19.)   

As the Court anticipated, the undisputed facts demonstrate that plaintiff’s 

“minimally plausible” allegation cannot be sustained.  First, plaintiff did not receive an annual 

evaluation during the 300-day or one year limitations period prior to her filing an EEOC charge.  

Plaintiff’s last annual evaluation was dated January 5, 2007, which is 18 months prior to her 

filing the charge.  Thus, none of her annual evaluations can render her initial assignment claim 

timely.  Second, all of the performance evaluations of plaintiff and the other staff attorneys have 

now been produced in discovery.  And, not surprisingly, those documents show that Covington’s 

2007 evaluation of plaintiff’s 2006 job performance as a staff attorney does not take account of 

or reference her law school grades, the fact that she was neither a journal member nor a judicial 

clerk, nor any other aspect of her experience prior to her Covington employment.  Rather, the 

evaluations consider only her job performance as a staff attorney, including the quality and speed 

                                                 
4  Plaintiff’s inability clearly to point to a specific, facially neutral employment policy 
represents an independent basis upon which this Court could dismiss plaintiff’s disparate impact 
claim.  See Wards Cove Packing Co. v. Atonio, 490 U.S. 642, 109 S. Ct. 2115, 2124-25, 104 
L.Ed.2d 733 (1989); Gilty v. Village of Oak Park, 919 F.2d 1247, 1254 (7th Cir. 1990); 
Csicseri v. Bowsher, 862 F. Supp. 547, 574 (D.D.C. 1994).  
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with which she reviewed and coded documents.5  Likewise, the evaluations of the other staff 

attorneys in 2007 focus only on their job performance at Covington reviewing documents -- not 

the qualifications they presented at time of hire.6  

The only evaluation process completed in the relevant statute of limitations period 

for plaintiff was the assessment done in connection with the August 2007 reduction in force.  

There is no evidence, however, that law school grades or other pre-Covington experience were 

used or considered in this decision.  One associate rating plaintiff for this purpose explained, for 

example, that:  

                                                 
5  Plaintiff’s evaluation reads, in part:  “In both matters Yolanda was considered a hard 
worker.  She applied herself well to the task of coding documents for responsiveness, 
confidentiality, and privilege.  She is responsive to instructions and queries concerning her work 
and has generally kept a positive attitude.  Yolanda’s normal review pace is significantly lower 
than the average pace and although her coding is generally accurate, her error rate is the among 
the highest for the team.  She could improve in both of these areas.” (Livingston Decl., Exh. D at 
COV-031354.) 
6  One evaluation, for example, had the following comments on the work of the staff  
attorney: 

He was efficient and accurate in the calls he made regarding the 
relevance, privilege, and importance of documents.  [XX] assisted 
in making sure the document review system worked – that it was 
rational, that staff attorneys knew their assignments, and that the 
lawyers leading the review were aware of issues related to the 
review.  (Livingston Decl., Exh. D at COV-031200.) 

Another evaluation addressed the staff attorney’s performance as follows: 
[WW] was very responsive to my calls and emails, and always 
answered my questions in a cheerful and well-informed way.  She 
was able to recall documents she had reviewed weeks earlier, and 
was able to explain her reasoning on privilege calls quickly and 
thoroughly.  Upon review, [WW’s] judgment was virtually always 
correct, and it was clear that she put a great deal of thought into her 
review and her document descriptions in the log.  In addition, 
[WW] was very speedy in her work.  (Livingston Decl., Exh. D at 
COV-031231.) 
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I thought that everyone on the team . . . had a good personality and 
was getting along well.  And that if I was going to do some sort of 
ranking, I would try to do it based on something objective . . . and 
so the . . . most objective thing I’d done in that time period was a 
quality control review.   

(Livingston Decl., Exh. E at 50-51.)   

On the quality control review, although the performance of the staff attorneys was 

“good,” this associate determined plaintiff’s accuracy “stood out on the report as being not 

good.”  Her performance was “significantly different from the other people on the team.”  (Id. at 

40-41.)7  On the basis of the quality control review, this associate gave plaintiff a low rating (2.5 

on a 1-3 scale, with 3 being the lowest).  Plaintiff’s performance ratings from other associates for 

whom she worked were also low -- a 2 and a 3.  (Livingston Decl., Exh. F at 40-41.) 

Accordingly, because plaintiff’s evaluations were based entirely on her 

performance while working as a staff attorney, these evaluations cannot resuscitate her otherwise 

untimely job-assignment claim.  

                                                 
7  Bieluch performed the quality control review by personally coding a substantial number 
of documents and comparing the results with those obtained by the staff attorneys.  (Livingston 
Decl., Exh. E at 25-32.) 
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CONCLUSION 

Because plaintiff applied only to be a staff attorney, she could not have been 

injured by any hiring criteria that would have a disparate impact on African Americans who 

sought to be hired as associates, counsel or partners.  Plaintiff therefore lacks standing to assert 

such a disparate impact claim.  Similarly, because plaintiff did not receive an annual evaluation 

during the applicable limitations period, and because her evaluations did not take into account 

pre-Covington experience, her disparate impact claim is untimely.  Accordingly, Count II of the 

Amended Complaint should be dismissed. 
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