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§UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

__________________________________________ 
       ) 
UNITED STATES OF AMERICA   ) 
       ) 
 v.      ) CRIMINAL ACTION 
       ) 
NING YE      ) NO. 1:08-CR-324 (RJL) 
__________________________________________) 
 

DEFENDANT’S MOTION TO DISMISS THE INDICTMENT 
AS VIOLATIVE OF DEFENDANT’S FIFTH AMENDMENT RIGHTS 

 
NOW COMES Defendant NING YE, by and through undersigned counsel, and pursuant 

to Fed. R. 12(b)(3)(A) & (B), moves this Court to dismiss the Indictment in this case, on the 

ground that it violates this Defendant’s rights under the Fifth Amendment to the United States 

Constitution, and is defective and inherently incapable of supporting a valid conviction. 

OVERVIEW 

The Fifth Amendment to the United States Constitution provides, in pertinent part, as 

follows:  “No person shall be held to answer for a capital, or otherwise infamous crime, unless 

on a presentment or indictment of a Grand Jury….”  It is axiomatic that a criminal defendant 

cannot properly be convicted of any felony offense on which a grand jury has not indicted him. 

The problem with the instant indictment is that each of its counts allege a variety of 

different activities specified in 18 U.S.C. § 111, to wit:  that “Defendant NING YE did 

unlawfully and knowingly forcibly assault, resist, oppose, impede, intimidate, or interfere with” 

two Deputy U.S. Marshals, with each named in a separate count of the indictment.  The defense 

readily concedes that there is a way in which a grand jury can properly charge a defendant with 

multiple criminal activities set forth in a criminal statute; this happens every day.  The problem 
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for the Government here is that the accepted method was not utilized in the instant case.  The 

problem is fatal, violates the Fifth Amendment, and requires dismissal of this indictment. 

ARGUMENT AND CITATIONS OF AUTHORITIES 

The method traditionally utilized by the Government to properly charge a defendant with 

different types of offenses set forth in a single criminal statute is sometimes referred to as the 

“conjunctive/disjunctive rule.”  Under this rule, the grand jury may charge in the conjunctive, 

and the petit jury may convict in the disjunctive.  See, e.g., Turner v. United States, 396 U.S. 

398, 420 (1970) (“[When] a jury returns a guilty verdict on an indictment charging several acts 

in the conjunctive, … the verdict stands if the evidence is sufficient with respect to any one of 

the acts charged.”).   See also United States v. Brown, 504 F.3d 99, 104 (D.C. Cir. 2007) (“It is 

well established that if a criminal statute disjunctively lists multiple acts which constitute 

violations, the prosecution may in a single count of an indictment or information charge several 

or all of such acts in the conjunctive and under such charge make proof of any one or more of the 

acts, proof of one alone, however, being sufficient to support a conviction.”) (citations omitted). 

The problem in the instant case is that the grand jury did not indict in the conjunctive.  

It indicted in the disjunctive.  As noted above, each Count alleges that this Defendant did 

“forcibly assault, resist, oppose, impede, intimidate, or interfere with” a Deputy U.S. Marshal.  

This language, likely crafted by the Government, creates serious Fifth Amendment problems. 

First, because the case was indicted in the disjunctive, there is no way to know if a 

sufficient number of grand jurors found probable cause to believe that any one of these specific 

alleged activities occurred.  More specifically, some grand jurors may have voted to indict based 

on the “assault” allegation, while others may have voted to indict based on “resist” or “impede” 

allegations.  While together a sufficient number of grand jurors may have thus supported this 
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disjunctive indictment overall, there is no assurance that the requisite number of grand jurors 

agreed on any one of these alleged crimes.  Much like a duplicitous indictment can deprive a 

defendant of his right to a unanimous petit jury, an indictment in the disjunctive is inherently 

defective, since it allows disparate votes of a grand jury to be cobbled together, with no 

guarantee that the grand jurors agreed to find probable cause on any particular criminal act with 

which this Defendant is now charged.  As a result, Mr. Ye has been deprived of his Fifth 

Amendment right to have the individual felony charges filed against him first determined by a 

grand jury.  See Stirone v. United States, 361 U.S. 212, 217 (1960) (“defendant’s substantial 

right to be tried only on charges presented in an indictment returned by a grand jury”)  

Even if the Government might be able to overcome this first hurdle, and somehow show 

that there was no cobbling of votes in the grand jury that was split among these different theories 

of criminal wrongdoing charged, it faces a larger problem:  On a going-forward basis, it will be 

difficult to guarantee that any conviction the Government may achieve at trial will be based on a 

criminal theory on which that the grand jury agreed and found probable cause.  Stated more 

specifically, if a petit jury at trial were to decide, for example, that this Defendant was somehow 

guilty of “assault[ing]” the Deputy U.S. Marshals, the question remains:  did a sufficient number 

of grand jurors find probable cause for that offense?  We do not know.  Many grand jurors might 

have instead returned the indictment based on its “resist” or “impede” allegations, and still voted 

for the overall indictment based on its disjunctive language.  In short, there is no way to know if 

any individualized offense of conviction will be based on a theory of criminal wrongdoing that 

the grand jury charged.  Because there can be no assurance that Mr. Ye will be convicted only of 

felonious conduct on which he was indicted, the indictment should be dismissed. 
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The Government’s best chance of salvaging this indictment would be if this petit jury is 

required to return a verdict finding this Defendant guilty only if it determines that each of the 

criminal acts alleged in the indictment occurred.  If that were to occur, this process would at least 

overcome the second problem noted above.  The problem for the Government, however, is that it 

still would not overcome the first problem noted above.  Accordingly, dismissal is warranted. 

As noted, none of these problems arise in a traditional “conjunctive/disjunctive” context.  

Where the grand jury indicts in the conjunctive, there is never any problem, for even if the petit 

jury convicts in the disjunctive, we know that the grand jury found probable cause on that 

particular offense.  But that is not what we have here.  This indictment is fatally defective, and it 

must be dismissed.   

WHEREFORE, the Defendant moves this Court to dismiss the instant Indictment.  Given 

the nature of this case, the various attendant delays that have already occurred, and the other 

equities involved herein, the defense also submits that this Court should seriously consider 

exercising its discretion to direct that the dismissal be entered with prejudice. 

 

Respectfully submitted, 

      ________/s/_________ 
     Gregory S. Smith 

D.C. Bar No. 472802 
913 East Capitol Street, S.E. 
Washington, D.C. 20003 
(202) 460-3381 
Counsel for Defendant Ning Ye 
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