
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
NIKITA PETTIES, et al.,   ) 
      ) 
 Plaintiffs,    ) 
      )      Civil Action No. 95-0148 (PLF)  
 v.     )   
      ) 
THE DISTRICT OF COLUMBIA,  ) 
et al.,     .  ) 
      ) 
 Defendants.    ) 
____________________________________) 
 

DEFENDANTS’ MOTION TO VACATE ORDERS  

 
RELATING TO STUDENT TRANSPORTATION 

Pursuant to Fed.R.Civ.P. 60(b)(5) and (6), Defendants respectfully move the 

Court to vacate this Court’s November 14, 2011 Order (Docket No. 1952) and all orders 

relating to transportation, thus restoring  the transportation system for special education 

students to the full control of the authorities of the District of Columbia. 1

A safe, efficient, timely, and fully functional transportation system for special 

education students of the District of Columbia is in place, has been operating 

successfully, and is demonstrably durable.  This major institutional reform has occurred 

during a transition period supervised by the Court and Mr. Gilmore, the Supervising 

Court Master (SCM) (formerly Transportation Administrator) as set forth by the May 5, 

2010 Transition Order (Docket No. 1786).  During this transition period, significant 

changed circumstances have occurred through the commitment of the District leaders, 

with continuing communication among the SCM, Plaintiffs’ counsel, the Office of the 

   

                                                 
1 The November 2011 Order provided, among other things that the Transition Period would be extended 
until October 31, 2012, or until further Order of this Court (Order at 8). See also, Exhibit A to Defendants’ 
Memorandum accompanying this Motion 
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 2 

State Superintendent of Education (OSSE), and the Office of the City Administrator.  The 

reforms have been conducted under the leadership of Superintendent Hosanna Mahaley, 

and the OSSE Director of Transportation, Ryan Solchenberger, in conformance with the 

restructuring set forth in the Transition Order, paving the way to restore oversight to the 

Defendants. Consistent with applicable case law as discussed in the accompanying 

memorandum of points and authorities, these significantly changed circumstances merit 

returning administrative control back to the government. 

 The goals of the Court and Mr. Gilmore, spelled out in the Transition Order, 2 

have been achieved by the Defendants in a progressively comprehensive manner and 

regularly reported to the Court, the SCM, and Plaintiffs’ counsel.  Through monthly 

reports in the fall of 2011 and weekly data reports in the spring of 2012, Defendants have 

demonstrated a continued ability to provide safe and reliable student transportation to 

over 3,300 students, in compliance with the thirty-four (34) performance metrics set forth 

in Exhibit Q of the Transition Order. The Defendants certify that they are compliant with 

all thirty-four (34) metrics at the time of filing of this Motion.3

 The SCM previously instructed that a viable student transportation system 

depends on two key indicators, the first two (2) of the thirty-four (34) metrics: attendance 

of the drivers and attendants, and on-time arrival at the schools.  As evidenced in further 

detail in the memorandum and accompanying exhibits submitted herewith, OSSE is 

demonstrating durable compliance in both areas.  

   

                                                 
2 May 5, 2010 Order Establishing Procedures for Transition of the Department of Transportation Back to 
Control of the District of Columbia (Doc. 1786) (Transition Order) (Docket No. 1786). 
3 See, Declaration of Ryan Solchenberger, Director of Transportation (Solchenberger Decl.), Exhibit B to 
Defendants’ Memorandum accompanying this Motion. 
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 In January 2012, OSSE certified compliance with its driver and student aide 

attendance performance standard of 93%. Compliance with this vital component of 

successful student transportation operations remains constant.  Equally, if not more 

importantly, OSSE also is successfully achieving the 94% average on-time arrival metric 

under the twenty-minute on-time arrival window set forth in Exhibit Q of the Transition 

Order (arrival no later than 10 minutes before bell time and /no earlier than 30 minutes 

before bell-time); and has far exceeded this percentage in the expanded on-time arrival 

time experiment during this spring’s Demonstration Project. 4

 As described in detail in the attached Declaration of Ryan Solchenberger, 

beginning in August 2011, OSSE updated its Automatic Vehicle Locator System (AVL) 

based on a state of the art Global Positioning System (GPS).  All OSSE vehicles in 

service have GPS capability.  This system reports vehicle locations, speed, and time of 

entry into defined school areas (“geo-zones”) at two-minute intervals.  The GPS system 

detects geo-zone arrivals on-time or out-of-time with certainty to a second’s accuracy, 

giving OSSE a sophisticated tool to identify impediments and conditions affecting 

performance, along with an ability to make daily adjustments to maintain on-time arrival.  

In this regard, the parties agreed in March to use the GPS reporting system to try out a 

demonstration project measuring performance with an expanded window for on-time 

arrival.

   

5

                                                 
4 On March 22, 2012 the parties and SCM agreed to a demonstration project relaxing the on-time standard 
set forth in Exhibit Q of the Transition Order of May 2010 as explained more fully in the Declaration of 
Ryan Solchenberger, Exhibit B to Defendants’ Memorandum accompanying this Motion. (Solchenberger 
Decl. Exhibit B).  

  

5 Id.  
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 Although the expanded on-time standard has been a useful exercise, the District is 

consistently reporting an average of 94% on-time arrival in compliance with Exhibit Q of 

the Transition Order.6

Based on GPS data reported pursuant to the Demonstration Project Agreement,  

   

between March 22 and June 14, 2012,7  OSSE attained a 97.2% punctual drop-off rate 

under the expanded 5/35 minute on- time arrival standard.  During this period of time, the 

GPS  data supplied to the SCM and parties also demonstrated consistent improvement in 

the Exhibit Q standard 10/30 on-time arrival, so that OSSE now consistently reports on-

time arrival meeting the 94% benchmark specified in Exhibit Q.  In fact, OSSE reports 

performance for March 22-June 14, 2012, that averages or exceeds 94% on- time arrival 

under the 10/30 standard.8

 Although not specifically part of the performance metrics, the parties also agreed 

as part of the Demonstration Project to address the safety of multipurpose vehicles. 

Plaintiffs’ expert, as well as the District’s expert, confirmed the District’s finding that use 

of a multipurpose vehicle does not violate any federal requirements; and to varying 

predictable degrees, each agreed that multipurpose vehicles are not an unsafe mode of 

student transportation.  Although plaintiffs’ expert would prefer the use of a school bus at 

all times, he did not dispute the fact that the decision is within the legal parameters for the 

    

                                                 
6 Averaging is necessary to accommodate days when there are Beltway or other accidents, significant 
inclement weather, or other significant traffic/school regularity disruptions. 
7 OSSE expended a lot of time and resources on the Demonstration Project, which was done at the initiative 
and on the recommendation of the SCM. It was understood, at least implicitly, that if the Defendants met 
the on-time arrival metrics during the months of the project (which they did), the SCM would support the 
District’s request to exit court supervision under the transportation orders. In fact, the purpose of the 
Demonstration Project was to reduce issues in order to enable the District to exit the Transportation Orders 
at date earlier than contemplated by the Court’s November 2011 Order.   
8 In fact, the overall average punctuality in the last two weeks of the school year to June 14, 2012, exceeded 
94%, with numerous days over  95% punctuality.  Further, the Southwest Terminal achieved 100% 
punctuality 3 times in May 2012.   
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District to make.  The plan to modernize the fleet with alternate modes of transportation 

was discussed throughout the fall of 2011, and was formalized in January 2012, based 

upon a legal analysis requested by the SCM and provided to plaintiffs’ counsel as well.9

 The totality of circumstances and the record herein demonstrate that the District is 

managing a safe and reliable student transportation system for special education students.   

The District has earned the right to have the transportation orders vacated now.  It is 

making making sound management decisions, supporting strong leadership, and 

adequately funding the system. Under these circumstances, the District should not be 

required to wait until the beginning of the school year, October 2012, or some other 

arbitrary date to end court supervision.  There can be no doubt that continued court 

supervision and “monitoring” by plaintiffs is expensive, disruptive, and causes the 

diversion of time and resources better spent on focusing on management of the 

transportation system.

  

These types of choices, after giving due consideration to the views of others -- such as 

parents – should be within the purview of rational options for the District government to 

decide.   

10

                                                 
9 See, Opinion of OSSE Office of General Counsel, January 12, 2012, (Solchenberger Decl., Exhibit B, 
Attachment 2), attached to Defendants’ Memorandum accompanying this Motion. As discussed in detail in 
accompanying documentation, the multipurpose vehicles will carry one wheel chair student or up to 6 
ambulatory students in addition to one driver and one attendant for a total of 8 persons at any one time. 
These vehicles, outfitted with additional specifications, provide a safe, reliable and practical alternative 
promoting the safety and well being of medically fragile students, including additional benefits such as 
efficient heating and cooling and other added environmental features.  The use of multipurpose vehicles as 
alternate methods of student transportation has become a common practice in other states, and has been so 
for more than a decade. 

  Especially in the beginning of the school year, with so many 

additional and new variables which typically arise, District officials need to spend their 

time focusing on the safe, timely, and reliable transportation system that has been 

10 The District already has spent over $16 million on this case under judicial supervision and there is no 
valid reason to perpetuate these costs in these times of fiscal austerity. The District should be relieved of 
this unduly expensive, and now unnecessary, exercise so it can better spend its funds on other 
governmental matters which require these resources. 
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developed and now is in place, and not on answering questions by outsiders, generating 

unnecessary reports, and being consistently subjected to unnecessary scrutiny.11

 With compliance in all thirty-four Exhibit Q performance metrics specified by the 

May 5, 2010 Transition Order, continuing commitment to this system, and demonstrated 

durability, the District requests that the Court return to the District government full 

authority with regard to the student transportation system, and vacate the Transition 

Order along with all  prior orders subsumed by the Transition Order and all later orders, 

including the November 14, 2011 order, governing student transportation.

 

12

 This motion is consistent with Fed.R.Civ.P. 60(b) (5) and (6) which provides 

relief from orders when continuing to apply them prospectively is no longer equitable.  A 

comprehensive memorandum of points and authorities with a Declaration and exhibits 

supports this motion.   

  The District 

requests a hearing on this motion at the Court’s earliest opportunity this summer and a 

decision on its motion prior to the beginning of the school year.  This is important so that 

the District can commence operations with school transportation firmly returned to its 

authority for management and to avoid any continuing unnecessary fiscal expenditures 

associated with court supervision of its transportation system, 

A proposed order is submitted herewith.   

 
 
 
                                                 
11 At the beginning of the 2011/2012 school year, DOT personnel spent a large amount of time and 
resources responding to additional questions as the processes for school readiness continued, as well as 
retrieving and providing documents about operations and business processes.  It also was required to 
continually submit personnel to interviews. While this particularized scrutiny during critical school start-up 
may have been justified then because of previous deficiencies, it is not justified now based on the District’s 
current performance. 
12 See Exhibit A, attached to Defendants’ Memorandum accompanying this Motion. 
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Respectfully submitted, 
 
                                                        
IRVIN NATHAN 
Attorney General for the  
District of Columbia    
 
ELLEN EFROS 
DEPUTY ATTORNEY GENERAL 
Public Interest Division 

 
GRACE GRAHAM 
Chief, Equity Section  
 
  /s/__________________ 
DANIEL A. REZNECK 
Senior Assistant Attorney General 
441-4th St., N.W., 6th

Washington, D.C. 20001 
 Floor So. 

 (202) 724-5691 
daniel.rezneck@dc.gov 

 
Counsel for Defendants 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
NIKITA PETTIES, et al.,   ) 
      ) 
 Plaintiffs,    ) 
      )      Civil Action No. 95-0148 (PLF)  
 v.     )   
      )  
THE DISTRICT OF COLUMBIA,  ) 
et al.,     .  ) 
      ) 
 Defendants.    ) 
____________________________________) 
 

DEFENDANTS’ MEMORANDUM IN SUPPORT OF MOTION  
TO VACATE ORDERS RELATING TO TRANSPORTATION

 
  

 
INTRODUCTION 

For the reasons set forth herein, the Defendants respectfully submit that the time has 

come to vacate this Court’s November 14, 2011 order (Docket No. 1952),1

                                                           
1 The November 14, 2011 Order provided, among other things, that the Transition Period would be extended until 
October 31, 2012 or until further Order of this Court (Order at 8) (Docket No. 1952). 

 and all orders relating 

to transportation (see List of Orders, Exhibit A) -- to restore the transportation system for special 

education students to the full control of the authorities of the District of Columbia before the 

2012/2013 School Year commences.  A safe, efficient, durable, fully functional transportation 

system is now in place, under the supervision of officials at the Office of the State 

Superintendent of Education (OSSE). (Ryan Solchenberger Declaration, Exhibit B 

(Solchenberger Decl.)). The dysfunctional system of prior years is gone, and the substantial 

administrative and legal costs associated with judicial oversight now are no longer required. The 

goals of the Court and Mr. Gilmore, the Supervising Court Master (SCM) (formerly the 

Transportation Administrator), for institutional reform of the student transportation system have 
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been achieved in a mutually cooperative manner. Defendants have been working closely with 

Mr. Gilmore in compliance with the objectives he identified in the Transition Plan set forth in 

Exhibit Q, to this Court’s Order dated May 5, 2010,Establishing Procedures for Transition of the 

Division of Transportation Back to “Control of the District of Columbia” (May 2010 Transition 

Order) (Docket No. 1786).    The May 5, 2010, Order, entered by consent, mapped out the 

compliance metrics for returning operational responsibility to the District by incorporating the 

Transition Plan the SCM developed in 2009 (Transition Plan).2

  When the Court issued the May 2010 Order it was based in part on a finding that:  

  

 …the Transportation Administrator has advised the Court that the 
Division  of Transportation is consistently providing safe, timely, 
and appropriate transportation services to eligible District of 
Columbia special education students and that in his judgment it is 
appropriate to initiate a process of transition of the Division of 
Transportation back to the management of the District of 
Columbia, under a set of safeguards to assure the continued 
provision of safe, timely, and appropriate transportation services 
during a transition period in which the District of Columbia will 
resume day-to-day responsibility for the operation of the 
transportation program.   
 

Order of May 5, 2010 at 1-2. 

 Performance during the 2011-2012 school year demonstrates that ending the transition 

period now is appropriate and consistent with the Supervising Court Master’s Report of October 

10, 2011 (Docket No. 1940) where he stated: 

                                                           
2 The May 5, 2010, “Transition Order” incorporated and set forth by reference a “Transition Plan”.  The Transition 
Plan had been formulated by Mr. Gilmore as Transportation Administrator and conveyed to Peter J. Nickles, 
Attorney General for the District of Columbia, on April 15, 2009, as a plan for the eventual transition of the 
Transportation Division back to management by the District of Columbia.  On May 15, 2009, the plan was accepted 
by the District of Columbia and submitted to the Court as Exhibit Q (hence also “Exhibit Q”) to Defendants’ Reply 
Brief in Support of its Motion to Vacate the Payment Orders (Docket No. 1643-3).  The Transition Plan developed 
by Mr. Gilmore in 2009, accepted by the Defendants in 2009, and incorporated in the Court’s Transition Order in 
May 2010, contains, among others things, Tasks and Performance Standards to ensure an appropriate evaluation of 
the transition progress of Defendants.  The Performance Standards, also known as ‘metrics’, number thirty-four (34) 
and include punctuality and attendance as key. Taken together the Transition Plan mapped out the compliance for 
returning operational responsibility to the District. 
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In recognition of the efforts defendants are making to come into 
compliance, I will represent that, if during the course of this year, 
they are able to demonstrate to me that they have come into 
durable compliance with the Court’s Orders and that they will be 
able to remain in compliance at the beginning of the 2012/2013 
School Year, I will come to the court and recommend termination 
of the Transition Order at an earlier time [than October 31, 2012]. 
 

That demonstration has been made. Based on the record before this Court, and in 

consideration of legal precedent favoring dissolution of remedial court oversight once systemic 

institutional changes have been made and demonstrated to be durable, it is appropriate to return 

these functions to the District government, eliminating the added burden of oversight fees  

which, to date, have amounted to approximately $6.8  million dollars in total attorney fees paid 

since the beginning of this case through August 31, 2010,3

 
I.  HISTORICAL DEFICIENCIES HAVE BEEN ELIMINATED 

 and the approximately $9.7 million 

dollars recorded paid as of June 18, 2012, for administrative  oversight performed by or on 

behalf of  the SCM since his appointment in 2003. Given the demonstration of sustained 

performance and under the totality of circumstances discussed herein, such judicial oversight is 

no longer necessary or in the public interest.   

 
This case began in 1995 with a focus on payments to private providers, payment disputes, 

and other payment issues.  The transportation issues were added to the case shortly thereafter.4

Two years into the case, ongoing complaints led to the appointment of Special Master Baach in 

July 1997 (Opinion and Order of Reference, July 8, 1997 (Docket No. 380)) for two limited 

purposes: to monitor and enforce a Transportation Plan (Plan) and to facilitate communication 

and coordination with respect to class members of the LaShawn Receivership. (Docket No. 380, 

    

                                                           
3  This number does not even take into account fees not yet remitted to the District for payment for 2011 and 2012.  
It also does not include the fees paid to Special Master Baach. 
4 See, e.g., Petties v. District of Columbia, 888 F. Supp. 165, 171 (D.D.C. 1995). 
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pages 5/6). Between 1997 and 2003, the Special Master, in addition to addressing vendor 

payment issues, also was called upon to address student transportation.  One of the first issues 

was the insufficient number of buses to transport the student population.  Based on the Special 

Master’s Report that court intervention was needed to enforce the Plan that there be adequate 

numbers of buses, the court entered the Order of December 22, 1997, “Re Bus Acquisition” 

(Docket No. 435), including abatement of fines accumulated for prior violations of orders upon 

compliance. By the late 1990’s and early 2000’s, the Special Master’s annual and supplemental 

Reports documented issues with punctuality, bus acquisition, management, attendance standards, 

and other Plan objectives.    

A. Court Appointed Officials and Operational Standards 

 In January 2003, Plaintiffs moved for the appointment of a Receiver. At the time, 

according to a Report by Mr. Gilmore presented to the Court in 2009, 5

Between 2003 and 2009, the Transportation Administrator worked with District officials 

to restore quality school transportation for special education students, raising average on time 

delivery, eliminating absenteeism, reducing fleet leasing and maintenance contracts, introducing 

 the estimated average on-

time performance was 35%-45%, with absenteeism over 20%, the existence of costly fleet 

leasing and maintenance contracts,  the absence of bus tracking systems, low morale, and 

insufficient training.  The parties agreed to appoint an independent Transportation Administrator 

to manage, supervise, and assume responsibility for the operations of DCPS’s Transportation 

services, while permitting the government of the District of Columbia to remain involved and 

responsible for its obligations. A Consent Order Appointing Transportation Administrator 

(David Gilmore, Gilmore Kean, LLC) was entered on June 25, 2003 (Docket Nos. 1117/1118). 

                                                           
5 “Re-Opening the Pathway to Education: Restoring Quality School Transportation in the District of Columbia-A 
Workplan for the Future of the District of Columbia Public Schools Division of Transportation”, David Gilmore, 
Court-appointed Transportation Administrator, July 31, 2009 (pg. 6) 
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new technology tools, comprehensive training programs, and better relations with union 

employees.   

On this basis of progress, as noted above, the parties agreed to a  Transition Plan (also 

referred to as Exhibit Q) approved as part of the  May 2010 Order which established the thirty-

four (34) Performance Standards  Mr. Gilmore identified the indicia of  a well-functioning, 

durable transportation system including: a reduction in absenteeism (a 93% monthly rate of 

attendance for drivers and attendants); and an increase in punctuality (a 94% monthly average 

rate of on-time delivery to school (no more than 30 minutes and no less than 10 minutes before 

the start of school). Other metrics address specific measures to assess operational compliance 

and success in transition for student ride times, routing, licensure, maintenance, inspections, 

hiring and employment screening, procurement, and resource allocation, among others. (See May 

2010 Order, Exhibit Q, Docket No. 1786). In addition to the specific metrics, Exhibit Q, 

prescribes a number of tasks to be met including using buses meeting national standards, and 

moving to alternate methods of transportation. (Task 3/J).  

 As such the May 2010 Order sets forth a comprehensive roadmap of the necessary 

criteria to exit administrative oversight and return full responsibility for student transportation 

back to the District of Columbia. (Docket No. 1786, page 2). This order also returned daily 

operational responsibilities from Mr. Gilmore as Transportation Administrator, to District 

employees. By consent, the District took over daily operational responsibilities, retaining Mr. 

Gilmore in the newly created position of Supervising Court Master (SCM). Under these terms he 

has oversight of the District of Columbia’s implementation of the Transition Plan, and authority 

to resume control under certain conditions if a material breach occurs.  The original October 1, 

2010, timeframe for expiration of the transition period, has been extended several times, and is 
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currently set to expire on October 31, 2012, by virtue of the November 14, 2011 Court order 

(Docket No. 1952).6

B. 2012 Compliance Demonstration Project 

 In light of this history and the District’s compliance with the Transition 

Plan performance standards established two years ago, it is appropriate at this time to release the 

District from continuing oversight.   

With compliance in all but “on-time performance” evident by February 2012, and given 

the accuracy of the GPS system to track bus arrival times, the parties were drawn into 

consultations culminating in an agreement by March 22, 2012, the “Demonstration Project” (See 

Exhibit C).  The parties agreed to determine how punctuality rates might be enhanced if certain 

arrival time standards were relaxed. (The project is described in Exhibit C).   OSSE expended a 

lot of time and resources on the Demonstration Project, which was done at the initiative and on 

the recommendation of the SCM. It was understood, at least implicitly, that if the Defendants 

met the on-time arrival metrics during the months of the project, the SCM would support the 

District’s request to exit court supervision before the commencement of the new school year. 

(See Exhibit C, page 6) .   

During the demonstration project, the expanded window for on-time arrival demonstrated 

a 97% compliance rate; more importantly, performance under the current metric of 94% also was 

achieved. As such, Defendants’ compliance with the May 2010 Transition Order trumped the 

                                                           
6 Court Order of April 27, 2011, extended the transition period to October 31, 2011 (Docket No. 1896).  After a 
review prior to the commencement of School Year 2011/2012, the Supervising Court Master notified the Court that 
a material breach under the Transition Order of May 5, 2010 existed. See Letter of July 22, 2011, Docket No. 1920.  
Thereupon, after submissions by all parties, further review of immediate actions taken by the Superintendent, 
Director of Transportation, and City Administrator at the beginning of the school year, the Supervising Court    
Master receded from a request for return to him of the management of the Transportation Division.   The Court 
entered its Memorandum Opinion and Order of November 14, 2011, extending the Transition Period until October 
31, 2012, or until further Order of the Court and ordering defendants to provide certain information to the 
Supervising Court Master and to plaintiffs’ counsel.  (Docket No. 1952)  
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necessity to consider whether or not a more relaxed time frame should be authorized.7

In addition, at the request of the SCM, OSSE conferred with schools to determine 

whether or not the more flexible on-time window would adversely affect students’ education. In 

response, an overwhelming majority of responding schools reported no issue and had no 

complaints about transportation in general.  

 

(Solchenberger Decl. ¶¶ 22-23).  

The second feature of the Demonstration Project included a review of multipurpose 

vehicle safety. It was understood by both the SCM and the plaintiffs that OSSE was using and 

proceeding to purchase multipurpose vehicles with specified safety features to diversify its fleet 

consistent with the District’s legal opinion and its safety expert’s opinion. In response, plaintiffs 

announced that they would obtain another opinion from an expert of their choice to review the 

safety features and legality of using “Metro Access” type vehicles.  

Whatever their differences in terms of “preference,” both experts recognize that use of 

these vehicles is safe and in compliance with applicable legal standards.8

 
II. HIGH QUALITY PERFORMANCE DURING SCHOOL YEAR 2011-2012  

  

 SUPPORTS RELIEF 
 

OSSE began the 2011-2012 school year transporting 3,360 students on 629 routes to 264 

schools located throughout the metropolitan area in the District of Columbia, Maryland and 

Virginia. (Solchenberger Decl. at ¶ 5, Exhibit B).   The transportation cost per student is 

approximately $26,000 for the school year.  
                                                           
7 Defendants agreed at the May 31, 2012 meeting with the SCM and parties to publish statistics showing arrival 
times under the original and expanded standards following a court order vacating the Transition Order and all orders 
subsumed by this order. Defendants also committed to maintain routine stakeholder meetings and to continue the 
dialog initiated by the survey of schools conducted during the demonstration project, in which the overwhelming 
majority of the respondents found no issue with on time performance under either the current performance standard 
or the expanded arrival times tested under the demonstration project. 
 
8 Plaintiffs, however, take issue with the use of MPVs as opposed to traditional school buses. 
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Despite a number of challenges presented prior to the beginning of this school year, the 

school opening in August 2011 exceeded all expectations, even taking into account the fact that 

on August 23, 2011, the metropolitan area experienced a formidable midday earthquake; shortly 

thereafter, on August 27, 2011, a major hurricane hit the metropolitan area, felling trees and 

downing power lines. OSSE worked through both, transporting students without disruption.  

The record of the 2011-2012 school year and continuing success speaks for itself. OSSE 

is running a top notch quality transportation program.  

A. Compliance with On-Time Metrics 

The on-time arrival data for the period March 22, 2012, ending with the last day of school 

on June 14, 2012, shows an on-time compliance rate of 94.1% under the metric for punctuality 

set forth in Exhibit Q. 9  For the month of May and into mid-June 2012, OSSE-DOT reports an 

on-time rate of 95% under the Exhibit Q metrics, and 97.0% under the Demonstration Project 

parameters. (See Solchenberger Decl. at ¶¶ 22-23 and Attachment 1 for the full numbers for the 

entire March 22-June 14, 2012, period). In addition, OSSE has certified its compliance with all 

other metrics, including attendance.10

B. Implementation of GPS System Maintains Reliable On-Time Tracking 

 Going forward, OSSE will report on-time arrival 

performance on its website beginning on July 2, 2012, with the first day of summer school, 

known as the extended school year. OSSE will continue reporting on-time performance during 

school year 2012-2013 beginning in August 2012.   

                                                           
9 See Solchenberger Decl., Attachment 1.Under the Demonstration Project agreed upon between the Parties in 
meetings including the SCM, permitting measurement of arrivals between not more than 35 minutes before school 
starts and not after 5 minutes before school starts - the expanded Demonstration Project parameters - the on-time 
compliance rate between March 22-June 14, 2012 is 97.2%  on average. 
10 During the discussions to establish the Demonstration Project, the SCM represented that it if the District  
successfully  demonstrated compliance with the on-time arrival metrics, he would accept a certification from 
Defendants that it has complied with all the other metrics set forth in the Transition Plan. 
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Commencing in the fall of 2011, all school buses transporting special education students 

are equipped with GPS systems in accord with Exhibit Q, Task 5/A.  The GPS Automatic 

Vehicle Locator system precisely plots ride times and travel routes. With GPS, OSSE knows the 

exact second when a bus enters a school zone early, within the required window, late, or after the 

bell.  This permits fine-tuning of the ‘in-time’ performance measurement. Additionally, the GPS 

system enables immediate route scheduling adjustments.  OSSE allocates between 12 and 15 

hours per week (approximately 105 employee hours per week) for analyzing all routes falling 

short of the on-time arrival requirements.  Adjustments are implemented the next day and have 

proved to be highly effective.  For instance, late departures from the terminal have essentially 

been eliminated by the use of GPS.  OSSE knows exactly when a bus departs the terminal and 

whether it left as scheduled. (Solchenberger Decl. at ¶ 20). 

C. Safe, Reliable, and Updated Fleet  

 The data reported to the SCM and plaintiffs’ counsel demonstrates that OSSE has a safe, 

reliable fleet. OSSE is responsible for full oversight of its own fleet, under Mayor’s Order 2012-

27, dated February 21, 2012.  In order to maintain a safe and reliable fleet, OSSE has 

implemented industry-wide best practices for fleet repair and maintenance.  Since the 2011 

opening of school, OSSE has addressed the SCM’s management concerns:  hiring a skilled and 

experienced fleet manager; hiring on-site terminal mechanics; developing an integrated 

procurement process; retiring vehicles identified as being beyond their useful life; and obtaining 

issuance of a new Mayor’s Order vesting procurement and maintenance of the fleet---previously 

with the Department of Public Works---in the Superintendent of OSSE and Director of 

Transportation.11

                                                           
11 The actions that OSSE is taking to maintain a reliable, safe, and efficient fleet are set forth at ¶¶ 17, 22, 24, 26, 31, 
32 in the Solchenberger Decl. 
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In addition, as the District advised the SCM and parties in September 2011, among other 

systemic improvements, the District explored alternate modes of transportation to modernize its 

program further, to conform to the demographics of District of Columbia special education 

student transportation.  OSSE students do not travel to school in the large groups associated with 

the use of traditional school buses, containing space for approximately 20 to 30 students, but 

rather in very small groups with 4 to 6 children on the majority of the District’s bus routes, 

causing significant overcapacity in even the smallest size buses.12

In light of these circumstances, Exhibit Q Task 3/J requires consideration of fleet 

diversity. This is not only sound from an operational standpoint in terms of urban student 

transportation, but also makes eminent sense given OSSE’s  aging fleet using diesel fuel, a 

reported health risk. Further, given the excess capacity in the current system of school buses, it is 

in the public interest to explore alternate methods of transportation.  In a legal analysis and 

opinion, OSSE found that other states have for nearly a decade used multipurpose vehicles, 

sedans, and other modes of transportation.

   

13

                                                           
12 For example, as of the first week of December 2011, OSSE reported the following:  

  This  resulted in consideration of the familiar 

‘MetroAccess’ vehicles currently  used in the District of Columbia, with a finding that such 

vehicles are a suitable mode of safe and reliable transportation. The vehicles use gasoline rather 

than diesel fuel, are easier to operate, and provide better quality air conditioning and  heat—of 

particular importance to the health and well being of medically fragile students, such as children 

with respiratory ailments. The alternative vehicles are being specifically outfitted pursuant to 

No.  of STUDENTS TRANSPORTED  No. of ROUTES 
1 - 3  Student(s) 140 
4 - 6  Students 315 
7 - 9  Students 168 
10 +  Students    26 

 
13 The Defendants issued a legal opinion addressing multipurpose vehicles dated January 12, 2012, providing copies 
to the SCM and plaintiffs’ counsel.(Solchenberger Decl., Attachment 2) 
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OSSE’s specifications and will transport a maximum of up to eight passengers, including the 

attendant and a driver.   

Following meetings with the SCM and parties in February and March, 2012, the 

defendants confirmed that multipurpose vehicles used to transport special education students will 

comply with the safety standards set forth in the defendants’ expert opinion of Hall & 

Associates, LLP (May 22, 2012).14  The opinion finds that the multi-purpose vehicles, as 

specially configured and designed for use by the District of Columbia, constitute safe and legal 

transportation for special education students. These vehicles will transport either one student in a 

wheelchair and lift, or not more than six (6) ambulatory students, in either case with an attendant 

and driver. Mr. James E. Hall, former Chairman of the National Transportation Safety Board 

(NTSB) and J. Vernon Roberts, chief engineer in the Highway Division of NTSB for 13 years 

focusing on school bus safety, support the use of the multipurpose vehicles as adding to pupil 

safety through new technology. 15

 

  

III. THE RECORD DEMONSTRATES COMPLIANCE AND A GOOD FAITH 
COMMITMENT TO CONTINUING IMPROVEMENT THROUGH 
LEADERSHIP AND SKILLED JUDGMENT 

 
In October of 2011, the SCM reported to the Court, his decision not to take back control 

over day-to-day operations of the DOT: 

The improvements that have occurred in the Division since early 
August are, in my judgment, the result of the personal involvement 
in the problem of City Administrator Allen Lew and other senior  
officials of the District of Columbia government. Mr. Lew has 

                                                           
14 See Solchenberger Decl., Attachment 3. 
15 “The OSSE/DOT proposed vehicles used in the operating environment of the District of Columbia offer 
comparable safety, at a minimum, to those vehicles in current operation. It is quite probable an even greater measure 
of safety exists with these proposed new vehicles due to the inclusion of new generation electronic safety equipment 
on the Ford E-350 chassis that is not currently offered on full sized school buses. Specifically the inclusion of 
electronic safety control, back up alarms, camera and obstacle sensors, and tire pressure monitoring systems can 
greatly add to pupil transport safety through improved crash avoidance and vision enhancements.” Id. at 4 
(Solchenberger Decl., Attachment 3). 
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given me his personal commitment to have the Division operate in 
compliance with the Court’s Orders.  The actions he has taken to 
date have confirmed his assurance . . . In my judgment, continued 
pursuit of the process that has been established, under Mr. Lew’s 
oversight, offers the best available courser toward the ultimate goal 
of bringing the Defendants into durable compliance. 
   
  *    *    *   * 

The full commitment of the District government to the program of improvement and compliance 

is shown by the periodic meetings of senior officials to carry out action items related to 

transportation readiness.16

Under the leadership of the State Superintendent of Education, with the commitment of 

the District as a whole, critical decisions have been made and implemented which have resulted 

in the hiring and training of, skilled, and dedicated personnel to run the transportation system.  

Since August 2011, the District has demonstrated that it is capable of maintaining a functional 

transportation system now and into the future.   

   

 
IV.  APPLICABLE LEGAL STANDARDS 
 

A. Legal Standards for Relief Support Vacating these Orders 

This Court’s efforts to achieve institutional reform of the District’s transportation system 

for students with special needs arose in 1995 with the entry of the preliminary injunction, and 

evolved with a number of orders addressing specific transportation issues, as set forth above.  

Although the District does not seek to vacate the 1995 order of preliminary injunction at this 

time, the transportation compliance record justifies vacating the transportation orders, based 

upon the tenets established by the Federal Rules of Civil Procedure.  Rule 60 of the Federal 

Rules of Civil Procedure addresses relief from court orders. Rule 60(b)(5), states that a court 
                                                           
16 An example is the meeting on August 26, 2011, at which comprehensive plans were developed among numerous 
agencies under the aegis of the City Administrator for the specific purpose of avoiding the deficiencies and failings 
of prior years.  
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may relieve a party from an order when a judgment is “satisfied, released or discharged” or 

where “applying it prospectively is no longer equitable.”  Rule 60(b)(6) provides relief for “any 

other reason that justifies relief”; and Rule 60(d) provides that Rule 60 “does not limit a court’s 

power to (1) entertain an independent action to relieve a party from a judgment, order, or 

proceeding;” …  

These provisions are comprehensively discussed at 3 Moore, Federal Practice

A party’s request for relief from a consent decree relies on “the court’s equitable powers 

and the direction given by the Federal Rules of Civil Procedure.”  Frew v. Hawkins, 540 U.S. 

431, 441 (2004). “In particular, Rule 60(b)(5) allows a party to move for relief if ‘it is no longer 

equitable that the judgment should have prospective application.’”  Id. (quoting Fed. R. Civ. P. 

60(b)(5)).  The Rule “encompasses the traditional power of a court of equity to modify its decree 

in light of changed circumstances.”  Frew, 540 U.S. at 441.   

, Sections 

60.21[2], at 60-49, and 60.47[1][d], [e], and 60.47[2], at 60-164 to 60.166.5, and cases therein 

cited.  They support the legal basis for the present motion as a ground of relief. This Court is 

empowered to terminate oversight and vacate the transportation orders when the equitable relief 

underpinning the basis for such orders is no longer necessary. The law on vacating or dissolving 

orders, including consent orders like those in the present case, is governed by the same principles 

underlying Rule 60.  The Transition Order of May 5, 2010, setting forth the terms to exit court 

oversight of student transportation operations is a Consent Order developed by the SCM in 

mutual agreement with parties and approved by the Court.  

Where consent decrees involve institutional reform litigation of the type which has 

involved this Court for more than a decade and a half, the Supreme Court has emphasized that 

district courts should apply a “flexible standard” to modify consent decrees when a significant 
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change in circumstances occurs.  Id. (quoting Rufo v. Inmates of Suffolk County Jail, 502 U.S. 

367, 393 (1992)). 

In the D.C. Circuit opinion addressing issues related to payments for special education 

services in this case, the court referred to the Supreme Court’s discussion in Rufo which reasoned 

“that a flexible standard is in the public interest ‘because such decrees reach beyond the parties 

involved directly in the suit and impact on the public’s right to the sound and efficient operation 

of its institutions.’ ” See Petties v. District of Columbia, 662 F.3d 564, 569 (D.C. Cir. 2011) 

(Petties) (quoting Rufo, 502 U.S. at 381). 

 The D.C. Circuit also quoted the Supreme Court discussion in Horne v. Flores, 557 U.S. 

443 (2009), stating that “district courts must engage in a ‘broad and flexible’ inquiry that focuses 

only [on] whether a ‘significant change either in factual conditions or in law’ renders continued 

enforcement…detrimental to the public interest.’” Petties, 662 F.3d at 569 (additional internal 

quotation marks omitted).  There is no doubt that the District Court has discretion to terminate a 

consent decree.  McDonald v. Carnahan, 109 F.3d 1319, 1321 (8th Cir. 1997).    

In deciding this motion, the Court should determine whether the basic purpose of 

correcting the original violations of law related to transportation for the District’s special 

education student population has been achieved and whether recurring violations of law would 

be likely once the decree has been lifted.  Cf., Bd. of Educ. v. Dowell, 498 U.S. 237, 247 (1991) 

(“In the present case, a finding by the District Court that [the agency] was being operated in 

compliance with the commands of the [Constitution] and that it was unlikely the [agency] would 

return to its former ways, would be a finding that the purposes of the . . . litigation have been 

fully achieved.”).  Further, in weighing the likelihood of recurring violations, the Court should 
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consider the local authorities’ “good faith” compliance with the decree “for a reasonable period 

of time.”  Id. at 248-49.    

In this case, the District’s student transportation system compliance with the Transition 

Plan, including on-time performance across the board and 94%+ punctuality, provide the Court 

with concrete evidence that original violations of law for which this Court’s jurisdiction was 

invoked have been corrected and that there is in place a good faith commitment to maintaining a 

high quality operation preventing the potential for recurrence of historical deficiencies. 

In its unanimous decision in Frew, the Supreme Court held that consent decrees in 

institutional reform litigation should be closely limited in scope and duration so that agency 

functions are promptly returned to local control. Returning full operational control to the District 

at this time comports with this mandate to relinquish such oversight, once the necessity for court 

intervention has ceased. A federal district court “must exercise its equitable powers to ensure 

that, when the objects of the decree have been attained, responsibility for discharging the State’s 

obligations is returned promptly to the State and its officials.”  Frew, 540 U.S. at 442.   

As discussed below, the exact situation recognized in Frew, Horne and the other cases 

discussed herein support vacatur of the underlying orders pertaining to transportation operations 

in this case. These orders have outlived their usefulness. The record supports the finding that the 

fleet is well managed. Students arrive at school safely and on-time. The District is in compliance 

with the law and responsibility should be returned to District officials. 

B. Systemic Compliance Supports Vacating the Court Orders  

Under the applicable legal authorities discussed above, consideration of vacatur of the 

transportation orders rests on whether the basic purpose in correcting systemic violations of law 

originally found by the Court or stipulated to by the parties has been achieved.  See Dowell, 498 
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U.S. at 247; Frew, 540 U.S. at 442.  As the Supreme Court has explained, even in the highly 

sensitive context of constitutional civil-rights violations: 

[F]ederal-court decrees must directly address and relate to the 
constitutional violation itself.  Because of this inherent limitation 
upon federal judicial authority, federal-court decrees exceed 
appropriate limits if they are aimed at eliminating a condition that 
does not violate the Constitution or does not flow from such a 
violation . . . . 

Dowell, 498 U.S. at 247 (quoting Milliken v. Bradley, 433 U.S. 267 (1977) (brackets in Dowell 

opinion)); see also R.C. v. Walley, 475 F. Supp.2d 1118, 1123 (M.D. Ala. 2007) (quoting 

Reynolds v. McInnes, 338 F.3d 1201, 1219 (11th Cir. 2003)) (brackets in R.C. opinion) 

(additional citation and internal quotation marks omitted) (“Federal court oversight of an 

interference in the operations of a state government department or agency should be as narrow 

and short-lived as fulfilling the duty to eradicate [the violation] allows.”).   

 There can be no doubt that Defendants here have corrected the systemic violations of law 

which served as the foundation for court intervention beginning in 1996. The purpose of the 

court oversight has been satisfied.  There is no continuing need for interference in the operations 

of District government by judicial oversight or by the plaintiffs.  There is no reason to believe 

that defendants will violate the law if the court vacates the transportation orders or that the 

District will renege on its good faith commitment for continuing compliance.  

 The District’s performance and evident commitment to an effective, safe, timely and 

durable transportation system for special education students demonstrate its continuing good 

faith in maintaining a system with skilled leadership and appropriate funding. The time has come 

to return these responsibilities to the District.  “Good faith”, as the courts have used the term in 

in this context is inextricably linked with the question of whether the purpose of the orders has 

been achieved and whether the party subject to the orders is likely to return to violating the law if 
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the Court vacates the transportation orders.  See Dowell,  498 U.S. at 247 (“a finding by the 

District Court that the Oklahoma City School District was being operated in compliance with the 

commands of the Equal Protection Clause of the Fourteenth Amendment, and that it was unlikely 

that the school board would return to its former ways, would be a finding that the purposes of the 

desegregation litigation had been fully achieved.”); R.C., 475 F. Supp.2d at 1127-28 (analyzing 

good faith in the context of the overall inquiry as to whether the decree is necessary to address 

past violations or prevent future ones); see also id. (brackets in R.C. opinion) (quoting U.S. v. 

City of Miami,  2 F.3d 1497, 1508 (11th Cir. 1993)) (“‘[i]n sum, termination of the consent 

decree would be appropriate if the district court finds that the decree is clearly no longer 

necessary either to prevent [the constitutional deficiencies] in the future or to remedy the effect 

of past [violations]’”).  

 The “passage of time enables the District Court to observe the good faith of the [local 

government] in complying with the decree.”  Dowell, 498 U.S. at 249.  Dissolving a court order 

“after local authorities have operated in compliance with it for a reasonable period of time 

properly recognizes that necessary concern for the important values of local control” of local 

agencies.  Id. at 248 (internal quotation marks omitted).  The termination of such an order 

following a period of compliance also fulfills the dictate that “a federal court’s regulatory control 

of such [local agencies] not extend beyond the time required to remedy” the violations of law.  

Id. (internal quotation marks omitted).   

 Here, the District’s documented performance throughout this school year evidences its 

good faith and ability to maintain compliance with the intended purpose of the transportation 

orders. In addition, the extension of the Court’s Orders into the coming 2012/2013 School Year 
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will again interject now extraneous interventions, document requests, and personnel interviews 

into the extremely rapid paced and carefully coordinated opening school transportation schedule. 

  The violations of law that resulted in the transportation orders have been remedied and 

the District has demonstrated that it can sustain such compliance.  The District has operated its 

transportation system for special education students consistent both with Federal law and the 

standards set forth by the SCM and this Court. The District has demonstrated that it has a safe 

and reliable transportation system, with skilled management and systems in place to ensure its 

durability.  The Court has done its job. The time has come to return these responsibilities to the 

District.    Accordingly, pursuant to decisional precedent, the time has come to terminate the 

Court’s regulatory control and to vacate the transportation orders. 

 
CONCLUSION 

 
To date, class counsel has been unwilling to move jointly with the District to rescind 

judicial oversight of student transportation.  With the operational reforms in place necessary to 

ensure students get to school on time and safely, it is appropriate under the applicable principles 

of law to release the District from continuing oversight. Under these circumstances, the purpose 

of institutional reform litigation loses its way when no longer needed to address violations.  The 

system developed by the District, with the able assistance of the SCM over the last nine years, is 

in full accord with the law and structured for the well being of the students.  The change from 

30-40% punctuality in 2003 to 94.1% + punctuality in 2012 is the litmus test.  The transportation 

orders have achieved any intended purpose, and have outlived their usefulness, leaving in place 

an unnecessary burden of continuing fees related to costly oversight. Under the totality of 

circumstances, the record demonstrates the District is managing a safe and reliable student 

transportation system for District of Columbia special education students in compliance with the 
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May 2010 Transition Order. The District is making sound management decisions, supporting 

strong leadership, and adequately funding the system to maintain compliance in all thirty-four 

Exhibit Q performance metrics.  

Defendants have demonstrated compliance with the transportation orders by providing 

safe, dependable, quality transportation for students with disabilities. There can be no serious 

doubt that the Court’s goals of institutional reform have been achieved.  The Supervising Court 

Master has worked with the Defendants and is believed to recognize that the Transition Plan has 

worked.  

The District already has spent over $16 million on this case under judicial supervision 

and there is no valid reason to perpetuate these costs in these times of fiscal austerity. The 

District should be relieved of this unduly, expensive, and now unnecessary exercise so it can 

better spend its funds on other governmental matters which require these resources. 

Given the demonstration of sustained performance and under the totality of 

circumstances discussed herein, such judicial oversight is no longer necessary or in the public 

interest.  The changed circumstances, the evidence of the District’s good faith, the continued 

improvement and transparency in on-time performance and continuing compliance under the 

Exhibit Q metrics, and the significant financial burden on the District from continued court 

oversight all support vacatur of the Transition Order of May 5, 2010, all orders subsumed within 

it, including but not limited to all prior transportation orders, and all subsequent orders extending 

the transition period, including to October 31, 2012 (Exhibit A).   

The Defendants request that the Court schedule a hearing as soon as possible to consider 

and decide the termination of the Orders prior to the commencement of the coming 2012/2013 

School Year.   
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UNTED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
NIKITA PETTIES, et al.,   ) 
      ) 
 Plaintiffs,    ) 
      )  
 v.     ) Civil Action No. 95-0148 (PLF)   
      ) 
THE DISTRICT OF COLUMBIA,  ) 
et al.,       ) 
      ) 
 Defendants.    ) 
____________________________________) 
 

 
ORDER 

 This matter is before the Court on Defendants’ Motion to vacate the orders listed 

below relating to student transportation provided by the District of Columbia.  After 

careful review of the Motion, plaintiffs’ response thereto, the entire record herein, and in 

recognition of compliance with the thirty-four performance metrics established by this 

Court’s May 5, 2010 Order, as well as the record applicable to this motion, it is this ____ 

day of              , 2012:  

ORDERED that Defendants’ Motion is GRANTED;  

ORDERED that the consent order dated May 5, 2010 is vacated along with all prior and 

subsequent orders related to transportation, including without limitation the following 

orders:  

June 3, 1996 Opinion and Order re: Transportation (Docket No. 214) 

March 21, 1997 Order (Docket No. 322) 

July 8, 1997 Opinion and Order of Reference (Doc, 380) 

September 16, 1997 Order (Docket No. 404) 
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November 14, 1997 Order (Docket No. 426) 

December 22, 1997 Order Re Bus Acquisition (Docket No. 435) 

June 25, 2003 Consent Order Appointing Transportation Administrator (Docket 

No. 1118) 

May 5, 2010 Order Establishing Procedures for Transition of the Department of 
Transportation Back to Control of the District of Columbia (Docket No. 1786) 
 
April 27, 2011 Order (Docket No. 1896) 

October 31, 2011 Order (Docket No. 1946) 

November 14, 2011 Order (Docket No. 1952)  
 

 

SO ORDERED. 

        _______________________ 
        Paul L. Friedman 
        United States District Judge 
 

 
Dated:            , 2012 
                                                                                           
 
Copies to: 
 
Bradford P. Johnson 
Johnson Law Group International, PLLC 
1321 Pennsylvania Ave., S.E. 
Washington, D.C. 20003 
 
 
Daniel A. Rezneck 
Assistant Attorney General for 
The District of Columbia 
441-4th

Washington, D.C. 20001 
 St., N.W., Sixth Floor South 
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