
IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

____________________________________ 
      ) 
IN RE GUANTANAMO BAY   ) Misc. No. 1:12-mc-398 (RCL) 
DETAINEE LITIGATION   ) 
____________________________________) 
      ) 
SAEED MOHAMMED SALEH HATIM, ) 
et al.,      ) 
      ) 
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      ) 
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      ) 
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      ) 
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      ) 
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 Respondents are considering whether to appeal the Court’s Order of July 11, 2013 (e.g., 

Hatim v. Obama, No. 05-1429, Dkt. 426), which restricted the use of otherwise permitted 

security procedures, including a full-body frisk and use of centralized meeting facilities, when 

those procedures were applied to visits and telephone calls between detainees and their counsel.  

At the outset, we note that the United States has a strong interest in ensuring the detainees at the 

Guantanamo Bay detention facility have meaningful access to counsel to pursue their habeas 

rights.  See Ex. 1, Decl. of General John F. Kelly, U.S.M.C. ¶¶ 11-14.   As the record establishes, 

from January through May of this year, over 193 attorney visits were scheduled.  Kelly Decl. ¶ 

12.  And from March through May of this year, approximately 100 calls between detainees and 

their habeas counsel have occurred, almost as many that occurred in all of 2012.  Id.  Simply put, 

the Government stands willing to assist detainees to exercise their right to habeas corpus.  But 

because compliance with the Order would have severe consequences to the safe operation of the 

Guantanamo Bay detention facility, Respondents respectfully request the Court to stay the Order 

to allow the Solicitor General of the United States time to determine whether to appeal and, if an 

appeal is taken, during any subsequent appeal.  Although the Government has 60 days to file a 

notice of appeal, the Solicitor General has undertaken to decide whether to authorize an appeal 

by July 30, 2013. 

 Pending resolution of this motion for a stay, Respondents request that the Court grant an 

immediate administrative stay of the Order. 1  The Court’s Order appears to contemplate that it 

1 In compliance with Local Rule 7(m), Respondents have consulted with Petitioners regarding 
this motion and request.  Petitioners have indicated that they will oppose both the Motion for a 
Stay and the Request for an Administrative Stay. 
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will apply to detainees other than those named in the above-captioned cases.2  If the Order has 

this scope, it would require commanders to immediately implement the Order for all habeas-

related attorney calls and visits at Guantanamo, exacerbating the serious irreparable harms that 

will flow from implementing the Order.  See infra Section II.  Given that a number of attorney 

calls and visits are scheduled for the coming days on almost a daily basis, there is an urgent need 

for immediate relief from the Order.  Indeed, as the Court is no doubt aware, detainee Hayal al-

Mithali (ISN 840) has a call scheduled with his counsel for July 17, 2013, at 2:00 p.m., and has 

filed an emergency motion in connection therewith to enforce the Court’s Order regarding the 

full-frisk-search policy.3  In light of this exigency, the Government requests, subject to its 

schedule, that the Court rule on the request for an administrative stay as soon as possible.  The 

Government will be compelled to seek an emergency stay from the Court of Appeals shortly 

after 10:00 a.m, Wednesday, July 17, 2013, if its request for an administrative stay is delayed or 

denied. 

 An immediate stay of the Court’s Order, as well as a stay pending appeal, is warranted 

here.  The Supreme Court has recognized the propriety of stays generally “in cases of 

extraordinary public moment.”  Landis v. North American Co., 299 U.S. 248, 256 (1936).   The 

2 The scope of the Court’s Order, with regard to the detainees to whom it controls, is unclear.  
While the Order was entered only in certain captioned cases, the Court seems to contemplate it 
has modified the governing Protective Order in other cases as well.  Indeed, Respondents are 
cognizant of the Court’s statement in a prior matter indicating that entry of the Court’s 
September 6, 2012, order (see In re Guantanamo Bay Continued Access to Counsel, 892 F. Supp. 
2d 8 (D.D.C. 2012)), which required that counsel access to detainees with terminated habeas 
cases would be governed by the Protective Order, concomitantly applied that order in other cases 
as well.  See Al-Zarnouqi v. Obama, No. 06-CIV-1767, Order at 2 n.1,  (dkt. no. 415) 
(“Although the Court supports the government’s practice of entering into stipulated agreements 
confirming the ongoing effectiveness of the Protective Order [in cases in which the September 6, 
2012 order was not entered], it believes such agreements are unnecessary.”).   
 
3 The stated purpose of the call is “to assess our client’s health condition, which has deteriorated 
over the past several months.”  See Ex. 2, Request for Privileged Telephone Call.  Respondents 
are responding to Petitioner al-Mithali’s motion separately, contemporaneously herewith. 
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Court’s Order is of such moment.  For the first time to the Government’s knowledge, a federal 

court has restricted a military commander from implementing routine security procedures at a 

detention facility holding enemy forces, notwithstanding the universally recognized need for the 

maintenance of discipline and order in those facilities.  Indeed, similar or more invasive 

procedures are used for pretrial detainees held in civilian facilities in the United States.  See Bell 

v. Wolfish, 441 U.S. 520, 558-559 (1979) (Court approving the use of body cavity searches of 

pretrial detainees – with no apparent exception for the religiously devout – after any contact 

meeting, including meetings with their attorneys);  see also Goff v. Nix, 803 F.2d 358, 368-369 

(8th Cir. 1986) (same for convicted prisoners).  And the Court has done so despite uncontroverted 

evidence of fashioned weapons and other contraband being found in the facility, thus creating the 

need for more, not less, security.   

 For these reasons, and as further explained below, the Court should grant Respondents’ 

request for an immediate administrative stay and for a stay pending any appeal. 

ARGUMENT 

 A stay pending appeal is appropriate where (1) the moving party has a substantial 

likelihood of success on the merits; (2) the moving party will suffer irreparable injury absent the 

stay; (3) the stay will not substantially injure the other parties interested in the proceeding; and 

(4) where the public interest will be served by a stay.  Nken v. Holder, 129 S.Ct. 1749, 1761 

(2009); United States v. Philip Morris, Inc., 314 F.3d 612, 617 (D.C. Cir. 2003) (citing 

Washington Metro. Area Transit Comm’n, v. Holiday Tours, Inc., 559 F.2d 841, 843 (D.C.Cir. 

1977)).  In light of the weighty issues raised by the Order upon which Respondents have a 

likelihood of success on appeal, the irreparable injury that will result if the Order is implemented 
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or enforced immediately, as well as the other applicable factors, Respondents respectfully seek a 

stay.   

I.  The Likelihood of Success On The Merits Supports a Stay 
 
 The Court’s Order presents significant issues on which Respondents would have a 

likelihood of success should an appeal be pursued, thus supporting issuance of the requested 

stay.  As to this factor, Respondents need not establish “an absolute certainty of success”; instead 

“[i]t will ordinarily be enough that the [movant] has raised serious legal questions going to the 

merits, so serious, substantial, and difficult as to make them fair grounds of litigation . . ..”  

Population Inst. v. McPherson, 797 F.2d 1062, 1078 (D.C.Cir. 1986) (quoting Holiday Tours, 

559 F.2d at 844).  

A.  The Court Lacked Jurisdiction To Grant The Requested Relief  

Respondents are substantially likely to prevail, first, on the merits of their contention that 

the Court’s order is barred by § 7 of the Military Commissions Act of 2006, 28 U.S.C. 

§ 2241(e)(2).  Section 2241(e)(2) unequivocally bars conditions-of-confinement claims by 

Guantanamo detainees, as numerous decisions by this Court and the Court of Appeals have 

recognized.  See Resp’ts’ Opp’n to Petrs’ Emerg. Mots. Re Access to Counsel (June 3, 2013) at 

15-17.  Because the full-frisk-search and visit-location policies with which Petitioners take issue 

both concern their conditions of confinement, the Court lacked jurisdiction to issue an order 

enjoining them.  The Court’s Opinion reached the opposite conclusion, reasoning that Petitioners 

had not brought conditions-of-confinement claims, but instead had raised “a narrow challenge to 

alleged government interference [with] [their] access to counsel . . . .”  Mem. Op. at 13.  But 

Petitioners’ characterization of their claims in those terms cannot be squared with the facts.  The 

challenged full-frisk-search and visit-location policies are not peculiar to counsel contacts; 
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rather, they apply across the board, regardless of why a detainee is being moved outside his camp 

of domicile, or with whom (other than JTF-GTMO personnel) he is meeting.  The record shows 

that since the adoption of the new full-frisk-search policy, most detainees have kept their 

appointments to meet or speak with their habeas counsel.  See Resp’ts’ Opp’n at 19 (figures for 

May 2013).  Detainees cannot unilaterally transform ordinary conditions-of-confinement 

complaints into counsel-access claims merely by refusing to meet with their counsel as a form of 

protest against conditions not to their liking.  See Goff, 803 F.2d at 368 (“First, we do not believe 

that the inmates’ assertion that they are refusing, because of a particular prison policy, activities 

or services that enjoy some constitutional protection can serve to invalidate that policy if it is 

otherwise permissible.”).  For if they could, the jurisdictional bar established by § 2241(e)(2) 

would be rendered a nullity, contrary to the express will of Congress. 

B.  Petitioners Lacked Standing To Bring A Counsel-Access Claim Under These Facts 

 Respondents are also likely to prevail on the question whether the relief granted here is 

barred under Lewis v. Casey, 518 U.S. 343 (1996).  Casey held that to demonstrate an actionable 

denial of counsel access, prison inmates must show “actual injury,” that a lack of sufficient 

access to their counsel has “hindered [their] efforts to pursue . . . legal claim[s].”  Id.  at 351.  

The Court concluded here that this requirement was satisfied by what it viewed as “numerous 

government attempts to interfere with counsel access” in the past.  Mem. Op. at 15.  But 

Petitioners here cannot rely on alleged attempts by the Government to deny other detainees 

access to counsel in the past (allegations Respondents unequivocally deny); their burden is to 

show that they personally have suffered the injury required, actual interference with their ability 

to present claims to the courts.  See Casey, 518 U.S. at 357.   They can make no such showing, 

as any lack of counsel access they have experienced is the result of their own refusal to meet or 
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speak with their counsel, decisions they cannot blame on the Government.  See Bruscino v. 

Carlson, 854 F.2d 162, 167 (7th Cir. 1988) (rejecting claim that rectal searches impermissibly 

discouraged inmates from meeting with their lawyers where no showing had been made of any 

prejudice to an inmate in bringing or prosecuting a lawsuit). 

C.  The Court’s Order Misapplied Governing Precedent 

 In its Order, the Court has restricted the ability of Joint Task Force-Guantanamo (“JTF-

GTMO”) to use a search procedure, otherwise standard in Army detention facilities, Resp’ts’ 

Opp’n, Ex. 1, Bogdan Decl. ¶ 17, on detainees at a detention facility for enemy forces during an 

armed conflict.  This result is contrary to both the universally recognized need for discipline and 

good order in such law-of-war detention facilities4 and to analogous precedent.  As explained in 

Respondents’ opposition to Petitioners’ underlying motions for relief, in the domestic criminal  

context, courts -- including the Supreme Court --  have upheld physical body searches of 

prisoners and pre-trial detainees far more intrusive than the full-body frisk at issue here, despite 

the alleged discouraging effects that these searches had on attorney-client meetings.  Resp’ts’ 

Opp’n at 21-22; see Bell, 441 U.S. at 560 (rejecting Fourth Amendment challenge to visual-

body-cavity searches on pretrial detainees after contact visits, despite alleged impact on the 

detainees’ meetings with their attorneys); Goff, 803 F.2d at 366-370 (upholding visual-body-

cavity searches of prison inmates after any contact visits, including visits with family, medical 

personnel, attorneys, and even the prison chaplain; and compiling cases). 

4 See Jean S. Pictet, ed., Geneva Convention Relative to the Treatment of Prisoners of War: 
Commentary at 238 (Geneva: Int’l Comm. of the Red Cross, 1960) (As reflected in the commentary 
to Chapter VI of the Third Geneva Convention of 1949, the law of war recognizes that a "Detaining 
Power can carry out its duty to treat prisoners of war in accordance with the Convention only if it 
ensures that discipline is maintained in prisoner-of-war camps. And in fact disciplinary measures do 
assist the application of standards designed to improve the situation of the prisoners in the camp. A 
considerable part of the Convention is therefore composed of Articles providing for the establishment 
or strengthening of discipline in prisoner-of-war camps . . . .").   
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 A comparison of the action and rationale of the District Court that were overturned in 

Goff with that in the Court’s Opinion makes clear that the likelihood-of-success factor weighs 

heavily in Respondents’ favor and, so, supports entry of a stay in this matter.  In Goff, as here, 

the District Court found that inmates were avoiding meetings with attorneys because of allegedly 

objectionable search procedures.  803 F.2d at 361.  There, as here, the District Court believed 

that the search procedures were unnecessary and pretextual.  Id. (quoting the District Court’s 

view at 627 F. Supp. 808, 812 (S.D. Iowa 1986), that the search procedures ‘“may well be 

exaggerated and that the exercise of the inmate's constitutional rights must take precedence’”).  

There, as here, the District Court held that the solution was to augment and repurpose the guard 

force, not to rely on intrusive search procedures.  803 F.2d at 361 (“The [district] court further 

observed that ‘the possible addition of a few extra correctional officers, while somewhat of a 

burden to the defendants, is clearly a more reasonable alternative than to engage in a practice the 

effect of which is to deny basic human rights.’”) (quoting  627 F. Supp. at  812-13).  The Eighth 

Circuit also rejected arguments that the search procedure was unjustified because prison officials 

had failed to demonstrate that contraband was introduced into the prison during attorney visits or 

because inmates could be closely supervised instead of searched, see 803 F. 2d at 364-65 & n.8, 

both concepts relied upon in the Court’s Order here, Mem. Op. at 26.  Indeed, despite the fact 

that the search procedures in Goff were visual-body-cavity searches and not, as here, simple, 

routine full-frisk searches, the Court of Appeals, relying on Bell, overruled the District Court, 

deferring to the considered judgment of the responsible prison administrators.  The close parallel 

between Goff and this case establishes that Respondents, as in Goff, are likely to succeed on the 

merits; at the very least, the parallel between the cases and the result in Goff and Bell strongly 

support that a stay is warranted. 
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 The Court’s Opinion rejected the deferential analysis undertaken in Bell and Goff, as 

subsequently further developed into the four-factor analysis enunciated in Turner v. Safley, 482 

U.S. 78 (1987).  Additionally, the Opinion effectively placed the burden on Respondents to 

justify their prison-security policies when, under established law, the burden of proof lies with 

Petitioners to show that they are unreasonable.  See Overton v. Bazzetta, 539 U.S. 126, 132 

(2003) (the burden of proof is on the inmate to show that a prison regulation is unreasonable).  

The various grounds stated by the Court for these decisions do not undermine Respondents’ 

likelihood of success. 5   

 First, the Court’s Opinion rejected the deferential analysis because the Court found that 

the full-frisk-search procedures allegedly impinged on the detainees’ right to seek habeas relief.  

Mem. Op. at 19.  Notably, however, both Bell and Goff involved visual-body-cavity searches of 

prison inmates for, among other movements, attorney meetings—inmates doubtless seized of a 

right to habeas, and a Sixth Amendment right to counsel, that very well could have been the 

subject many of those meetings.  See 441 U.S. at 560; 803 F.2d at 366-370.  Nonetheless, the 

search procedures were upheld. 

5  If anything, the well-settled deference the judiciary typically exercises when analyzing 
domestic prison regulations should apply with even greater force here given the long-standing 
restraint the judiciary has applied to military matters.  See  Munaf v. Geren, 553 U.S. 674 (2008) 
(“Our constitutional framework ‘requires that the judiciary be as scrupulous not to interfere with 
legitimate Army matters as the Army must be scrupulous not to intervene in judicial matters.’”) 
(quoting Orloff v. Willoughby, 345 U.S. 83, 94 (1953)); Dep’t of Navy v. Egan, 484 U.S. 518, 
530 (1988) (“[C]ourts traditionally have been reluctant to intrude upon the authority of the 
Executive in military and national security affairs.”); Goldman v. Weinberger, 475 U.S. 503, 507 
(1986) (“Our review of military regulations challenged on First Amendment grounds is far more 
deferential than constitutional review of similar laws or regulations designed for civilian 
society.”); Rostker v. Goldberg, 453 U.S. 57, 66 (1981) (noting need for “healthy deference to 
legislative and executive judgments in the area of military affairs”); cf. Cafeteria & Restaurant 
Workers Union v. McElroy, 367 U.S. 886, 891 (1961) (“The control of access to a military base 
is clearly within the constitutional powers granted to both Congress and the President.”). 
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 The Court’s Order also prohibited use of the search procedure that the command at JTF-

GTMO determined would best ensure safety and security, reasoning that the commanders’  

reasons for introducing the procedure were merely pretextual and that the procedure was an 

exaggerated response to the discovery of contraband, given that nothing in the record 

demonstrated that detainees have received contraband from attorneys.  Mem. Op. at 24-26.  As 

noted above, however, a similar rationale was rejected in Goff.  Moreover, as discussed below 

concerning the issue of irreparable harm, JTF-GTMO recently discovered dangerous materials 

and other contraband in searches of detainee cells.  See infra § II.  This discovery, at a minimum, 

undermines any claim that the decision to alter detainee search procedures was pretextual; this 

threat demonstrated that the full-frisk procedures were neither “arbitrary [n]or irrational.” See 

Turner, 482 U.S. at 89-90.  That no attacks with these weapons have occurred at Guantanamo or 

that the source of these weapons has yet to be traced to attorney meetings does not alter this 

conclusion.  Prison officials are entitled to take preemptive measures to ensure the security of 

their facilities.   Whitley v. Albers, 475 U.S. 312, 322 (1986) (noting that detention facility 

administrators should be permitted to prevent a problem before it arises); Bell, 441 U.S. at 551 

n.32 (same).  The same principle should be applied to the confinement of law-of-war detainees 

because proper search procedures are necessary to ensure order and safety in any detention 

context, and nothing in international or domestic law prevents a detaining authority from issuing 

and implementing procedures to this end.  Indeed, the Third Geneva Convention explicitly 

contemplates that detaining authorities may implement procedures to govern the conduct of 

detainees in their custody.6   Moreover, arguments regarding the circumstances of the prior 

detainee suicide aside—arguments the Court rejected, Mem. Op. at 22-23—discovery of 

6 See, e.g., Geneva Convention (III) Relative to the Treatment of Prisoners of War, Aug., 12, 
1949, 6 U.S.T. 3316, 3406, T.I.A.S. No. 3364, Articles 41, 82. 
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dangerous contraband materials in the camps both during the April transition of Camp 6 from 

communal living and, more recently, in June show that the need for enhanced security was 

patent, not pretextual. 

D. The Order Does Not Provide The Necessary Degree Of Specificity 
 
 Aside from these key issues supporting issuance of a stay, other aspects of the Court’s 

Order also present errors upon which Respondents would have a likelihood of success.  The 

Order, by directing the search procedures to be used by JTF-GTMO for detainee- attorney 

habeas visits, as well as the locations for such visits, imposes permanent injunctive relief with 

respect to the detainees covered by the Order.7  See United States v. E-Gold, Ltd., 521 F.3d 411, 

414-15 (D.C. Cir. 2008) (although not so styled, the district court’s order was nevertheless an 

injunction because it was directed to a party, enforceable by contempt, and designed to provide 

at least some form of relief); see also Nken, 556 U.S. at 428 (“an injunction is a judicial process 

or mandate . . . directed at someone, [that] governs that party’s conduct”) (internal quotation 

marks and citation omitted).  As such, the Order is inconsistent with Fed. R. Civ. P. 65(d) 

(“Every order granting an injunction and every restraining order shall set forth the reasons for its 

issuance; shall be specific in terms; [and] shall describe in reasonable detail, and not by reference 

to the complaint or other document, the act or acts sought to be restrained . . . .”).   

 For example, the Order states that Guantanamo officials must provide facilities in 

detainee residence camps for attorney visits with any detainee “(1) who is either in a weakened 

7 Regarding the appropriate scope of the Court’s Order, as far as Respondents are aware cases 
other than those noted in the caption of the Order have not been assigned to this Court for 
coordination, an action that previously empowered Judge Hogan to enter the Protective Order at 
issue in these cases.  See, e.g., Hatim v. Obama, No. 05-1429, Order (D.D.C. July 2, 2008) (Dkt. 
No. 101) (assigning coordinating judge).  In any event, to the extent the Court’s Order reaches in 
scope beyond the detainees in the cases explicitly captioned in the Order, such scope all the more 
supports entry of a stay of the Order, given the increased impact of the Order on operations at 
Guantanamo. 
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physical state on account of participation in a hunger strike or (2) who has any medical condition 

that makes travel outside the housing camp difficult.”  Order at 2.  But the Order fails to define 

“weakened physical state” or “medical condition that makes travel outside the housing camp 

difficult,” nor does it specify who may make the decision that a detainee is suffering from the 

prescribed conditions.8  To the extent that the Order leaves the Government subject to contempt 

because of subsequent judicial analysis of a particular detainee’s medical condition, it runs afoul 

of Rule 65(d)’s definiteness standard.  That provision “was designed to prevent uncertainty and 

confusion on the part of those faced with injunctive orders, and to avoid the possible founding of 

a contempt citation on a decree too vague to be understood.”  Schmidt v. Lessard, 414 U.S. 473, 

476 (1974).  As written, the Order is susceptible of varying interpretations, lacking clarity and 

detail, and is little more than an invitation for detainees to seek contempt whenever they feel they 

are “weakened” or otherwise incapacitated.  See also Common Cause v. Nuclear Regulatory 

Comm’n, 674 F.2d 921, 926-27 & n.11 (D.C. Cir. 1982) (noting that Rule 65(d) standard is 

“exacting” and collecting cases striking down injunctions lacking sufficient clarity and detail).  

 Similarly, the Order also is contrary to Rule 65(d) because the paragraph describing the 

type of search permitted for attorney visits and calls impermissibly references an outside 

document, describing the permitted search as “the modified search procedure identified by 

Admiral Walsh on page 25 of the Review of Department Compliance with President’s Executive 

Order on Detainee Conditions of Confinement.”  Order at 2.  Although the Order goes on to 

further describe the permitted search procedure as “grasping the waistband of the detainee’s 

trousers and shaking the pants to dislodge any contraband,” that language, while certainly self-

8 As noted in the Declaration of General Kelly, JTF-GTMO medical personnel report that 
currently there are no detainees in Camp 5 or Camp 6 who cannot be safely transported to the 
attorney meeting rooms at Camp Echo.  Kelly Decl. ¶ 26. 
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contained, clearly cannot be a complete description of a search protocol.  For example, it 

contains no explicit exception should Guantanamo officials have reason to know or suspect a 

detainee is concealing contraband in his groin area.  The infirmity of the Court’s Order under 

Rule 65(d) further supports Respondents’ likelihood of success and, consequently, supports entry 

of a stay. 

II.  Respondents will suffer irreparable harm if the order is not stayed. 

 A stay with respect to the Court’s Order is also appropriate in light of the irreparable 

injury that will result if the Order is implemented or enforced immediately.  The breadth and 

seriousness of this harm is detailed in the attached declaration of General John F. Kelly, 

U.S.M.C., Commander, United States Southern Command, the senior military operational 

commander responsible for the safe and secure operation of the JTF-GTMO detention facility.   

Kelly Decl. ¶ 3.  As General Kelly attests, requiring JTF-GTMO to attempt to immediately 

comply with the Court’s order regarding search procedures and attorney visit/phone call 

locations will reduce safety for both guards and detainees.  Id. ¶¶ 5-11, 15-25.  

 The modified search procedure will endanger safety.  The principal danger posed by 

the Order is the increased risk that potentially dangerous contraband will be introduced into the 

camps.  The current full-body frisk procedure is necessary and appropriate for moves outside a 

detainee’s camp of residence and for all contacts with non-JTF-GTMO personnel.  Sometimes 

during a detainee move (including moves for attorney visits, telephone calls, medical 

appointments, or ICRC visits), contraband items (such as tempered steel, wires, and nails) can be 

found on the ground where they can be picked up by or given to the detainee.  Kelly Decl. ¶16.  

These contraband items, if obtained by a detainee, can be hidden on his person.  Id.  

Concealment is made particularly easy if the detainee knows that his groin area cannot be 
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thoroughly frisked.  Id.  Three dangers are evident from these concealments.  First, if detainees 

can smuggle weapons or weaponizable items into their residential camps, the weapons can be 

used to attack and injure other detainees or the guards.  Id.  Second, if detainees possess such 

items in their camp and can smuggle such weapons out of the camp, they present a potential 

threat to not only the guards, but also to any persons with whom detainees may be visiting.  Id.  

Lastly, if a detainee is determined to commit suicide, these items can be used to assist in that 

attempt.  Id. 

 The modified search procedure described in the Order will not be sufficient to discover 

the smuggling of contraband – including improvised weapons – that are hidden in the groin area.    

“Grasping the waistband” and “shaking the leg” of a detainee’s trousers will not reveal many 

dangerous contraband items, like nails, shanks, and ragged scraps of metal that are secreted in 

the groin area.  Kelly Decl. ¶ 17.  As a result, returning to the prior, modified search procedure 

reflected in the Court’s Order, particularly as detainees will now know that their groin areas will 

not be searched, will increase detainees’ ability to hide contraband in their groin areas,9 and 

correspondingly heighten the attendant risks to JTF-GTMO personnel, visitors, and detainees 

alike.  Id.   

 This is not an idle concern.  The Guantanamo detention facility’s security is currently 

threatened by the presence of contraband weapons.  Indeed a large stash was recently uncovered 

in late June 2013.  Kelly Decl. ¶ 18.  The discovered contraband is shown in the photographs 

attached as Exhibit A to General Kelly’s declaration.  Among the recently seized items were 

nails, shanks, and a 10-inch T-handled allen wrench.  Id.  As these photographs illustrate, 

9 The known inability of the guard force to search the detainees’ groin area was cited in the Latif 
death investigation as a possible contributing factor to Mr. Latif’s ability to hoard his 
medications for his subsequent suicide.  Kelly Decl. ¶ 7. 
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undiscovered contraband presents an ongoing threat to guards, attorneys, ICRC personnel, and  

detainees every day.   Prohibiting the search of the areas between detainees’ waists and knees 

would virtually guarantee them a secure location in which to secret these sorts of items after 

movements outside the camps.  Id. 

 The modified search procedure may lead to further unrest.  In addition, if guards 

cannot search detainees’ groin areas after movements outside the residential camps or meetings 

with non-JTF personnel, JTF-GTMO will have to conduct more frequent full-frisk searches of 

the entire population to ensure an acceptable level of prison safety.  Kelly Decl. ¶ 21.  This 

necessary step will likely result in strong resistance from the detainees, leading to disciplinary 

problems, and thereby jeopardizing their return to communal living.  Id.10 

 There is no room in Camp 5 available for attorney meetings.  A stay is also warranted 

because, as a practical matter, JTF Guantanamo cannot immediately comply with the Order 

regarding attorney meetings in Camp 5.  Currently, there is only one room available that has any 

practical possibility of hosting attorney meetings.  Kelly Decl. ¶ 23.  It is very small, however, 

approximately 4 feet by 6 feet, and has no visual monitoring capability.  Id.  To permit the visual 

monitoring of meetings that is necessary for safety and security reasons, guards would have to be 

stationed outside the room with the door open and near enough to it to conduct proper 

monitoring and ensure an appropriate response time in case of an incident, thereby increasing the 

possibility that confidential conversations in the room could be overheard.  Id.  To repurpose the 

room appropriately for attorney visits will require significant time and resources, and it would be 

10 To date, because they have complied with camp rules, over 30 detainees in Camp 6 have been 
returned to communal living since the April transition to single-cell living.  Kelly Decl. ¶ 21.  
Communal living is the desire of the overwhelming number of detainees.  Id.  It is also JTF-
GTMO’s goal, in the interest of improving the detainees’ living conditions, and improving 
relations with the detainee population generally.  Id.   This objective cannot be achieved unless 
the safety and security of both the detainees and JTF personnel can be assured.  Id. 
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a difficult undertaking to obtain effective modifications considering the size of the room.  Id.  

Moreover, its location within an operational area of the Camp would require changes to camp 

operations.  Id.   

   Attorney meetings in either Camp 5 or 6 will have significant detrimental impacts 

on camp operations.  Holding attorney visits in Camps 5 and 6 will require the use of multiple 

guards in each camp to visually monitor these visits as they occur.  Kelly Decl. ¶ 25.  This 

responsibility will add to the existing burdens on a guard force already fully utilized to meet the 

demands placed on JTF-GTMO by other operations, such as medical appointments, other legal 

visits or calls, military commission hearings, ICRC meetings, family calls, and ordinary camp 

operations (meals, recreation).  Id.  The effect of the Court’s order will be either to add to an 

individual guard’s already full plate of duties, unnecessarily stressing that guard, or more likely, 

to require the reassignment of others within the guard force.  Id.  Any reassignment, of course, 

will have secondary “ripple” effects throughout JTF-GTMO.  Id.  The duties from which these 

other personnel will be drawn will necessarily be assigned to yet other soldiers.  Id.  Any of these 

scenarios will place additional significant burdens on JTF-GTMO, burdens that would not exist 

if attorney meetings were held at Camp Echo, which already has a dedicated guard force for 

handling visits by attorneys and others.  Id. 

 III.  Any Potential Harm To The Detainees Is Not Substantial 

 The Government does not deny that some detainees have chosen not to meet with their 

counsel, with a small minority alleging that they have chosen not to do so because of the full-

frisk search procedures.  But the allegation that the full-frisk procedure impedes their right to 

meet with counsel cannot diminish the fact that the Government continues to facilitate attorney 

telephone calls and visits with the majority of the detainees on a daily basis.   As the record 
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establishes, from January 1st through May of this year, over 193 attorney visits were scheduled.  

Kelly Decl. ¶ 12.  And from March through May of this year, approximately 100 calls between 

detainees and their habeas counsel occurred, almost as many that occurred in all of 2012.  Id.  

Simply put, the Government stands willing to assist detainees to exercise their right to habeas 

corpus as is evidenced by the efforts of JTF-GTMO and the Department of Defense to date.  That 

to do so during the pendency of an appeal a detainee must submit to a full-body frisk – a frisk no 

more intrusive than frisks and searches carried out daily throughout this country on arrestees, 

pretrial detainees, and prison inmates, including any who may be religiously devout, is not a 

substantial barrier to the exercise of that right.   

IV.  The Public Interest Supports a Stay Pending Appeal 

 The public interest favors Respondents.  Typically, when the Government is a party, the 

interests of the Government and the public merge.  Nken, 129 S.Ct. at 1762.  This overlap of 

interests has occurred here.  The public, like the Government, is interested in maintaining the 

safety and security of the Guantanamo Bay detention facility.  And while the public – like the 

Government – also has an interest in detainees pursuing their habeas rights, that interest includes 

a requirement that the exercise of habeas rights not compromise facility security or good order.  

Accordingly, the public interest favors a stay.  

CONCLUSION 

 The Court’s Order imposes severe constraints on the operation of JTF-GTMO, 

constraints that in the unrebutted opinions of its commanders will weaken security at the facility 

and impose other harms on JTF-GTMO.  Further, Respondents have a likelihood of success with 

regard to challenging the bases upon which the Order was entered.  These and the other 

applicable factors demonstrate that the Order should be stayed pending appeal.   
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