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______________________________________________________________________________ 

DEFENDANTS’ MOTION TO ENFORCE JUDGMENT AND FOR AMENDED 
FINDINGS AND JUDGMENT 

______________________________________________________________________________ 
 

Defendants Gerard L. Cafesjian, John J. Waters, Jr., and The Cafesjian Family 

Foundation, Inc. (“CFF”) (collectively “defendants”) respectfully submit the following motion 

seeking to enforce the Court’s May 9, 2011 judgment, pursuant to Fed. R. Civ. P. 70, and asking 

that the Court alter, amend, or make additional legal, equitable, and/or factual rulings with 

respect to that May 9, 2011 judgment.  See Fed. R. Civ. P. 52(b), 59(e).  This motion is 

necessitated by plaintiffs Armenian Genocide Museum & Memorial, Inc. (“AGM&M”) and 

Armenian Assembly of America’s (“Assembly”) refusal to comply with the Court’s ruling that 

“the reversion clause in the Grant Agreement is valid and enforceable,” and thus “CFF shall take 

possession of the Properties” at issue here.  Mem. Op. 175, 189 (Case No. 08-255, Dkt. #193) 

(Jan. 26, 2011). 

Specifically, AGM&M and the Assembly assert that CFF must take the reverted property 

encumbered by AGM&M and the Assembly’s 2009 lease to the Families U.S.A. building, 
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despite well-established principles of property law establishing that a party like CFF entitled to a 

reversion takes that property clear of any such encumbrance. 

I. THE ASSEMBLY HAS REFUSED TO VACATE THE GRANT PROPERTIES 

As the Court knows, defendants have, in the months since the Court’s January 26, 2011 

Order upholding the reversion, repeatedly asked the plaintiffs for a timetable as to when they 

intend to vacate the Grant Properties.1  Plaintiffs repeatedly stated that they were considering the 

matter, and defendants have assumed that the Assembly would leave the office space that it had 

been leasing from AGM&M in the Families U.S.A. Building at 1334-46 G Street, NW. 

Until recently, it had appeared that the plaintiffs agreed that the Assembly’s lease expired 

upon the reversion of the properties to CFF.  On January 27, 2011, former counsel for the 

plaintiffs Michael DeMarco called defense counsel to request that the defendants wait to initiate 

any eviction proceedings.  Then in its February 23, 2011 status report, the Assembly admitted 

that it held only a “leasehold within the properties subject to reversion.”  Assembly Status Report 

at 10 (Case No. 07-1259, Dkt. #259) (Feb. 23, 2011) (emphasis supplied).  And when the 

plaintiffs explained to the Court why they moved the Armenian National Institute artifacts from 

the Assembly offices, the excuse given by AGM&M Executive Director Rouben Adalian was 

that the artifacts were at risk because the defendants “had begun the process of evicting the 

Assembly from the Families U.S.A. building.”  Adalian Declaration ¶¶ 9-10 (Case No. 08-255, 

Dkt. #227-1) (Apr. 4, 2011). 

Once the Court issued its final orders and judgment enforcing the reversion, the 

plaintiffs’ position changed.  On May 23, 2011, the plaintiffs finally delivered a Quitclaim Deed 

                                                 
1 See, e.g., Feb. 6, 2011 Email from J. Williams to M. DeMarco (Attached as Exhibit A); 

Defendants’ Feb. 16, 2011 Status Report 5 (Case No. 07-1259, Dkt. #254); Transcript of March 
11, 2011 AGM&M Board of Trustees Meeting at 35 (Case No. 07-1259, Dkt. #279-2). 
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for the properties and turned over some of the property keys the following day.  The plaintiffs 

simultaneously claimed, however, that the Assembly need not move from its offices in the 

Families U.S.A. building, and they therefore declined to turn over the keys to that space.  See 

May 23, 2011 Email from E. Abraham to J. Williams.  (Attached as Exhibit B).  The following 

week, the Assembly clarified that it intends to remain in the Families U.S.A. building through 

the December 2015 expiration of the lease it signed with AGM&M.  See June 1, 2011 Email 

from E. Abraham to J. Williams (Attached as Exhibit C). 

A. The AGM&M-Assembly Lease Agreement 

AGM&M has had possession of all of the Grant Properties since 2003, and the Assembly 

has controlled the museum project since 2006.  As the Court knows, the plaintiffs’ challenge to 

the reversionary clause in the Grant Agreement was based in large part on the argument that 

Hirair Hovnanian and Robert Kaloosdian had been ostensibly unaware when they signed the 

agreement that the properties would revert to CFF at the close of 2010 if the museum was not 

built.  During discovery, the plaintiffs’ position was fatally undercut by the disclosure of several 

documents, including Mr. Hovnanian’s own reversionary clause and Mr. Kaloosdian’s extensive 

comments on the reversion during the drafting of the Grant Agreement.  See Defts.’ Exs. 4, 94.  

This evidence showed that Mr. Kaloosdian’s and Mr. Hovnanian’s claims of ignorance were, as 

the Court later found, “incredibl[e]” and “remarkabl[e],” respectively.  See Mem. Op. 46 (Case 

No. 08-255, Dkt. #193) (Jan. 26, 2011).  At that point, with the museum project nowhere near 

becoming a reality, the plaintiffs realized that they were very likely to lose the properties at the 

end of 2010. 

In May of 2009, with the reversion deadline only 19 months away, AGM&M and the 

Assembly entered into a lease agreement.  Defts.’ Ex. 165.  The lease initially lasted for a period 

of 19 months, but was drafted to automatically renew for a five year term in December 2010 – 
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just before the properties would revert back to CFF.  Id.  The circumstances of this unusual lease 

term show that the plaintiffs were engaged in an attempt to defy basic principles of property law 

by preserving some interest for themselves in the Grant Properties, lasting well beyond 2010.  It 

is well settled that a property owner, such as AGM&M, “cannot create any greater interest in the 

lessee than the lessor has,” such as by granting a lease term that extends beyond the time in 

which the lessor has title.  49 Am. Jur. 2d Landlord and Tenant § 3. 

B. The Court’s Decision Regarding the Lease 

While the Court addressed the lease in its January 26, 2011 Memorandum Opinion, its 

discussion was limited to a discrete issue: defendants’ counterclaim asserting that the plaintiffs 

breached their contractual duties by signing the lease because allowing the Assembly to use the 

property was contrary to the Grant Agreement’s requirement that the Grant Properties be used 

“as part of the AGM&M.”  See Mem. Op. 182–83 (Case No. 08-255, Dkt. #193) (Jan. 26, 2011).  

The Court rejected defendants’ claim, holding that the signing of the lease did not breach the 

Grant Agreement because granting space to Assembly, at that time, could have been considered 

an attempt to support the museum project financially.  Id. at 183.  The Court’s opinion did not 

mention, let alone resolve, the question of whether the Assembly’s leasehold would continue to 

be valid even in the event of reversion.  That issue was necessarily decided by the Court’s final 

order, holding that the reversion was valid and that CFF was entitled to possession of the 

properties.  As a matter of black-letter real property law, a lessor cannot grant a lessee more 

property rights than it possesses itself, and a lessee is subject to the same claim against his 

property interest as the lessor; thus, the reversion applied just as equally to the Assembly’s 

leasehold estate as to AGM&M’s estate. 
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Moreover, the Court’s reasoning on the counterclaim does not support the conclusion that 

it was intended to address the separate issue of the continuing validity of a lease following a 

valid reversion.  Even if the income generated by the Assembly lease accrued to the AGM&M 

project’s benefit prior to December 2010, that reasoning cannot apply once the properties 

reverted to CFF.  By definition, the proceeds of the lease no longer go to AGM&M, and so the 

lease ceased to be a “part” of the AGM&M project upon reversion.  And the Court never 

addressed the inequities of the Assembly’s holdover lease continuing beyond the date of 

reversion and through December 2015.  It did not have to.  The Court’s order holding that title to 

the properties reverted to CFF necessarily meant that the Assembly lease would be cut off.  

Because the order holding the reversion valid and granting possession to CFF ended the 

Assembly’s leasehold, the Assembly’s refusal to vacate the premises is contrary to the Court’s 

order and judgment. 

II. AGM&M AND THE ASSEMBLY ARE VIOLATING THE COURT’S ORDER 
GRANTING CFF POSSESSION OF THE PROPERTIES, AND A RULE 70 WRIT 
OF ASSISTANCE SHOULD BE ISSUED TO EVICT THEM 

Basic principles of real property law hold that a landlord may not create a tenancy that 

extends beyond the expiration of the landlord’s own interest in the property.  As a result, the 

Assembly must vacate the properties in accordance with the Court’s orders, and a Rule 70 writ of 

execution or assistance is an appropriate means of reaching that outcome. 

A. Black-Letter Law Establishes that the Right of Possession Following a 
Reversion Applies Against, and Extinguishes, Any Leasehold Estate  

It is black-letter law that a “lessee can . . . have no greater right of possession than his 

lessor,” Deseret Salt Co. v. Tarpey, 142 U.S. 241, 245 (1891), and that the right of possession 

following a reversion applies not only against the lessor, but the lessee as well.  See, e.g., 49 Am. 

Jur. 2d Landlord and Tenant § 3 (“A lessor cannot create any greater interest in the lessee than 
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the lessor has; thus, unless he or she is protected by some special statute or equity, the lessee 

takes subject to all claims of title which were enforceable against the lessor.”); accord, e.g., 1 

Herbert T. Tiffany and Basil Jones, Real Property § 153 (“one having a limited estate in land 

cannot, as against the person entitled in reversion or remainder, create an estate to endure beyond 

the normal time for termination of his own estate. This self-evident principle has been applied in 

the case of the making of a lease for years by a tenant for his own or another’s life, the rights of 

the remainderman or reversioner being recognized as superior to any claim on the part of the 

lessee.”); Richard R. Powell, Powell on Real Property § 16.03[7] & [7][d] (2d ed. 2000) (citing 

rule that leasehold comes to an end upon “the ending of the landlord's estate in those cases in 

which the landlord holds a terminable estate,” and noting that “[w]hether the lease addresses the 

matter or not, the estate for years cannot last longer than the estate from which it is carved. Thus, 

a term of years ends whenever the landlord’s estate ends.”). 

Thus, for instance, in Hinojos v. Lohmann, 182 P. 3d 692 (Col. Ct. App. 2008), several 

landowners held reversionary interests in formerly-public land that had been granted to Union 

Pacific railroad as a right-of-way in the late 19th century; those reversionary interests vested 

upon the railroad’s abandonment of the right-of-way. Id. at 697-98, 700-01.  In 1990, Union 

Pacific granted an agricultural lease to Mr. Lohmann upon its right-of-way, which was later 

terminated (Lohmann, who was never evicted, also had a claim that his lease was still valid.)  Id. 

at 696.  In  2002, the railroad abandoned its property interest in the right-of-way, triggering the 

reversion.  Id. at 695.  Lohmann claimed that his lease allowed him to remain in possession 

following the reversion, but the Court rejected his claim.  It held that “[w]here the lessor’s estate 

in the leased property is extinguished, the lessee’s property rights under the lease are also 

extinguished,” and because “[t]he railroad’s estate in the right-of-way was extinguished when it 
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formally abandoned the right-of-way . . . Lohmann’s interest, if any, in the property by virtue of 

the previously terminated lease was extinguished.”  Id. at 701 (citing authorities.) 

Similarly, in Campos v. Warner, 559 P.2d 1190, 1190 (N.M. 1977), a party owned land 

subject to an obligation to forfeit the property back to the original seller in the event of non-

payment.  The owner then leased the property to a lessee, and ceased making payments to the 

seller.  Id.  The seller then exercised the forfeiture clause, retook its property, and terminated the 

lease.  Id.  The lessee sued for wrongful termination, claiming that the original seller had to 

honor the lease, despite the forfeiture.  Id.  The Court rejected the lessee’s claims, holding that 

because a “lessor cannot create any greater interest in his lessee than he himself possesses, and 

the lessee takes subject to all claims of title enforceable against the lessor,” and thus original 

seller had the same right to forfeiture against the lessee’s possession as against the lessor’s.  Id. 

at 1191.  The Court then went on to explain precisely why such a rule was needed: 

To hold that an owner under these circumstances could not regain 
the possession of his property because of a subsequent lease could 
lead to ludicrous and perhaps even disastrous consequences. One 
hypothetical example: if a purchaser leased the property to a third 
party for ninety-nine years at a rental fee far below an amount that 
would be fair and reasonable, and then defaulted on his obligation 
to pay, it would be unjust to force the owner to submit to the lease. 

Id.  Finally, multiple cases have held that where a landlord held “only a life estate” in the 

property, she “could not have granted [lessee] a longer term of possession in the property than 

she had,” and thus “[a]fter the death of [the lessor], the lease was void and gave no title or 

interest in the property to [the lessee].”  Dwyer v. McCoy, 512 S.E.2d 70, 71- 72 (Ga. App. 

1999); accord, e.g., Boyar v. Goodman, 202 A.D.2d 541, 542 (N.Y.A.D. 2 Dept. 1994) (“Upon 

the death of Harold Goodman, the life tenant, the plaintiff's lease and his right to possession of 

the premises terminated”).   
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These principles are dispositive here.  AGM&M held the Families U.S.A. building 

subject to a reversion.  As a lessor, AGM&M could not grant a lessee greater rights to the 

property than AGM&M itself possessed.  AGM&M had a right to occupy the Properties only 

insofar as the reversion did not take effect, and had no right to continue occupying the properties 

after the reversion took effect.  See Case No. 08-255, Dkt. #193, at 175-76, 189.  AGM&M 

therefore had no power to give the Assembly what it did not have—a right to possession 

following reversion—and CFF has the same right to regain possession from the Assembly as it 

does from AGM&M.  As such, the Assembly’s lease necessarily became void once the reversion 

occurred and CFF regained possession, and the right of possession flowing from the reversion 

applied equally against the lessee Assembly as it did against the lessor AGM&M.2  See, e.g., 

Hinojos, 182 P. 3d at 701; Campos, 559 P.2d at 1191; Dwyer, 512 S.E.2d at 71-72.   

B. A Rule 70 Writ of Execution or Assistance is an Appropriate Remedy to 
Enforce the Court’s Judgment that CFF Is Entitled to Possession of the 
Properties, Which Includes the Families U.S.A. Building. 

Pursuant to Rule 70, the Court “may direct that a conveyance be executed, deeds or other 

documents delivered, or that an act be done by some other person appointed by the court should 

the defendant refuse or fail to do it after being ordered to do so.”  Wright, Miller et al., Fed. Prac. 

& Proc. § 3022 at 170.  One mechanism that this Court can use to effectuate its May 9, 2011 

Order and provide for the immediate transfer of the properties is found in Rule 70(d), which 

                                                 
2 Plaintiffs will likely try to justify disobedience of the Court’s order by citing the Court’s 

ruling that AGM&M had the authority, in 2009, to enter into the lease with the Assembly.  Case 
No. 08-255, Dkt. #193, at 182-83.  If so, plaintiffs’ reliance is sorely misplaced.  As explained in 
Part I, supra, the Court did not hold (or even imply) that AGM&M had the authority to give the 
Assembly greater property rights in the leasehold—five years’ possession even in the case of 
reversion—that AGM&M did not possess in its own estate.  Simply put, the Court’s decision 
was about whether AGM&M breached the Grant Agreement by signing the lease, and had 
nothing to do with whether that lease would survive a valid reversion. The resolution of that 
issue—that, in fact, Assembly has no possession rights—flows directly from this Court’s 
remedial order holding that CFF is entitled to possession. 
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provides that “[o]n application by a party who obtains a judgment or order for possession, the 

clerk must issue a writ of execution or assistance.”  Both writs permit the eviction of a party 

from real property, with the writ of execution issued in law, and the writ of assistance issued in 

equity.  See 6 Am. Jur. 2d Assistance, Writ of § 1; Powell v. Wash. Land Co., Inc., 684 A.2d 769, 

770 (D.C. 1996) (noting party’s attempt, “accompanied by U.S. Marshals . . . to evict the 

appellant, pursuant to the Writ of Execution”); Bryan v. Sanderson, 3 MacArth. 402, 1877 WL 

18411, at *1 (D.C. 1879) (noting that upon issuance of writ of assistance by equity court, “the 

marshal was required to eject Sanderson and establish the plaintiffs in possession” of property).   

Here, the necessary consequence of the reversion of the Families U.S.A. building to CFF 

was that the Assembly’s lease is extinguished.  It does not have any right to continue occupying 

the premises.  The Court should, therefore, order the Assembly to vacate the Families U.S.A. 

building within 30 days.  If it does not, the Court should issue a writ of execution or assistance 

and specially appoint, pursuant to Fed. R. Civ. P. 4.1(a), a U.S. Marshal to evict the Assembly.3   

III. IN ADDITION, THE COURT SHOULD ALTER OR AMEND ITS FINDINGS 
AND/OR JUDGMENT TO MAKE CLEAR THAT THE ASSEMBLY MAY NOT  
BLOCK CFF’S RIGHT OF POSSESSION 

Although the Assembly’s need to vacate the Families U.S.A. building is a direct 

consequence of the Court’s order and judgment that the reversion is valid and CFF is entitled to 

possession, see supra, in the interest of clarity the Court should also amend its findings and 

judgment to affirmatively state that CFF’s reversion is not encumbered by Assembly’s lease, for 

the reasons described above.  The Court has authority under Fed R. Civ. P. 52(b) and 59(e) to 

“amend its findings—or make additional findings—and may amend the judgment accordingly,” 

                                                 
3 See http://www.usmarshals.gov/process/assistance.htm (last visited June 3, 2011) 

(noting that “A writ of assistance . . . usually serves as an eviction from real property” and that 
“[t]he writ is served by a U.S. Marshal or other person, presumably a law enforcement officer, 
specially appointed by the court in accordance with Federal Rule of Civil Procedure 4.1(a)”) 
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and has “considerable discretion in granting Rule 59(e) motions,” including when “new evidence 

is available, or that granting the motion is necessary to correct a clear error or to prevent a 

manifest injustice.”  Lurie v. Mid-Atlantic Permanente Medical Group, P.C., --- F. Supp. 2d ---, 

2011 WL 2120813, at * 4 (D.D.C. May 31, 2011).  To the extent the Court finds the issue 

unresolved, new evidence and a need to avoid manifest injustice both support amendment of the 

findings.   

First, the issue over whether the Assembly had to vacate the property did not, until 

recently, appear to need a specific enforcement.  Defendants have always understood that the 

Court’s order affirming the validity of the reversion, and granting CFF possession of the 

properties, meant that Assembly would have to vacate the premises, and has taken that position 

repeatedly.4  AGM&M and the Assembly, by contrast, never claimed during the trial that the 

Assembly’s lease estate would survive any possible reversion. In fact, the plaintiffs admitted that 

they understood the reversion would lead to the Assembly’s eviction when they gave that 

prospect as their excuse for moving the ANI artifacts from the leasehold.  See Adalian 

Declaration ¶¶ 9-10 (Case No. 08-255, Dkt. #227-1) (Apr. 4, 2011) (stating that the plaintiffs 

moved the artifacts because defendants “had begun the process of evicting the Assembly from 

the Families U.S.A. building”).  And the Assembly admitted that it held only a “leasehold within 

the properties subject to reversion” in its February 23, 2011 Status Report.  Assembly Status 

Report at 10 (Case No. 07-1259, Dkt. #259) (Feb. 23, 2011) (emphasis supplied).  Neither the 

Assembly nor AGM&M ever disputed or objected to CFF’s multiple emails and statements 

indicating that the Assembly had to vacate the lease.  It was not until the May 23 and June 1 

                                                 
4 See, e.g., Feb. 6, 2011 Email from J. Williams to M. DeMarco (Attached as Exhibit A); 

Defendants’ Feb. 16, 2011 Status Report 5 (Case No. 07-1259, Dkt. #254); Transcript of March 
11, 2011 AGM&M Board of Trustees Meeting at 35 (Case No. 07-1259, Dkt. #279-2). 
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emails that AGM&M and the Assembly announced their intent to remain in possession of the 

Families U.S.A. property, and accompanied that claim with a list of property maintenance issues, 

which it intended to enforce against CFF—issues that were necessarily either ignored or 

deliberately left unresolved by AGM&M in order to stick CFF with the bill.  (See Exs. B and C.)  

The Assembly and AGM&M’s recent actions are new evidence of their desire to block CFF’s 

possession of the properties through their invalid lease. 

Second, to allow the Assembly to assert a right to possess of the Families U.S.A. 

building, based on the technicality that the Court’s opinion did not specify that CFF was entitled 

to possess the property regardless of the lease, would work a manifest injustice to Defendants.  

The Assembly and AGM&M’s behavior starkly demonstrates the sort of “ludicrous and perhaps 

even disastrous consequences” that would arise if the black-letter rule discussed above did not 

exist.  Campos,  559 P.2d at 1191.  Here, the lease in question was not signed until 2009, well 

after the litigation between the Assembly, AGM&M, and the Cafesjian parties had commenced. 

It contained an unusual term: an initial 18-month term (coinciding with the period of time before 

the reversion), and then an automatic renewal for 5 years after the reversion date, without any 

recognition that AGM&M might not hold the property during those 5 years.  The Assembly 

knew the score.  It was not an innocent third-party lessee, but rather was one of the major 

partisans in the lawsuit over CFF’s reversion.  The Assembly thus undoubtedly knew that the 

lease term would overlap with CFF’s later possession under the reversion.  And now, a week 

after turning over the keys, AGM&M and the Assembly have produced a list of alleged 

maintenance issues with the Families U.S.A. building—issues that AGM&M apparently did not 

see fit to correct during their nearly five years of uninterrupted control of the space.  There can 

be little doubt that AGM&M and the Assembly view this lease as a way to continue waging war 
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against Mr. Cafesjian for the next half-decade, blocking his use of the museum properties despite 

the Court’s granting possession to CFF.  The law, with good reason, does not allow them to do 

this.  The Court should amend its findings to say so.  

Alternatively, in the unlikely event that the Court’s ruling on the breach of contract claim 

was intended to also serve as a holding that the lease would be valid despite the reversion, the 

Court should amend its ruling to make that holding explicit.  There was no indication either at 

the trial, or in the Court’s opinion, that it was deciding this important legal issue contrary to the 

well-established law of property.  If it was, the Court should make that clear so that the appellate 

court will recognize this issue is among those certified for immediate appeal under Rule 54(b).   

CONCLUSION 

The Court should order the Assembly to vacate the Families U.S.A. building within 30 

days, and if it does not, the Court should issue a writ of assistance and direct a U.S. Marshal to 

evict the Assembly from the property.  In addition, the Court should alter and amend its findings 

and judgment to clarify that the Assembly’s lease was extinguished by the reversion of the 

properties to CFF. 

 

 
Dated:  June 6, 2011 

 
Respectfully submitted, 
 
/s/ John B. Williams                            
John B. Williams (D.C. Bar No. 257667) 
William G. Laxton, Jr. (D.C. Bar No. 982688) 
JONES DAY 
51 Louisiana Avenue, N.W. 
Washington, D.C.  20001-2113 
Telephone:  (202) 879-3939 
Facsimile:   (202) 626-1700 
 
Counsel for The Cafesjian Family Foundation, 
Gerard L. Cafesjian, and John J. Waters, Jr. 
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