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IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF COLUMBIA 

 

THOMPSON HINE LLP      

 

 Plaintiff 

       Case No.: 1:10-cv-01877 

v.  

 

SMOKING EVERYWHERE, INC., et al. 

 

 Defendants 

  

 

 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 

DEFENDANTS‟ MOTION TO DISMISS OR, IN THE ALTERNATIVE, FOR  

SUMMARY JUDGMENT FOR FAILURE TO STATE A CLAIM, LACK OF 

JURISDICTION, IMPROPER VENUE, OR TO TRANSFER FOR FORUM NON 

CONVENIENS 

 

I. Introduction 

Plaintiff Thompson Hine LLP, an Ohio limited liability partnership, initiated this 

action against Defendants Smoking Everywhere, Inc. (“SE”) and Elicko Taieb 

personally.  SE and Mr. Taieb, both of whom are residents of Florida, have not subjected 

themselves to the jurisdiction of this Court.  Moreover, even if the Court were to 

conclude that either or both of the Defendants are subject to this Court‟s jurisdiction, the 

Court should still transfer this action for forum non conveniens.  None of the parties 

reside in the District of Columbia, this action bears little relationship to the District of 

Columbia, the witnesses and sources of proof are located outside the District of 

Columbia, and this action would more appropriately be tried in the United States District 

Court for the Southern District of Florida.  Plaintiff‟s allegations of fraudulent transfers 

fall far short of federal pleadings standards and should be dismissed on their face. 

II. Factual Background 
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Plaintiff, an Ohio law firm, alleges that it entered into a representation agreement 

with Defendant SE related to the review and development of legal arguments in 

connection with the sale and distribution of electronic cigarettes.  Complaint, at ¶ 8.  As 

part of that representation, Plaintiff represented SE‟s interests in dealings with the United 

States Food and Drug Administration.  Id., at ¶ 10.  Thereafter, Plaintiff initiated a 

complaint in the United States District Court for the District of Columbia on SE‟s behalf 

against the FDA.  Id., at ¶¶ 10-11.  Mr. Taieb was not a party to that alleged agreement, 

and it was entered into exclusively with SE.  Id., at ¶ 30 (alleging that “SE has materially 

breached...”); [Dkt. No. 1, at 13] (“Our client in this matter will be Smoking Everywhere, 

Inc. and not any of its individual officers, directors or members/shareholders.”). 

Plaintiff further alleges that on or about November 6, 2009, it entered into a 

retainer agreement with SE and Mr. Taeib related litigation in Oregon arising out of 

Oregon law.  Complaint, at ¶ 15.  Plaintiff claims that SE owes Plaintiff $480,745.00 in 

outstanding legal fees relating to the two matters.  Id., at ¶ 22.  Plaintiff further claims 

that Mr. Taieb is jointly and severally liable for $105,494.36 related to the Oregon 

litigation.
1
  Id., at ¶ 23.  Defendants deny Plaintiff‟s allegations. 

III. Legal Standard 

a. Jurisdiction 

The United States District Court for the District of Columbia looks to the D.C. 

long-arm statute to determine if it has personal jurisdiction over a defendant.  GTE New 

Media Servs. v. BellSouth Corp., 199 F.3d 1343, 1347 (D.C. Cir. 2000).  As such, “[a] 

court must first examine whether jurisdiction is applicable under the state's long-arm 

                                                 
1
 Interestingly, the only specific services Plaintiff enumerates for an alleged $105,494.36 is a motion to 

dismiss.  Id., at ¶ 18.  
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statute and then determine whether a finding of jurisdiction satisfies the constitutional 

requirements of due process.”  Id.  The plaintiff bears the burden of proving personal 

jurisdiction as to each defendant and “must allege specific acts connecting each defendant 

with the forum and cannot rely on conclusory allegations.”  Pease v. Burke, 535 F. Supp. 

2d 150, 151-52 (D. D.C. 2008). 

D.C. Code § 13-422 provides that “[a] District of Columbia court may exercise 

personal jurisdiction over a person domiciled in, organized under the laws of, or 

maintaining his or its principal place of business in, the District of Columbia as to any 

claim for relief.”  D.C. Code § 13-423, the long-arm statute, provides: 

  (a) A District of Columbia court may exercise personal jurisdiction over 

a person, who acts directly or by an agent, as to a claim for relief arising 

from the person's -- 

  

   (1) transacting any business in the District of Columbia; 

  

   (2) contracting to supply services in the District of Columbia; 

  

   (3) causing tortious injury in the District of Columbia by an act or 

omission in the District of Columbia; 

  

   (4) causing tortious injury in the District of Columbia by an act or 

omission outside the District of Columbia if he regularly does or solicits 

business, engages in any other persistent course of conduct, or derives 

substantial revenue from goods used or consumed, or services rendered, in 

the District of Columbia; 

  

   (5) having an interest in, using, or possessing real property in the District 

of Columbia; 

  

   (6) contracting to insure or act as surety for or on any person, property, 

or risk, contract, obligation, or agreement located, executed, or to be 

performed within the District of Columbia at the time of contracting, 

unless the parties otherwise provide in writing; or 

  

   (7) marital or parent and child relationship in the District of Columbia if: 
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      (A) the plaintiff resides in the District of Columbia at the time the suit 

is filed; 

  

      (B) such person is personally served with process; and 

  

      (C) in the case of a claim arising from a marital relationship: 

  

         (i) the District of Columbia was the matrimonial domicile of the 

parties immediately prior to their separation, or 

  

         (ii) the cause of action to pay spousal support arose under the laws of 

the District of Columbia or under an agreement executed by the parties in 

the District of Columbia; or 

  

      (D) in the case of a claim affecting the parent and child relationship: 

  

         (i) the child was conceived in the District of Columbia and such 

person is the parent or alleged parent of the child; 

  

         (ii) the child resides in the District of Columbia as a result of the 

acts, directives, or approval of such person; or 

  

         (iii) such person has resided with the child in the District of 

Columbia. 

  

      (E) Notwithstanding the provisions of subparagraphs (A) through (D), 

the court may exercise personal jurisdiction if there is any basis consistent 

with the United States Constitution for the exercise of personal 

jurisdiction. 

  

(b) When jurisdiction over a person is based solely upon this section, only 

a claim for relief arising from acts enumerated in this section may be 

asserted against him. 

 

Importantly, even if the long-arm statute is satisfied, that does not end the 

Court‟s inquiry.  Rather, 

a plaintiff must still show that the exercise of personal jurisdiction is 

within the permissible bounds of the Due Process Clause.  In other words, 

a plaintiff must show "minimum contacts" between the defendant and the 

forum establishing that "the maintenance of the suit does not offend 

traditional notions of fair play and substantial justice."  International Shoe 

Co. v. Washington, 326 U.S. 310, 316, 90 L. Ed. 95, 66 S. Ct. 154 (1945) 

(internal quotation marks omitted).  Under the "minimum contracts" 

standard, courts must insure that "the defendant's conduct and connection 
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with the forum State are such that he should reasonably anticipate being 

haled into court there."  World-Wide Volkswagen Corp. v. Woodson, 444 

U.S. 286, 297, 62 L. Ed. 2d 490, 100 S. Ct. 559 (1980). 

 

GTE New Media Servs., 199 F.3d at 1347. 

 

b. Venue 

A United States District Court may transfer a case pursuant to 28 U.S.C. § 

1404(a).  Section 1404(a) provides that “For the convenience of parties and witnesses, in 

the interest of justice, a district court may transfer any civil action to any other district or 

division where it might have been brought.”  Section 1404(a) reflects a desire to have 

federal civil suits tried in the federal system at the place called for in the particular case 

by considerations of convenience and justice.  Van Dusen v. Barrack, 376 U.S. 612, 616 

(1964).  As the Supreme Court has recognized, the purpose of the section is to prevent the 

waste “of time, energy and money” and “to protect litigants, witnesses and the public 

against unnecessary inconvenience and expense . . . .”  Continental Grain Co. v.  The 

F.B.L.-585, 364 U.S. 19, 26, 27 (1960).    

The decision whether to transfer rests in the sound discretion of the district court 

and should be exercised in light of all the circumstances of a case.  See, e.g., Piper 

Aircraft Co. v. Reyno, 454 U.S. 235, 257 (1981); Kerotest Mfg. Co. v. C-O-Two Fire 

Equip. Co., 342 U.S. 180, 184-85 (1952); Trout Unlimited v. U.S. Dep’t of Agric., 944 F. 

Supp. 13, 16 (D.D.C. 1996) (noting that § 1404(a) vests “„discretion in the district court 

to adjudicate motions to transfer according to individualized, case-by-case consideration 

of convenience and fairness‟”).  In analyzing venue concerns, the Court has explained:  

Courts balance a number of private and public interest factors, including 

(1) plaintiff‟s forum choice; (2) defendant‟s forum choice; (3) whether the 

claim arose elsewhere; (4) convenience of the parties; (5) convenience of 

the witnesses; (6) ease of access to the proof; (7) transferee's competence; 
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(8) congestion of both courts; and (9) local interest in deciding local 

controversies at home.   

 

So. Utah Wilderness Alliance v. Norton, 315 F. Supp. 2d 82, 86 (D.D.C. 2004).  See also 

Nat’l Wildlife Fed’n v. Harvey, 437 F. Supp. 2d 42, 46 (D.D.C. 2006). 

To support a motion to transfer venue, the moving party must demonstrate that the 

balance of convenience of the parties and witnesses and the interest of justice are in its 

favor.  So. Utah Wilderness Alliance, 315 F. Supp. 2d at 86. 

IV. Discussion 

a. Lack of Jurisdiction 

There are two distinct variations of personal jurisdiction: “(1) general, „all 

purpose‟ adjudicatory authority to entertain a suit against a defendant without regard to 

the claim's relationship vel non to the defendant‟s forumlinked activity, and (2) specific 

jurisdiction to entertain controversies based on acts of a defendant that touch and concern 

the forum.  Steinberg v. Int’l Criminal Police Org., 672 F.2d 927, 928 (D.C. Cir. 1981).   

Specific jurisdiction is invoked upon a plaintiff meeting its burden of showing 

that a claim “aris[es] from forum-linked acts or consequences.”  Steinberg v. Int’l 

Criminal Police Org., 672 F.2d at 929.  Of course, it is Plaintiff that bears the burden of 

making a sufficient factual showing and may not rest on bare allegations or conclusory 

statements alone to avoid dismissal.  Novak-Canzeri v. Al Saud, 864 F. Supp. 203, 205 

(D. D.C. 1994) (citing First Chicago Int'l v. United Exchange Co. Ltd., 836 F.2d 1375, 

1377 (D.C. Cir. 1988)).   

Plaintiff has failed to make a sufficient showing of specific jurisdiction relative to 

Mr. Taieb.  Plaintiff simply states, without any supporting facts, that “the claims arise 

from Defendants‟ transacting business in the District of Columbia.”  Complaint, at ¶ 7.  
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In fact, Plaintiff‟s complaint leads to the contrary conclusion.  There is simply no 

allegation here that the alleged contract with Mr. Taieb arose out of any District of 

Columbia action.  Plaintiff has specifically alleged that the action, as it relates to Mr. 

Taieb, is based on an alleged matter pertaining to the State of Oregon.  Complaint, at ¶¶ 

15, 35-39.  Moreover, that alleged contract was not entered into in the District of 

Columbia, did not call for performance in the District of Columbia, and was not signed 

by any Defendant in the District of Columbia.
2
   

That alleged contract has no connection to the District of Columbia and no other 

reading of the Complaint is even possible.  Not only has Plaintiff not met its burden of 

showing that this claim “arises from Defendants‟ transacting business in the District of 

Columbia,” the Complaint is manifestly complaining about an alleged Oregon matter.  It 

is noteworthy to compare the instant case to Freiman v. Lazur, 925 F. Supp. 14 (D. D.C. 

1996), where the Court found no personal jurisdiction:  

all of the contracts at issue here -- defendants' contracts with government 

contractors, Kaiser Engineers and Dames & Moore, and with plaintiffs -- 

were executed and performed outside of the District of Columbia; second, 

that these government contractors do not have offices in the District; third, 

that defendant Lazur's office and the headquarters of the Department's 

Office of Capital Projects and Construction is in Germantown, Maryland; 

and fourth, all of the parties reside and work outside of the District of 

Columbia. 

 

                                                 
2
 Additionally, Defendants are residents of Florida who do not maintain any accounts in the District of 

Columbia, only in Florida.  Taieb Affidavit, at ¶¶ 7-8.  As such, any alleged payments related to the 

purported contracts would have been made or computed in Florida.  Similarly, Plaintiff‟s accounting and 

billing statements originated from an Atlanta, Georgia office.  Complaint, [Dkt. No. 1, at 19].  For this 

additional reason this matter does not appear to be a District of Columbia matter.  Cf. Shay v. Sight & 

Sound Sys., Inc., 668 F. Supp. 2d 80, 85 (D. D.C. 2009) (“[W]here claims arise from a plaintiff „being 

owed compensation from . . . employment,‟ all of the events giving rise to the litigation occur where „all 

computation and processing of payments owed to the plaintiff occurred.‟”) (quoting Smith v. US 

Investigations Servs., Inc., 2004 U.S. Dist. LEXIS 23504, 2004 WL 2663143, at *3, No. 04-0711 (RMU) 

(D.D.C. Nov. 18, 2004).  The “Interest On Lawyer Trust Account” (IOLTA) funds were to be deposited in 

Plaintiff‟s Ohio account in accordance with Ohio Law.  Complaint, [Dkt. No. 1, at 24].  
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Id. at 25-26.  Similarly, in viewing the allegations of the Complaint, and Mr. Taieb‟s 

affidavit, it becomes clear that the alleged contract with Taieb was executed and 

performed outside of the District of Columbia; Mr. Taieb maintains no offices in the 

District of Columbia; Mr. Taieb resides in Florida; and Plaintiff resides in Ohio.  

Certainly, the allegations in the Complaint cannot lead to the conclusion of jurisdiction 

over Mr. Taieb.   

Should Plaintiff attempt to demonstrate “general jurisdiction,” then it must make a 

showing that a defendant‟s contacts with the District of Columbia were “systematic and 

continuous.”  Urban Inst. v. FINCON Servs., 681 F. Supp. 2d 41, 46 (D. D.C. 2010).  See 

also Helicopteros Nationales de Colombia, S.A. v. Hall, 466 U.S. 408, 415-16 (1984).   

It is noteworthy that Plaintiff simply states, without any supporting facts, that “the 

claims arise from Defendants‟ transacting business in the District of Columbia.”  

Complaint, at ¶ 7.  Plaintiff does not even allege that the alleged contract with Taieb had 

any connection whatsoever to the District of Columbia, but, in fact, expressly alleges that 

it is based upon an alleged Oregon matter.  Complaint, at ¶¶ 15, 35-39.  Plaintiff makes 

no showing, let alone allegations, that Mr. Taieb engaged in “continuous and systematic” 

contacts with the District of Columbia. 

Under any analysis, Mr. Taieb has little or no contacts with the District of 

Columbia.  Mr. Taieb has never resided in the District of Columbia, resided in Broward 

County, Florida during all of the times mentioned in the Complaint, and currently resides 

in Broward County, Florida.  Taieb Affidavit, at ¶¶ 1-2.  Mr. Taieb can only recall two 

visits to the District of Columbia, does not own any property in the District of Columbia, 

and does not maintain any bank accounts in the District of Columbia.  Taieb Affidavit, at 

Case 1:10-cv-01877-ABJ   Document 10-1    Filed 02/03/11   Page 8 of 20



9 

 

¶¶ 3-7.  Quite clearly, Mr. Taieb has virtually no contact with the District of Columbia, 

let alone “continuous and systematic” contacts. 

Mr. Taieb is not subject to personal jurisdiction in the District of Columbia, and, 

as such, the Complaint as to Mr. Taieb should be dismissed. 

As to SE, the Complaint attempts to make a showing that Smoking Everywhere is 

subject to personal jurisdiction in this Court “pursuant to D.C. Code § 13-423(a)(1), as 

the claims arise from Defendants‟ transacting business in the District of Columbia.”  

Complaint, at ¶ 7.  However, upon inspection of the Complaint, the alleged agreement 

does not concern the District of Columbia at all.
3
  The “Scope of Representation” 

specifically states that Plaintiff was “engaged to represent Smoking Everywhere, Inc. in 

connection with the review and development of legal arguments pertaining to the sale and 

distribution of its electronic product.”  Complaint, [Dkt. No. 1, at 13].   

SE did not seek legal counsel in the District of Columbia and Plaintiff does not 

allege that it did.  That, however, is a crucial fact.  “[D]efendants who sought legal 

counsel within a forum may be subject to personal jurisdiction in that forum for failure 

to pay legal fees.”  Law Offices of Jerris Leonard, P.C. v. Mideast Sys., Ltd., 630 F. Supp. 

1311, 1313 (D. D.C. 1986).  SE did not seek legal counsel within the District of 

Columbia, but rather without the District of Columbia.  Upon inspection of the 

Complaint, it becomes clear that Plaintiff was an Ohio corporation who was acting 

through its Georgia office.  Complaint, [Dkt. No. 1, at 13]; Taieb Affidavit, at ¶ 9. 

The District of Columbia Court of Appeals, in finding personal jurisdiction, noted 

the following facts: 

                                                 
3
 In fact, the “Interest On Lawyer Trust Account” (IOLTA) funds were to be deposited in Plaintiff‟s 

Georgia account in accordance with Georgia Law.  Complaint, [Dkt. No. 1, at 15]. 
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Not only did those contacts with appellees, a District of Columbia law 

firm, span more than a year and involve a variety of tasks, but the record 

reflects that appellant was present in the District of Columbia on at least 

three separate occasions for the purpose of furthering his business with 

appellees. 

 

Hummel v. Koehler, 458 A.2d 1187, 1190 (D.C. Ct. App. 1983).  Here, there is no such 

course of conduct in the District of Columbia.
4
   

Because the alleged contract at issue did not concern the District of Columbia, SE 

did not seek representation within the District of Columbia, and there was no persistent 

contacts with the District of Columbia attorneys, personal jurisdiction is not appropriate 

as to SE. 

Finally, even if the Court could find personal jurisdiction over either of the 

defendants, given that both Mr. Taieb and SE are residents of Florida with extremely 

limited contacts with the District of Columbia, requiring either of them to defend a 

lawsuit in this forum would not be consistent with traditional notions of fair play and 

substantial justice.  Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476-78 (1985) 

(recognizing that “minimum requirements inherent in the concept of „fair play and 

substantial justice‟ may defeat the reasonableness of jurisdiction even if the defendant has 

purposefully engaged in forum activities”). 

b. Venue 

28 U.S.C. § 1391(b) defines were proper venue may be found: 

A civil action wherein jurisdiction is not founded solely on diversity of 

citizenship may, except as otherwise provided by law, be brought only in 

(1) a judicial district where any defendant resides, if all defendants reside 

in the same State, (2) a judicial district in which a substantial part of the 

events or omissions giving rise to the claim occurred, or a substantial part 

of property that is the subject of the action is situated, or (3) a judicial 

                                                 
4
 Mr. Taieb himself only had limited conversations with an Atlanta, Georgia attorney and visited the 

District of Columbia once to observe a court proceeding.  Taieb Affidavit, at ¶¶ 3-4, 9. 
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district in which any defendant may be found, if there is no district in 

which the action may otherwise be brought. 

 

28 U.S.C. § 1391(b). 

 

Defendants adopt and incorporate by reference the arguments set forth in part 

IV.a.  Based on the arguments set forth above, Defendants dispute that “a substantial part 

of the events or omissions giving rise to the claim occurred” in the District of Columbia.  

28 U.S.C. § 1391(b).  Because the events or omissions did not occur in the District of 

Columbia, Defendants further move to dismiss for improper venue. 

c. Transfer of Venue 

Section 1404(a) of Title 28 of the United States Code provides that “[f]or the 

convenience of parties and witnesses, in the interest of justice, a district court may 

transfer any civil action to any other district or division where it might have been 

brought.”  This Court has recognized that the purpose of a transfer of venue is “to prevent 

the waste of time, energy and money and to protect the litigants, witnesses and the public 

against unnecessary inconvenience and expense.”  Otay Mesa Prop. L.P. v. United States 

Dep’t of the Interior, 584 F. Supp. 2d 122, 124 (D. D.C. 2008) (internal quotation marks 

omitted).  On a motion to transfer venue, the Court must determine the appropriate venue 

“according to individualized, case-by-case consideration of convenience and fairness.” 

Id. (internal quotation marks omitted).  

In deciding whether to transfer venue, the Court must consider three factors: (1) 

whether venue is proper in this District; (2) whether venue is proper in the transferee 

District; and (3) the public and private interests relevant to the requested transfer. Otay 

Mesa Prop., L.P., 584 F. Supp. 2d at 124. As explained below, all three factors weigh in 

favor of a transfer in this case. 
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i. Venue is proper in the United States District Court for the 

Southern District of Florida 

 

 In deciding a motion to transfer venue, “first, the court must determine that venue 

is proper in the transferor district; next, it must ensure both jurisdiction and venue will lie 

in the proposed transferee district.” Otay Mesa Prop., 584 F. Supp. 2d at 124. 

28 U.S.C. § 1391(b) defines what a proper venue is: 

A civil action wherein jurisdiction is not founded solely on diversity of 

citizenship may, except as otherwise provided by law, be brought only in 

(1) a judicial district where any defendant resides, if all defendants reside 

in the same State, (2) a judicial district in which a substantial part of the 

events or omissions giving rise to the claim occurred, or a substantial part 

of property that is the subject of the action is situated, or (3) a judicial 

district in which any defendant may be found, if there is no district in 

which the action may otherwise be brought. 

 

28 U.S.C. § 1391(b) 

 

Assuming, arguendo, that venue is appropriate in this Court, venue is certainly 

appropriate in the Southern District of Florida as to both defendants.  Both Mr. Taieb and 

SE are residents of Florida, residing in Broward County.  Complaint, at ¶¶ 3-4; Taieb 

Affidavit, at ¶ 1; See 28 U.S.C. § 1391(b)(1); 28 U.S.C. § 1391(c) (“A defendant that is a 

corporation shall be deemed to reside in any judicial district in which it is subject to 

personal jurisdiction at the time the action is commenced.”). 

 Thus, venue is proper in the Southern District of Florida.  As such, the first two 

requirements for a transfer of venue are met.
5
  Accordingly, the Court must proceed to 

“weigh several private and public interest factors to determine whether transfer would, 

indeed, be „in the interest of justice.‟” Otay Mesa Prop., 584 F. Supp. 2d at 124. 

ii. Private interests 

                                                 
5
 Assuming, arguendo, that the Court finds venue proper in this Court. 
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In determining whether a transfer of venue is warranted, the Court should 

consider a variety of private and public interests.  In deciding a motion to transfer venue, 

the Court should consider six private-interest factors: 

(1) plaintiffs‟ privilege of choosing the forum; (2) defendant‟s preferred 

forum;   (3) location where the claim arose; (4) convenience of the parties; 

(5) convenience of witnesses, but only to the extent that witnesses may be 

unavailable for trial in one of the fora; and (6) ease of access to sources of 

proof. 

 

Schutter v. Herskowitz, 2007 U.S. Dist. LEXIS 48152, *21 (D.D.C. July 5, 2007) 

(internal quotation marks omitted).  All six factors this Court found relevant with respect 

to private interests weigh in favor of a transfer of venue. 

 Although Plaintiff has chosen this Court as its forum, the Court should not give 

great weight to that factor because a plaintiff‟s choice “is entitled to less deference where 

the chosen forum is attenuated.”  Otay Mesa Prop., L.P., 584 F. Supp. 2d 125.  See also 

Galustian v. Peter, 591 F.3d 724, 732 (4th Cir. 2010) (recognizing that a plaintiff‟s 

choice of forum is entitled to less deference when brought outside of one‟s home 

country).  Plaintiff is a resident of Ohio.  Its choice of forum, the District of Columbia, 

should not be entitled to great weight.  The second factor clearly weighs in favor of 

defendants.  They prefer to litigate this action, if necessary, in their home forum of 

Florida.   

In accordance with the allegations of the Complaint, this action does not arise in 

the District of Columbia.  As provided in the Complaint, the alleged contract with Mr. 

Taieb concerned a matter related to Oregon litigation, Complaint, at ¶¶ 15, 35-39, [Dkt. 

No. 1, at 21], was sent to one Ray Story at a Florida address, Complaint, [Dkt. No. 1, at 

21], was signed and faxed from an Atlanta office belonging to Mr. Story, Complaint, 
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[Dkt. No. 1, at 26] and had no connection to the District of Columbia.  The alleged SE 

agreement also did not contemplate District of Columbia action and merely stated that 

Plaintiff was “engaged to represent Smoking Everywhere, Inc. in connection with the 

review and development of legal arguments pertaining to the sale and distribution of its 

electronic product.”  Complaint, [Dkt. No. 1, at 13].  That alleged agreement was also 

exchanged between Florida and Georgia offices.  Complaint, [Dkt. No. 1, at 13-17]. 

The Court must also consider the “(4) convenience of the parties.”  Both Mr. 

Taieb and SE are residents of Florida.  It would be grossly inconvenient and constitute an 

unfair hardship for them to defend a lawsuit a plane ride away and over 1,000 miles from 

their home residence.  Taieb Affidavit, at ¶ 13. Although Plaintiff would have to travel if 

this case were transferred to the Southern District of Florida, Plaintiff, an Ohio company, 

would be required to travel a plane ride away whether this matter proceeded in this forum 

or  in the Southern District of Florida.  Finally, should this matter proceed, it is 

anticipated that a cross-claim would be asserted against Ray Story, a resident of Atlanta, 

Georgia, which is far closer to the Southern District of Florida.  Also, Mr. Story 

consistently traveled to and from Florida approximately “every other week during the 

times relevant to this Complaint.”  Taieb Affidavit, at ¶ 12. 

“(5) convenience of witnesses but only to the extent that witnesses may be 

unavailable for trial in one of the fora,”  This factor weighs heavily in Defendants‟ favor.  

All of Defendants‟ witnesses reside in Broward County, Florida, within the Southern 

District of Florida.  Taieb Affidavit, at ¶ 10.  It would pose an extreme hardship on these 

witnesses to travel to and from Broward County, Florida to the District of Columbia and 

it is highly likely these witnesses would be difficult to procure in this forum.  Defendants 
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would suffer greatly from the loss of these and other witnesses.  As to “(6) ease of access 

to sources of proof,” Schutter, 2007 U.S. Dist. LEXIS 48152 at *21, Defendants‟ sources 

of proof are located in the Southern District of Florida.  That is where Defendants‟ 

witnesses, documents, accounts, and other sources of proof are located.  See Taieb 

Affidavit, at ¶¶ 6-11.  Also, Plaintiff has asserted claims relative to SE‟s accounts, but 

any such accounts are exclusively located without the District of Columbia and within 

Florida.  Taieb Affidavit, at ¶¶ 7-8. 

iii. Public interest 

In addition to the private-interest factors discussed above, the Court must weigh 

three public-interest factors: “(1) the transferee‟s familiarity with the governing law; (2) 

the relative congestion of the courts of the transferor and potential transferee; and (3) the 

local interest in deciding local controversies at home.” Schutter v. Herskowitz, 2007 U.S. 

Dist. LEXIS 48152, *21 (D.D.C. July 5, 2007) (internal quotation marks omitted).  All 

three of those factors weigh in favor of transfer of venue in this case. 

This dispute centers on a contract entered into with Florida defendants.  Florida 

corporate law may necessarily be implicated.  Plaintiff has asserted various claims related 

to alleged unlawful transfers.  However, defendants are Florida residents and all of 

Defendants‟ accounts are in Florida.  Any such claim can only be asserted in Florida. 

 As for the relative congestion of the Courts, speed of disposition is the prevailing 

metric for determining docket congestion. See SEC v. Savoy Indus., Inc., 587 F.2d 1149, 

1156 (D.C. Cir. 1978) (determining where “the more prompt trial could be had”); FC Inv. 

Group LC, 441 F. Supp. 2d at 14 (reviewing disposition rates under this prong of the § 

1404(a) analysis). The Southern District of Florida is less congested based on this metric.  
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In 2009, the most recent year for which these statistics are available, the median time 

interval to resolve jury trials in the Southern District of Florida was 15.7 months, while 

the median time resolve cases in the District of Columbia was 40 months.  

http://www.uscourts.gov/Statistics/JudicialBusiness/JudicialBusiness.aspx?doc=/uscourt

s/Statistics/JudicialBusiness/2009/appendices/C10Sep09.pdf (last visited Feb. 03, 2011).  

As such, this factor weighs in favor of transfer. 

 Finally, the local interest in this case would be greater in the Southern District of 

Florida.  These alleged contracts have little to do with D.C. residents.  Rather, they 

involved disputes between Florida and Ohio residents.  Given the fact that these alleged 

contracts were entered into with Florida residents, the local controversy factor falls far 

closer to the Southern District of Florida than it does to the District of Columbia. 

 As such, Defendants respectfully request that this matter be transferred to the 

United States district Court for the Southern District of Florida. 

d. Counts III, IV, and V fail to state a claim, do not meet the required 

pleading standards, and cannot be applied to Mr. Taieb.  

 

Plaintiff‟s Complaint purports to state a cause of action under “D.C. Code § 23-

3104,” “D.C. Code § 23-3105(a)” and “D.C. Code § 23-3105(b).  Although no such 

statute exists in the D.C. Code, Plaintiff was likely referring to D.C. Code §§ 28-3104 & 

3105.  Plaintiff has failed to state a claim against Mr. Taieb.
6
   

                                                 
6
 In fact, as to § 3104, Plaintiff has failed to even allege any of the factors to be considered as to whether 

there was a violation of that statute: 

 

(b) In determining actual intent under subsection (a)(1) of this section, consideration may 

be given, among other factors, to whether: 

  

   (1) The transfer or obligation was to an insider; 

  

   (2) The debtor retained possession or control of the property transferred after the 

transfer; 
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The applicable pleading standards require a complaint to contain sufficient factual 

matter, accepted as true, to “state a claim to relief that is plausible on its face.”  Ashcroft 

v. Iqbal, 129 S. Ct. 1937, 1949 (2009) (quoting Bell A. v. Twombly, 550 U.S. 544, 570, 

(2007)).  “While legal conclusions can provide the framework of a complaint, they 

must be supported by factual allegations.” Id at 1950 (emphasis added).  The Rules 

“demand[ ] more than an unadorned, the-defendant-unlawfully-harmed-me accusation” 

and “‟naked assertion[s]‟ devoid of „further factual enhancement.‟” Id at 1949 (quoting 

Twombly, 550 U.S. at 555, 557).  The Iqbal Court found that “Rule 8 … does not unlock 

the doors of discovery for a plaintiff armed with nothing more than conclusions.”  Id. at 

1950.  Only a “complaint that states a plausible claim for relief survives a motion to 

dismiss” and if the facts “do not permit the court to infer more than the mere possibility 

of misconduct, the complaint has alleged - but it has not „show[n]‟ – „that the pleader is 

                                                                                                                                                 
  

   (3) The transfer or obligation was disclosed or concealed; 

  

   (4) Before the transfer was made or obligation was incurred, the debtor had been sued 

or threatened with suit; 

  

   (5) The transfer was of substantially all the debtor's assets; 

  

   (6) The debtor absconded; 

  

   (7) The debtor removed or concealed assets; 

  

   (8) The value of the consideration received by the debtor was reasonably equivalent to 

the value of the asset transferred or the amount of the obligation incurred; 

  

   (9) The debtor was insolvent or became insolvent shortly after the transfer was made or 

the obligation was incurred; 

  

   (10) The transfer occurred shortly before or shortly after a substantial debt was 

incurred; and 

  

   (11) The debtor transferred the essential assets of the business to a lienor who 

transferred the assets to an insider of the debtor. 

 

D.C. Code § 28-3104(b). 
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entitled to relief.‟” Id. (quoting Fed. R. Civ. Proc. 8(a)(2)).  That is especially important 

because mere “[t]hreadbare recitals of the elements of a cause of action, supported by 

mere conclusory statements, do not suffice.”  Id.  at 1949. 

The specific factual allegations of Mr. Taieb‟s alleged wrongdoing in the instant 

matter are virtually non-existent, and, in any event are conclusory and do not meet the 

Iqbal standards.  The poorly-plead factual allegations relating to Mr. Taieb‟s alleged 

fraudulent transfers do not plausibly give rise to an entitlement to relief and only, at best, 

state a “possible” claim for relief.  That is just the type of pleading that Twombly and 

Iqbal sought to prevent: 

To survive a motion to dismiss, a complaint must contain sufficient factual 

matter, accepted as true, to “state a claim to relief that is plausible on its 

face.”  Id., at 570, 127 S. Ct. 1955, 167 L. Ed. 2d 929.  A claim has facial 

plausibility when the plaintiff pleads factual content that allows the court 

to draw the reasonable inference that the defendant is liable for the 

misconduct alleged.  Id., at 556, 127 S. Ct. 1955, 167 L. Ed. 2d 929.  The 

plausibility standard is not akin to a “probability requirement,” but it 

asks for more than a sheer possibility that a defendant has acted 

unlawfully.  Ibid.  Where a complaint pleads facts that are “merely 

consistent with” a defendant‟s liability, it “stops short of the line 

between possibility and plausibility of „entitlement to relief.‟”  Id., at 

557, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (brackets omitted). 

 

Iqbal, 129 S. Ct. at 1949 (citing and quoting Twombly, 550 U.S. 544). 

 

Consistent with this analysis, the fraudulent transfer counts contain nothing but 

self-serving conclusory allegations the truth of which should not to be assumed by this 

Court.  “A court considering a motion to dismiss can choose to begin by identifying 

pleadings that, because they are no more than conclusions, are not entitled to the 

assumption of truth.” Iqbal, 129 S. Ct. at 1950. 

 Plaintiff‟s claims in the instant matter must similarly fail because, upon 

inspection, there is factual matter supporting its claims of fraudulent transfers.  Indeed, 
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Counts III – V simply iterate some portions of the statute “Upon information and belief.”  

Quite tellingly, there is no “information” supplementing Plaintiff‟s “belief.”  The 

allegations do not state when these alleged transfers occurred, how these alleged transfers 

occurred, where these alleged transfers occurred, the amount of these alleged wrongful 

transfers, what a reasonably equivalent value would have been, or any other fact required 

to plausibly state a claim.   

Allowing allegations such as these to proceed would unlock the doors to any 

litigant who simply believes or wishes that a fraudulent transfer occurred – even without 

any factual matter supporting it.Quite simply, the allegations in Counts III – V fall far 

short of the factual matter required to make a plausible showing under the Twombly/Iqbal 

pleading standard enunciated by the Supreme Court.  These are threadbare conclusory 

allegation couched in factual terms that need not, and should not, be credited by the 

Court.  Iqbal, 129 S. Ct. at 1950.   

Lastly, as in Iqbal, this Court should not provide leave to plaintiffs to resuscitate their 

fatally-deficient complaint through discovery.  As Iqbal held, “the question presented by a 

motion to dismiss for insufficient pleadings does not turn on the controls placed on the 

discovery process.”  Iqbal at 1953.  As stated by the Supreme Court: “because Iqbal's 

complaint is deficient under Rule 8, he is not entitled to discovery, cabined or 

otherwise.” Iqbal at 1954 (emphasis added).  As such, defendant moves for dismissal with 

prejudice. 

 Finally, even is the pleadings standards were met, these alleged transfers have 

nothing to do with the District of Columbia but solely related to Florida accounts.  Taieb 

Affidavit, at ¶¶ 7-8. 
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V. Conclusion 

This matter does not arise out of events in the District of Columbia.  As such, this 

Court does not have personal jurisdiction over either of the defendants.  Even if there is 

proper jurisdiction and venue over either of the defendants, the Southern District of 

Florida is a far more convenient and appropriate forum.  Finally, the fraudulent transfer 

counts fail to meet the necessary pleadings standards explicated by the Supreme Court‟s 

decisions in Twombly and Iqbal and should be dismissed in their entirety. 
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