
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

GEORGES MARCIANO  )
)

Plaintiff, )
)      No. 1:09-cv-01499-HHK

v. )
)

DOUGLAS SHULMAN, )
as Commissioner of the )
Internal Revenue Service )

)
Defendant. )

MEMORANDUM IN SUPPORT OF
DEFENDANT’S MOTION TO DISMISS AMENDED COMPLAINT

Plaintiff has filed suit seeking 1) to stay the execution of significant California

state court judgments recently entered against him; 2) “an attachment and restraining

order” on over 200 bank accounts; 3) “a prophylactic IRS tax lien on Plaintiff’s real

property;” 4) an investigation into those “who have committed the misdeeds . . . that

have caused the tax issues and financial disarray in Plaintiff’s personal and business

affairs;” 5) an order requiring “Defendant to carry out its duty and audit Plaintiff’s

finances and tax returns;” and 6) an injunction “enjoining any state proceedings that

interfere with the exercise of the IRS’s mandatory statutory duties to Plaintiff.”  (Am.

Compl. pp. 20-22. )

First, with respect to plaintiff’s allegations involving the state court judgments

recently entered against him, these must be dismissed for lack of standing and for lack

of jurisdiction under the Anti-Injunction Act, the Rooker-Feldman doctrine, and the

Younger abstention doctrine.  With respect to plaintiff’s allegations involving the
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Internal Revenue Service, these must be dismissed because Marciano has failed to

identify a jurisdictional basis to provide the relief requested.

Second, every one of the “Counts” in plaintiff’s complaint must be dismissed for

lack of jurisdiction or for failure to state a claim upon which relief can be granted. 

Specifically, Marciano’s request for relief under the Declaratory Judgment Act (28

U.S.C. § 2201) must be dismissed because the Act does not, with limited exceptions,

apply to federal tax cases; Marciano’s request for relief under the Mandamus Statute (28

U.S.C. § 1361) must be dismissed because the Service does not have a clear, non-

discretionary duty to audit his returns or to investigate other taxpayers; Marciano’s

request for relief under the Administrative Procedures Act (5 U.S.C. § 706) must be

dismissed because the tax returns requested have been received, the actions requested

are discretionary and therefore not subject to the APA, and plaintiff has failed to

identify any final agency action reviewable under the APA; Marciano’s request for relief

under the Fifth Amendment must be dismissed because Marciano has no Fifth

Amendment right to be audited; and Marciano’s request for preliminary injunctive

relief has already been denied by this Court and Marciano is not entitled to the

permanent relief sought.

I. PLAINTIFF’S CLAIMS WITH RESPECT TO THE STATE COURT PROCEEDINGS MUST BE
DISMISSED FOR LACK OF JURISDICTION.

Plaintiff seeks 1) to stay the execution of significant California state court

judgments recently entered against him; 2) “an attachment and restraining order” on

over 200 bank accounts; and 3) an injunction “enjoining any state proceedings that 
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-3-  

interfere with the exercise of the IRS’s mandatory statutory duties to Plaintiff.”  (Am.

Compl. pp. 20-22. )  Plaintiff lacks standing to assert these claims in this Court against

this defendant, and the Court lacks jurisdiction to hear these claims under the Anti-

Injunction Act, and the Rooker-Feldmen and Younger abstention doctrines. 

“To establish constitutional standing, a plaintiff must show an injury in fact that

is fairly traceable to the challenged conduct and that will likely be redressed by a

favorable decision on the merits.” Muir v. Navy Federal Credit Union, 529 F.3d 1100,

1105 (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992)).  Plaintiff’s

injuries consists of $200,000,000 “missing from accounts held by him,” (Am. Compl. ¶

12) and over $425,000,000 in judgments against him (Pl.’s Reply to Def’s Resp. To Mot.

for Temporary Injunction p. 17).  Plaintiff, however, cannot trace these injuries to the

conduct of the defendant.  The alleged “embezzlement” was caused by unidentified

employees of Marciano (Am. Compl. ¶¶ 9 - 16,) and the judgments resulted from

plaintiff’s slander and intentional infliction of emotional distress against six former

employees.1 See Marciano v. Iskowitz, No. BC 384493 (Super. Ct. Cal. 2009); Marciano v.

Fahs, et. al, No. BC 375824 (Super. Ct. Cal. 2009).  The injuries are not and cannot be

“fairly traceable” to the defendant’s failure to audit his tax returns or to provide copies

of those returns.  Thus, plaintiff fails the “causality” requirement of standing.  Cf.

Wright & Miller, Federal Practice and Procedure, 13A Fed. Prac. & Proc. § 3531.5
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(2009)(“The best uses of causation have involved plaintiffs . . . whose injury was due to

their own fault; or plaintiffs who simply had sued the wrong defendants.”) 

Furthermore, plaintiff’s request for an injunction “enjoining any state

proceedings that interfere with the exercise of the IRS’s mandatory statutory duties to

Plaintiff” is clearly barred by the Anti-Injunction Act (“AIA”)(28 U.S.C. § 2283).  The

AIA states, “A court of the United States may not grant an injunction to stay

proceedings in a State court except as expressly authorized by Act of Congress, or

where necessary in aid of its jurisdiction, or to protect or effectuate its judgments.” 

Plaintiff’s request for injunction to stay the proceedings does not fall within any of the

three narrow exceptions to the act, and is thus barred.

Second, Marciano’s request is barred by the Rooker-Feldmen doctrine.  See

District of Columbia Court of Appeals v. Feldman, 460 U.S. 462, 467 (1983); Rooker v.

Fidelity Trust Co., 263 U.S. 413, 415-16 (1923); Bannun, Inc. v. District of Columbia, 433

F.Supp.2d 1 (2006).  Plaintiff alleges that the state court judgment was “contrary to law”

and “without justification,” (Am. Compl. ¶ 27,) and that the ensuing trial was “a farce, a

mockery of justice” (Memo. Support of Temporary Restraining Order at 6.)  Assuming

those claims are true, plaintiff’s avenue for relief is to appeal the adverse judgments in

California, not file suit in federal court.  See Johnson v. De Gandy, 512 U.S. 997, 1005-06

(1994)(“[A] party losing in state court is barred from seeking what in substance would

be appellate review of the state judgment in a United States district court”).
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Third, even if the Court did have jurisdiction over these claims, it should refrain

from exercising that jurisdiction under the Younger abstention doctrine.  See Younger v.

Harris, 401 U.S. 37 (1971)   Abstention “is appropriate when a federal court's

adjudication of an action would result in its intervention in an ongoing state proceeding

that is judicial in nature and involves an important state interest.”  Act Now To Stop

War And End Racism Coalition v. District of Columbia, 570 F.Supp.2d 72, 74-75 (D.D.C.

2008).  This is a paradigmatic case for the application of the abstention doctrine.  First,

Marciano seeks direct intervention in ongoing state court proceedings – both a stay of

the execution of the judgments, and an injunction enjoining further state court

proceedings.  Second, the proceedings Marciano seeks to enjoin are clearly judicial in

nature.  Third, California has compelling state interests in 1) ensuring that the

judgments rendered in its court are promptly given effect, 2) ensuring that ongoing

state court proceedings are not subject to collateral attack by federal courts, and 3)

protecting the rights of its citizens to enforce judgments that they have won.

Accordingly, the Court should dismiss Marciano’s claims involving the state

court proceedings.  

II. PLAINTIFF’S CLAIMS AGAINST THE SERVICE MUST ALSO BE DISMISSED BECAUSE
PLAINTIFF HAS NOT IDENTIFIED A JURISDICTIONAL BASIS FOR THE RELIEF SOUGHT.

A complaint must contain “a short and plain statement of the ground for the

courts jurisdiction . . .”  Fed. R. Civ. P. 8(a)(1).  Plaintiff contends that the Court has

jurisdiction under 26 U.S.C. § 7422, 26 U.S.C. § 6321, 26 U.S.C. § 1348, and 28 U.S.C. §

1331.  (Am. Comp. ¶ 4.)  All but one of these statutes, however, are nonjurisdictional. 
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Moreover, the sole jurisdictional statute cited by plaintiff does not grant jurisdiction in

cases, such as this, where plaintiff fails to identify a cause of action.  Thus, plaintiff’s

amended complaint must be dismissed.

A. 26 U.S.C. § 7422 Strips This Court of Jurisdiction, It Does Not Grant It.

26 U.S.C. § 7422(a) states:

No suit or proceeding shall be maintained in any court for the
recovery of any internal revenue tax alleged to have been erroneously or
illegally assessed or collected, or of any penalty claimed to have been
collected without authority, or of any sum alleged to have been excessive
or in any manner wrongfully collected, until a claim for refund or credit
has been duly filed with the Secretary, according to the provisions of law
in that regard, and the regulations of the Secretary established in
pursuance thereof. 

Plaintiff fails to suggest how a statute preventing refund suits until after a party

has filed an administrative claim with the Internal Revenue Service could possibly

support jurisdiction in this case.  The statute relieves a Court of jurisdiction, it does not

grant it.  Moreover, Marciano is not even suing for a refund, thus Section 7422 of the

Internal Revenue  is plainly inapposite.  In any event, even if the complaint could

possibly be construed as one seeking a refund, the Court still lacks jurisdiction under §

7422 because plaintiff has not filed a claim for refund.  See U.S. v. Dalm, 494 U.S. 596

(1990)(a suit for refund of taxes may not be maintained in any court unless a claim for

refund has been properly filed); Ahmed v. U.S. 147 F.3d 791 (8th Cir. 1998)(“[7422(a)]

imposes, as a jurisdictional prerequisite to a refund suit, filing a refund claim with the

IRS that complies with IRS regulations.”)(citations ommitted); Kim v. U.S., 461
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F.Supp.2d 34, 38 (D.D.C. 2006)(Failure to file a claim for refund deprives the Court of

jurisdiction under 26 U.S.C. § 7422.)

B. 26 U.S.C. § 6321 Is Not a Jurisdictional Statute. 

26 U.S.C. § 6321 provides that “if any person liable to pay any tax . . . refuses to

pay the same after demand, the amount . . . shall be a lien in favor of the United States.” 

By its plain terms, § 6321 is not a jurisdictional statute.  Contrast, e.g., 26 U.S.C. § 7402

(at the United States’ instance, district courts have jurisdiction “as may be necessary or

appropriate for the enforcement of the internal revenue laws”); 26 U.S.C. § 6213(a)

(jurisdiction of Tax Court redetermine tax deficiency); 26 U.S.C. § 7428 (jurisdiction for

declaratory judgment proceedings). The statute merely provides for an automatic lien

when a taxpayer refuses to pay outstanding taxes after notice and demand.  Nothing in

the statute gives this Court jurisdiction to hear plaintiff’s complaint or to force the

Service to issue liens.  Accordingly, plaintiff’s reliance on § 6213 to support jurisdiction

is misplaced.

C. 26 U.S.C. § 1348 Does Not Exist.

Plaintiff cites 26 U.S.C. § 1348 as evidence of this Court’s jurisdiction.  That

statute, however was repealed nearly 30 years ago.  See Economic Recovery Tax Act of

1981 P.L. 97-34 § 101(c)(1).  A nonexistant provision in the Internal Revenue Code

cannot provide this Court with subject-matter jurisdiction to entertain plaintiff’s claims.
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D. Section § 1331 Does Not Provide Jurisdiction In This Case Because Marciano
Has Failed to Identify a Cause of Action. 

Plaintiff maintains that the Court may exercise jurisdiction under 28 U.S.C. §

1331.  Unlike the other statutes cited by plaintiff, § 1331 actually is a jurisdictional 

statute: “The district courts shall have original jurisdiction of all civil actions arising

under the Constitution, laws, or treaties of the United States.”  28 U.S.C. § 1331.  For

plaintiff's claim to “arise under” federal law, however, the relevant statute must supply

a private right of action. See Mead Corp. v. United States, 490 F.Supp. 405, 407 (D.D.C.

1980)(“. . . section 1331 does not in itself create substantive rights or causes of action . . .

but only confers jurisdiction on the district courts to hear certain cases that are

supported by an independently created substantive cause of action”), aff'd 652 F.2d

1050, 1053 (D.C.Cir. 1981); Merrell Dow Pharmaceuticals, Inc. v. Thompson, 478 U.S.

804 (1986) (finding no jurisdiction under section 1331 over claim alleging violations of

Food, Drug, and Cosmetic Act because the federal Act did not supply a cause of action);

PCS 2000 LP v. Romulus Telecomm., Inc., 148 F.3d 32, 34-35 (1st Cir. 1998); Dillon v.

Combs, 895 F.2d 1175, 1177 (7th Cir. 1990) ("When Congress did not enact a right of

action, there is no federal jurisdiction"); Utley v. Varian Assoc., Inc., 811 F.2d 1279,

1282-83 (9th Cir. 1987); Naartex Consulting Corp. v. Watt, 722 F.2d 779, 789-92 (D.C. Cir.

1983).

In his complaint, plaintiff alleges that defendant violated Section § 6103 by failing

to provide copies of his tax returns.  Although Section 6103(e)(1)(a)(i) provides for the

disclosure of an individual’s returns to that individual, § 6103 does not provide an
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aggrieved individual with a  cause of action.  See 26 U.S.C. § 6103.  Without a cause of

action, the Court lacks jurisdiction under § 1331.

Furthermore, with respect to Marciano’s attempt to force the Service to audit his

returns, investigate other (unnamed) individuals, or issue a “prophylactic” tax lien on

all his real property, Marciano does not even identify a statute that creates these duties,

let alone a statute that provides a cause of action for a private individual to sue if those

duties were violated. Accordingly, the Court lacks jurisdiction to entertain his

complaint for relief.

For the aforementioned reasons, plaintiff’s amended complaint should be

dismissed in its entirety.  As an additional basis for dismissal, each and every complaint

in plaintiff’s amended complaint should be dismissed for failure to state a claim and/or

for lack of jurisdiction.  

III. COUNT I MUST BE DISMISSED BECAUSE THE DECLARATORY JUDGMENT ACT DOES
NOT APPLY TO FEDERAL TAX CASES EXCEPT UNDER SECTION § 7428, WHICH IS NOT
APPLICABLE TO THIS CASE.

Under Count I, Marciano seeks a “declaration that IRS [sic] failed in its duty to 

. . . disclose to him the basis for the IRS refunds to him . . . and audit [] his returns.” 

(Am. Compl. ¶ 31.) Plaintiff’s request must fail, however, because suits involving

federal taxes are exempt from declaratory judgments except as provided for in Code

Section 7428.  See 28 U.S.C. § 2201(a)(“In a case of actual controversy within its

jurisdiction, except with respect to Federal taxes other than actions brought under section 7428.

. .) (emphasis added.)  Although the Declaratory Judgment Act “empowers a federal
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court ‘[i]n a case of actual controversy within its jurisdiction . . . [to] declare the rights

and other legal relations of any interested party seeking such declaration,’ . . . that

section expressly excludes from its scope ‘[f]ederal taxes other than actions brought

under section 7428 of the [IRC.]’ ” Ramer v. U.S.,  620 F.Supp.2d 90, 100

(D.D.C.,2009)(quoting Welzel v. U.S., 2008 WL 3972043, at *2)(D.D.C. 2008).  See also

Lindsey v. U.S., 448 F.Supp.2d 37, 49 (D.D.C. 2006)(motion for partial reconsideration

granted on other grounds)(“The authority conferred to the Court by § 2201(a) to

provide declaratory relief clearly does not extend to federal taxation cases unless the

case arises under 26 U.S.C. § 7428").

Moreover, plaintiff cannot rely upon Section 7428 to support his request for

declaratory judgment.  Section 7428 permits certain federal courts to entertain

challenges to determinations by the Secretary of the Treasury as to whether an entity

qualifies as a tax-exempt, non-profit organization, a private foundation,, or a

cooperative.  26 U.S.C. § 7428(a)(1).  Section 7428 is thus clearly inapposite, and Count I

of plaintiff’s complaint must be dismissed for lack of jurisdiction.  See Lindey, 448

F.Supp 2d 37.  See also Nat'l Taxpayers Union, Inc. v. United States, 68 F.3d 1428,

1431-32 (D.C. Cir.1995)(noting that 28 U.S.C. § 2201(a) imposes jurisdictional barrier to

suit). 

As further grounds for dismissal, Marciano’s Count I fails to state a claim upon

which relief can be granted.  Marciano seeks a declaration that Defendant “failed it its

duty to . . . disclose to him the basis for the IRS refunds to him . . . and audit of his
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returns.”  The Defendant, however, has no duty to audit a taxpayer’s returns, 26 U.S.C.

§ 6001, or to explain the basis of any refunds, contrast 26 U.S.C. § 6402(l)(Secretary

required to explain disallowance, not acceptance, orf refund claim).  Marciano cannot be

entitled to a declaration based upon a nonexistent duty, and he therefore fails to state a

claim upon which relief can be granted.  See Fed R. Civ. P. 12(b)(6).

IV. COUNT II MUST BE DISMISSED BECAUSE MARCIANO HAS NOT IDENTIFIED A CLEAR,
NON-DISCRETIONARY DUTY AND IS THEREFORE NOT ENTITLED TO A WRIT OF
MANDAMUS.

Plaintiff seeks a writ of mandamus “requir[ing] the Commissioner to investigate

[and] audit [his tax returns] and bring to account those who have committed the

misdeeds referred to [in the amended complaint]”  (Am. Compl. pp. 20-21).  Plaintiff is 

not entitled to this writ, however, because whether to audit plaintiff’s returns or to

investigate fraud or other “misdeeds” is a discretionary decision by the Secretary.

The remedy of mandamus "is a drastic one, to be invoked only in extraordinary

circumstances."  Allied Chemical Corp. v. Daiflon, Inc., 449 U.S. 33, 34 (1980). 

Mandamus relief “is hardly ever granted.” In re Cheney, 406 F.3d 723, 729 (D.C. Cir.

2005)(quoting In re Cheney, 334 F.3d 1096, 1100-02 (D.C. Cir. 2003)).  Mandamus is

available only if: “(1) the plaintiff has a clear right to relief; (2) the defendant has a clear

duty to act; and (3) there is no other adequate remedy available to plaintiff.”  In re

Medicare Reimbursement Litigation, 414 F.3d 7, 10 (D.C.Cir.2005) (quoting Power v.

Barnhart, 292 F.3d 781, 784 (D.C.Cir.2002)).  Moreover, the duty to act must be “so

plainly prescribed as to be free from doubt and equivalent to a positive command”
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Wilbur v. United States, 281 U.S. 206, 218-19 (1929).  Mandamus will not lie when the

duty to act is discretionary or nonministerial. E.g., Weber v. United States, 209 F.3d 756,

760 (D.C. Cir. 2000).  

The decision to examine a taxpayer’s return lies within the discretion of the

Secretary of the Treasury.  See 26 U.S.C. § 6001.  Thus, there is no duty to audit

plaintiff’s returns, let alone a duty that is “equivalent to a positive command.”  Weber,

209 F.3d at 760.  Therefore, plaintiff’s mandamus claim must fail.  See also Penn-Field

Industries, Inc. v. Commissioner, 74 T.C. 720, 724 (1980)(The Service simply lacks the

resources to audit and determine deficiencies for every suspected violation of the tax

laws.)

It is unclear what plaintiff means in requesting a writ compelling the

Commissioner to “bring to account those who have committed the misdeeds referred to

[in the complaint].”  (Am. Compl. p. 21.)  To the extent the unidentified employees have

committed fraud or embezzlment, plaintiff’s avenue of relief is to sue them.  To the

extent plaintiff seeks to compel the Service to prosecute the offending individuals or tax

them on their alleged ill-gotten gain, Marciano’s claim also fails.  First, he lacks standing

to bring this claim because, as discussed supra, the defendant’s action did not cause the

injury.  The injury was caused by the alleged embezzlement or fraud of the employees. 

Additionally, an order requiring the Service to prosecute these individuals will not

redress his injury.
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Furthermore, “the IRS's decision to investigate or not investigate a particular

taxpayer's case is within its discretion; thus, the IRS cannot be compelled under 28

U.S.C. § 1361 to investigate or assess taxes against [other individuals].”  Lichtman v.

United States, 316 Fed.Appx. 116 (3rd Cir. 2008).  Thus, plaintiff cannot compel the

Service to “bring to account” the unnamed employees in plaintiff’s complaint.  See also 

Linda R.S. v. Richard D., 410 U.S. 614, 619(“a private citizen lacks a judicially cognizable

interest in the prosecution or nonprosecution of another.”) United States v. McKee, 192

F.3d 535 (6th Cir. 1999)("courts must defer to the discretion of revenue agents as to

whether an initiation of a criminal investigation is warranted."); Inmates of Attica Corr.

Facility v. Rockefeller, 477 F.2d 375, 379 (2d Cir. 1973)(stating, "federal courts have

traditionally, and, to our knowledge, uniformly refrained from overturning, at the

instance of a private person, discretionary decisions of federal prosecuting authorities

not to prosecute persons regarding whom a complaint of criminal conduct is made.")

Accordingly, Count II of plaintiff’s complaint must be dismissed as he has

identified no duty that would entitle him to Mandamus relief.

V. COUNT III MUST BE DISMISSED BECAUSE THE REQUESTED RETURNS HAVE BEEN
PROVIDED, THE ACTION COMPLAINED OF WAS DISCRETIONARY AND THEREFORE NOT
SUBJECT TO REVIEW UNDER THE APA, AND THERE WAS NO FINAL AGENCY ACTION
REVIEWABLE UNDER THE APA.

“Plaintiff requests the review of the illegal, arbitrary and capricious actions of the 

IRS . . . in that the IRS issued a letter to Plaintiff, without elaboration, stating that he had

no tax issues” and “failed in its statutory duty to provide records of tax returns and

reasons for refunds as requested by Plaintiff.”  (Am. Comp. ¶ 39.)  Plaintiff’s third count
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fails because the requested returns have been provided, the Commissioner’s decisions 

were discretionary and not subject to review under the APA, and there was no final

agency action reviewable under the APA.

As an initial matter, plaintiff’s 2000 amended Form 1040 and Form 1040X, 2001

Form 1040, 2002 Form 1040, 2003 certified transcript (Form 4340), 2004 Form 1040, 2005

Form 1040, 2005 amended Form 1040, 2005 Form 1040X, and 2006 Form 1040 have all

been provided to him.  (See Barton Decl. ¶¶ 2-5.)  Thus, plaintiff’s request to require the

Service to provide copies of his returns is moot.

With respect to plaintiff’s other allegations in Count III, the Service has no

affirmative duty to explain the reasons for the refunds sent or to explain exactly why it

sent a letter to plaintiff “stating that he had no tax issues.”  By its very terms, the APA

precludes from review actions “committed to agency discretion by law.”  5 U.S.C. §

701(a)(2).  Although the Secretary is required to explain the disallowance of any claim

for refund, 26 U.S.C. § 6402(l), there is no corollary duty to explain the granting of any

refund claim.  Accordingly, plaintiff is not entitled to a court order under the APA

explaining the reason for the refunds or to “elaborate” on why plaintiff has no tax

issues.  Cf. Lichtman v. United States, No. 97-1999 (3d Cir. Apr. 4, 1998)(“the decision to

investigate or not to investigate a particular case is committed to agency discretion by

law and is thus unreviewable under 5 U.S.C. § 701(a)(2).”)

Furthermore, plaintiff has not identified any final agency action that would be

reviewable under the APA.  "In a literal sense, everything that an agency does (or fails
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to do) constitutes an agency action. However, that term is not so broadly defined in the

APA. Rather, the APA limits the term ‘agency action’ to a discrete set of conduct,

including agency rules, orders, sanctions, licenses, relief, the equivalent denial thereof,

or the failure to act.” Aiken County v. Bodman, 509 F.Supp. 2d 548 (D. S.C.

2007)(quoting  Circuit City V. EEOC, 75 F.Supp.2d 491.)  The letter sent to plaintiff

indicating that there were no tax issues associated with his account clearly does not fall

within any of the enumerated definitions of “agency action.”  See 5 U.S.C. § 511(13). 

Thus, it is unreviewable under the APA.  Moreover, the Service has no duty to provide

“reasons for refunds as requested by Plaintiff” such that failure to do so would

constitute final agency action under the APA.  See e.g., Aiken County v. Bodman,

(“DOE's failure or refusal to issue an order or official directive suspending all

shipments of defense plutonium and defense plutonium materials to the [Savannah

River Site]” is not final agency action reviewable under the APA.)  Contrast 26 U.S.C. §

6402(l)(Secretary must explain reasons for denial of a refund.)  

A plaintiff simply cannot sue an agency every time it fails to act or fails to act in a

manner that a plaintiff desires.  As plaintiff has not identified any final agency action

that would be subject to review under the APA, this count must be dismissed. 

VI. COUNT IV MUST BE DISMISSED BECAUSE PLAINTIFF HAS NO FIFTH AMENDMENT
RIGHT TO BE AUDITED.

Plaintiff claims that the Internal Revenue Service violated his Fifth Amendment

right to due process by refusing “to audit and properly investigate the obvious and

credible evidence of a substantial and far-ranging tax fraud” (Am. Compl. ¶ 41.) 
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Plaintiff’s argument is specious.  There simply is no “right,” constitutional or otherwise,

for a taxpayer to be audited or for a taxpayer to require the Internal Revenue Service to

audit other taxpayers or to investigate alleged fraud.  See, e.g., 26 U.S.C. § 6001;

Lichtman, No. 97-1999 (“the decision to investigate or not to investigate a particular

case is committed to agency discretion by law and is thus unreviewable under 5 U.S.C.

§ 701(a)(2).”)   Thus, Count IV of plaintiff’s amended complaint must be dismissed.

VII. COUNT V MUST BE DISMISSED BECAUSE PLAINTIFF IS NOT ENTITLED TO PRELIMINARY
OR PERMANENT INJUNCTIVE RELIEF.

This Court has already denied plaintiff’s request for preliminary injunctive relief. 

Moreover, as each of the counts in plaintiff’s complaint must be dismissed for lack of

jurisdiction and/or for failure to state a claim, plaintiff cannot be entitled to the

permanent injunctive relief sought.

CONCLUSION

For the reasons stated above, this Court should dismiss plaintiff’s amended

complaint with prejudice.

Date:   November 3, 2009.

/s/ Duston K. Barton          
DUSTON K. BARTON
Trial Attorney, Tax Division
U.S. Department of Justice
Post Office Box 227
Washington, D.C.  20044
Telephone: (202) 514-9961
Facsimile:   (202) 514-6866
Email: Duston.Barton@usdoj.gov

OF COUNSEL:

JEFFREY A. TAYLOR
United States Attorney
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